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proceedings—Trial of suit taken up after 
giving defendants time for filing written 
statement—Objections by defendants that: 
stay had not been vacated — Objecticns 
overruled—Decree passed—Scope of Court’s 
powers under S. 34 — Discretion of trial 
Court—In case of no procedure laid down 
by statute Courts to eschew procedural 
technicalities and render justice—Court 
granting stay can discharge the same with- 
out any application before it . 382 


ARMS ACT (LIV OF 1959), Ss. 17 and 18 
—Petitioner, holder of a gun licence—Can- 
cellation of licence for alleged involvement 
in a number of hurt cases—Details of offen- 
ces agd specific charges not furnished to 
peti‘doner — Principles of natural justice 
violated—Order cancelling licence liable to 
be quashed T | 
BANKING COMPANIES (ACQUISITION 
éD TRANSFER OF UNDERTAKINGS) 
ACT (V OF 1970), S. 3 — Central Bank of 
India, if came to be formed in pursuance 
of a special Indian law ae i iy 


CENTRAL CIVIL SERVICES (CLASSIFI- 
CATION, CONTROL AND APPEAL) 
RULES, 1965—Assistant Cashier—In-charge 
of Cumulative Time Deposit Scheme-- 
—Irregularities and shortages — Charges 
framed—Enquiry under R. 14—Request by 
„petitioner to engage legal practitioner to 
defend him, at the enquiry—Refusal of 
request—Petitioner not taking part in the 
enquiry—Petitioner found -guilty of the 
charges—Dismissal from service—Appeal by 
petitioner dismissed—Validity of the dis- 
missal order and the Appellate order chal- 
lenged—Reasonable opportunity held not 
given to~-petitioner to defend himself—wWrit 
of certiorari issued—Constitution of ‘ndia 
(1950), Art. 226. s .. 13 


woe 


- 


-= 


CIV:L PROCEDURE CODE (V OF 1998) .. 
S. [1—Suit for partition—Plaintiff party in 
another suit decided earlier—Issue not raised 
in earlier suit raised in the later suit—Plea of 
res judicata raised by defendants—Matter 
ought to have been considered in the earlier 
suit and deemed to have been a matter 
directly and substantially in issue in that 
suit — Decision in the earlier suit held to 
operate as res judicata . 125. 


——Section 47 74 


——-S. 92—Scope and applicability—in- 
fringement of private rights outside scope 
of enquiry under the section — Public trust 
for running and maintaining a Higher Ele- 
mentary School—Allegations of mismanage— 
ment against the trustee — Advocate-Gene- 
ral’s sanction obtained by plaintiff——One of 
the plaintiff’s widow of a relation of ithe 
founder and the other old boy of the school 
and resident of the locality—Action against 
trustee maintainable .. 261 


S. 92—Trust—Idol of Sri Ramachan- 
dramoorthi installed in a village — Trust 
created by a deed of endowment and provi- 
sion made for management of the Trust— 
Death of founder—Subsequent trustee alie- 
‘nating trust property and purchasing build- 
ing in another village and removing the 
picture of ‘Sri Ramachandramoorthi’ to the 
new place—Plaintiff, grandson of the foun- 
der, challenging the alienation—Suit main- 
tainable—Alienation not binding on the 
trust - .. 452° 
——S. 92 (1) .. 193 
S. 115 — Presidency Small Cause 
Courts Act (V of 1882), S. 41 — Ejectment: 
suits—Eviction ordered—G.O. Ms. No. 
1988, Home Department, dated 12th August, 
1974 applicable to the case -— Revision 
against eviction orders—Small Cause Court, 
whether has jurisdiction—Quesiion raised: 
for the first time before High Court—Per- 
missibility—Held on facts, that the Small 











Cause Court had jurisdiction .. 432 
- S. 142, O. 1, R. 5—Applicabiliiy to 
Arbitration Act : ~.. IM 


———O. 1, R. 10 (2)—Suit on promissory 
note—Assignor-orignal payee of the promis- 
sory note, if a proper party 342° 
O. 1, R. 10 and ©. 22, R. 4—Suit 
against four defendants—Fourth defendant 
dead even on the date of filing of- the suit 
—Legal representatives could not be added 
—Suit against a dead person a nullity.. 345 


——O. 20, R. 12—Discretion of Court to 
grant future profits when asked for by the 


ee 





plaintiff at any time before the termination. 
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C.P. CODE (1908)—(Contd.) 


of the lis—Termination of the 
takes place 


O. 33, R. 1[5—Petition of sue i 
forma pauperis — Dismissed for default — 
Subsequent suit filed and entertaincd—Scope 
of O. 33, R. 15—Suit maintainatle so far. 
as prior petition was not dismissed on’ 
merits : .— 187 


——OQO. 34, Rr. 7, 8 and 9—Suit for re- 
demption of usufructuary mortgage—Mort- 
gagee remaining ex -parte — Suit decreed— 
Final decree passed straightaway — Pro- 
cedure whether correct .. 169 


—O. 37, R. 2—Promissory note—Suil 
on—Leave to defend granted subject to con- 
dition of deposit—Propriety of order .. 25 


———O. 37, R. 3—High Court Original, 
Side Rues, O. 7, R. 6 (1)}—Suit on promis- 
sory note—Promissory note executed second 
defendant for and on behalf of rst defen- 
dant from in which he was a partner — 
Application for leave to defend by the firm 
and the other partners—Plea by defendants 
that the second defendant had no authority, 
to borrow which could bind the firm— 
Leave refused by Master and the single 
Judge—Appeal by the firm and the other 
partners—Leave granted - holding that there 
were triable issue = aes BO 


———~as amended by Central Act (CIV of 
1976), O. 21, R. 29—Scope and applicabi- 
lity .. 344 
——O. 21, R. 58—Scope and applicability 
—Enquiry not to be summary — Decision 
should be as if rendered in a regular 
suit .. 468’ 


CONSTITUTION OF INDIA (1950), Art.| 
30—Petitioner-correspondent of High School' 
—Temporary recognition granted to school 
—Both boys and girls admitted—Exclusive 
Girls’ School 400 yards away—G.O. No. 
1664, Education Department dated 19th! 
October, 1972 passed against admission of 
Girl students in Boys’ School when there 
was separate Girls’ School except with 
approval of inspecting officer—Petitioner’s) 
school called upon to obey terms ‘of the 
G.O.—Government grant withheld—Funda- 
mental right of petitioner,. if violated— 
G.O. whether liable to be struck down— 
‘G.O.. only regulatory ” 413 
‘Art. 226 . 550 


Art. 226—Writ of mandamus—Pcti- 
tioner “Graduate Upper Division Clerk in 
Corporation of Madras—All departmental 
tests including Accounts and Revenue tests 
passed—Qualified for posh of Assistant 
Revenue Officer—25 years of service and 
unblemished record—~Not promoted to the 
post of Assistant) Revenue Officer, for non- 
payment of property tax—Non-payment of 
property tax no ground for denial of promo- 
tion ei aZo 


lis when 
1 4 











CONSTITUTION OF INDIA (1950) — 

(Contd.) 

——Art. 359 (1) —Proclamation of Emer- 
gency—Challenge to infraction of nsitive 
statutory provision not the same as attempt 
to enforce fundamental right—Recourse to 
writ remedy not affected by continuance of 
Proclamation and Presidential Order -.. 109 
CONTRACT ACT (IX OF 1872), Ss. 2 (d), 
4, 5 and 6—Suit for damages—Auction of 
collecting fees held by Corporation of 
Madras—Bigder depositing bid amount — 
Acceptance of bid not communicated ' by 





‘Corporation for nearly two months—~Bidder 


revoking bid and demanding return of 
deposit—Acceptance to bid after revocation 
by bidder wkether valid—Bicder -vh2ther to 
keep offer open till acceptance —- Handing 
over of a copy of agreement to be entered 


-irto whether amounts to -eonsid2ratton —Re- 


vocation. heid to be properly made and there 
was no acceptance betore revocation -—Held 
there was no consideration and therefore the 
bidder was not bound to keep the offer 
open eea OTE 
——§. 56—Impossibility of performance 
of contract—Docirine of frustration — If 
applicable to licences .. 424 
———§. 74—Penalty and liquidated dama- 
ges distinguished .. 424 
COLOWNERS—Lease by joint owners in 
favour of one among them—Validity—Suit 
for arrears of rent—Claim of interest at 
12 per cent. per annum—Whether can be 
allowed—No express or implied contract— 


Lessor entitled to only 6 per cent. per 
annum . 178 
CO-OWNERSHIP—Concept ss 505 
DEED—Construction . 296 

Construction — Partition between 





father and sons—Earlier clause pf viding 
for absolute estate and later clause giving 
liberty to alienate only one item—Rest of 
the properties to be taken by male and 
female heirs after life of the person in whose 
favour absolute ‘estate was created untftr 
the earlier clause—Nature of interest taken 
—Later clause not repugnant—Life estate 
held to have been created -n 471 
DOCUMENTS — Interpretation — Burden 
on party alleging coercion and ‘undue influ- 
ence in executing sale deed to substantiate 
plea—When recitals in a deed are clear 
oral evidence not permissible to give con- 
trary in interpretation — Construction of 
document to be on the language used there- 
in . 196 
EASEMENT—Suit for declaration of ease- 
ment rights—Common wall — Co-owners— 
Co-owner cannot claim easement right in 
Tespect of common wall .. 386 


EMPLOYEES’ PROVIDENT FUNDS 
ACT (XTX OF 1952), S. 2-A — Medical. 
journals—Printing Press and Office situated 
in different premises — Provisions of the 
Act extended to the press — Whether Act 


GENRBRAL INDEX. 


EMPLOYEES PROVIDENT FUNDS ACT 
(1952)—(Contd.) 

applies o office also—Press and office held 

to be one unit 365 


°” EVIDENCE ACT (I OF 1872), S. 32 6)— 
Government? Servant — Suit for declaration 
of date of birlh — Copies of horoscopes 
relied on — Date of birth as claimed held 
not proved — Evidentiary value of horo- 
scopes .. 460 


S. 44 — Suit on promissory note -— 
Leave to defend granted on c®ndition of 
deposit—Condition note fulfilled in time — 
Decree passed in the presence of defendant 
—Deposit made within time granted by 
High Court on revision—-Application under 
O. 37, R. 4, C. P. Code to set aside decree 





dismissed on 24th September, 1974 -- Ap- ` 


plication under S. 44 of the Evidence Acti 

filed on 26th September, 1974 on the ground | 
that the decree was obtained by fraud — 

Decree set aside—Revision allowed—-Lower 

Court’s jurisdiction lost once the decree 

became final on dismissal of the applica- 

tion under O. 37,:R. ‘4, C. P. Code .. 


———Ss. 67, 68 — Indian Succession Act’ 
(XXXIX of 1925), S. 63—Suit for partition 
Some of the defendants claiming succession 
under a will — Will registered — Genuine- 
ness of will , challenged by plaintif— Exe- 
cution found not proved 456 
———S. 115 — Equitable estoppel — Ap- 
pellant B.Sc. Graduate with Honours from 
Karnataka University — Appointed as a 
Senior Instructor in Chemistry in Motilal 
Nehru Polytechnic at Pondicherry —- Idu- 
cation Department of Pondicherry Govern-: 
ment invited applications for the posts of 
Assistant Professors and , Tutors etc. — 
Qualification for post of Assistant Proles- 
sors, a“first or second class M.A.|M.Sc. or 
B.A. (Hons.)/B.Sc. (Hons.) in the sub- 
jects concerned — Appellam applied and 
appointed as Assistant Protessor cf Chemis- 
try, Tagore Arts College, Pondicherry — 
fefpointment temporary -and liable to re- 
version at any time — Appellant appointed 
Examiner by University of Madras for cer- 
tain examinations, > inciuding Chemisiry 
examination for the Pre-Ur.versity and 
functioned as such — University of Madias 
finding appellant to be only a B.Sc. Gra- 
duate with (Hons.) and not a B Sc , (Hons.) 
Graduate, held he was not qualified for the: 
post of Assistant Professor -— Appellant 
was issued show cause novice by the Direc- 
tor of Education, Government of Pondi- 
cherry—Reply by appellant admittiug that 
he was not qualified for the post of Assis- 
tant Professor with request to obtain exemp- 
tion from ‚the | University of . Madras for 
continuing him''’as’*'Assistant Professor —- 
Reversion of appellant +o posy «f° Senior 
Instructor by'the Director of Education,. 
Government of Pondicherry -— Reversion 
whether liable to be quashed — Principle 
of equitable estoppel, whether available to 


(1978) I MLJ—E 


EVIDENCE. ACT (1872)—(Contd.) 


the appellant against the Government.. 517 


HINDU LAW — Co-widows—-Partition by 
metes and bounds of properties left by 
husband — Validity — Co-widow’s power 
to effect final and absolute partition even 
before the Hindu Women’s Rights to Pro- 
perty Act—‘Acquired by female Flindu ata 


partition ...... ? in S. 14 (1) of Ace (XXX 
of 1956) — Meaning of—Lease of land by 
one co-widow after partition — Other co- 


widow executing a gift deed in respect of 
the land leased in favour of tenant—Would 
amount to tenant setting up title against the 
landlady and would forfeit the lease—Hindu 
Succession Act (XXX of 1956)—Transfer of © 
Property Act (IV of 1882), S. 111 (g).. 391 


Dedication for 





religious and chati- 


table purposes — Essentials — Complete 
dedication or charge only—Decd — Cons- 
truction .. 492 


~_ 





Joint family — Internal airangement 
between coparceners for convenient and 
separate enjoyment of joing propeity by 
members—Member of joint family enjoying 
certain lands of the joint family, consti uc'- 
ing house out of the income from the lands 
—Should te treated as joint family pro- 
perty ». 305 





Partition — Suit for—Joint family 
properties — Registered partition between 
members where minors were represented by 
mother—Minor becoming major — Suit to 
set aside earlier partition as unfair and un- 
equal—Su1t filed more than three years after 
attaining majoruiy — Partition made earlier 
not to be ignored where minor was eo no- 
mine a party—Bar of limitation also ope- 





rates l .. 398 

-Suit for ‘partition — Propeities claimed 
as joint ‘family properties — Burden of 
proof f 56 





Trust — Dedication of properties — 
Absolute or partial—Test .. 296 
HINDU MARRIAGE ACT (XXV OF 
1955), Ss. 5, 11 and 16—Petition fer declara- 
tion of nullity of marriage—Husband dead 
at the time of filing petition -— Petition 
whether maintainable .. 448 
——Ss. 15 and’ 16 as amended by the 
Marriage Laws (Amendment) Act (LXVIII 
of .1976) — Suit for declaration ‘of title to 


property—Remarriage within two months 
of dissolution of first marriage —- Chtidien 
born of remarriage — Remarriage whether 


legal and children whether entitled to suc- 
ceed’ to their father’s property — Effect of 
amendment of Ss.` 15 and 16 by the Marriage 
Laws, (Amendment) Act of ‘1976 49 


IMPORTS (CONTROL) ORDER (1955); 
Cis. 3 (3) and 10-C—Customs Act (LII of 


1962), Ss. 131, 111 (d)}—Constitution 
(Forty-second Amendment) Act (1976), 
S. 58 — Import of photographic films — 


4 


"IMPORTS (CONTROL) -ORDER (1955)— 
(Contd. ) 


Licence issued to appellant — Arrival of 


goods at Madras port — Licensce selling 
freezing plant before arrival and after ar- 
rival the Printing Press — Confiscation of 


imported goods by Customs Authorities 
under S. {1} (d) of the Customs Act read 
with Cl. 3 (3) of the Import (Control) Crder 
—Validity — Violation of condition in the 
licence. happening after completion of 1m- 
port—Cl. 10-C of Impoit (Controi) Order 
applicable and not Cl. 3.(3}—Wry Pe‘ition 
dismissed before Ist February, 1977—W114 
appeal filed—Whcether petition pending on 
the appointed day—Pclition dad nor include 
appeal sa 267 


INJUNCTION—Suit fo. — Plainhffs clam- 
ing protection under Tamil Nadu Culttvat- 
ing Tenants’ Protection Act (XXV of 1955) 
—Plaintiffs dispossessed after filing of suil— 
Petition, to amend prayer for recovery of 
possession, returned and not repicsented -- 
Plaintiffs not entitled to injunction 
Amendment not allowable at the stage of 
second appeal by the defendant-purchasers 
—C. P. Code (V of 1908}, O. 6, R. 

\ as 35 


LAND ACQUISITION ACT (I OF 1894), 
S. 4 (1)—Notification published ın Official 
Gazette on 31d October, 1973—Public notice 
of substance of notification given by Col- 
lector 22 days Jater in the locality—Proce- 
dwe ilegal—Constitution of India (1950), 
Art. 226 ». 450 


Ss. 4 (1), 5 (A), 6 and i7 (1), (2) and 
(4) — Applicability — Notification under 
S. 4 (D, the direction and the deciatation 
—Simultaneous publication — Pioceedings 
lable io be quashed i .. 339 


Ss. 4 (D, 5 (A) and 17—Acquisiticn 
of land — Providing house sites for the 
poor—Notice of substance of notification 
not given simultaneously with publication: 
in the locality—Effect „~ 118 


Ss. 4 (1), 6—Rules of Eusiness of the 
Goveinment of Pondicherry, 1963, R. 46— 
Geneial Clauses Act (X of 1897), 5. 3 (8), 
(b) iii} — Constitution of India (1950), 
Art. 239—Land Acquisition — Notification 
followed by declaration by the Pondicherry 
Government S.R.O. No. 3165, dated Sth 


— 











November, 1973—Interpretation of — Vali- 


dity of notification and declaration chal- 
lenged on the ground that the action was 
initiated by the Government without ob- 
taining the satisfaction of the Administra- 
tor—Certiorari issued a 28 


——§s.4, 5 and 5 (A)—Compulsory acqui- 
sition of lands by Government for. public 
purpose—Preliminary notification publish- 
ed in Official Gazette—Display of notifica- 
tion in the locality—Individual notices not 
served on the persons interested in the iand 
—Land acquisition proceedings not meee 


~ 


GENERAL 


INDEX 
LAND ACQUISITION ACT (1894) — 
(Contd.) 


——Ss. 5-A, 6, 7, 39 and 40—Land® Acqui- 
sition Rules, R. 3 (b}—Constituion of india, 
(1950), Art. 226—Acquisition of land — 
Formation of road in T.V.S. Nagar — 
Objections filed under S. 5-A—Acquisition 
for public purpose to wit, for the forma- 
ion of a road to T V.S. Co-operative So- 
ciety Ltd., Madurai—Challenge — Effect of 
Government making even a token contribu- 
tion towagds contribution — Notice of ob- 
jection not given to the concerned depart- 
ment—Notice under R! 3 (b) to the con- 


cerned department necessary — Procecd- 
ings held illegal and struck down—Certlerart 
issued - sa AP 





S. 9—Notices under S. 9 (2}—Date of 
notice cannot be the date of service of 
notice without proof — Date of service of 
notice relevant for reckoning the period of 
15 days available for preferring objccitons 
—Compensation Lands described as 
agricultural lands in ‘public records — 
Lands situate ın developed neighbourhood--- 
Valuation to be based on potential valuc 
as building site we 207 


S. 25-— Land belonging to temple 
acquired by Government — Trustees we- 
ferting claim of Rs. 250 per ground—Change 
in trustees—New tiustees making claim for 
enhanced compensation at- the rate of 
Rs. 1,250 per ground — Reference under 
S 18 — Claim rejected by civil Court — 
Appeal by trustees — New trustees held 
bound by claim made by the old trustees 

, ' jee 280 


—S, 30 — Lands belonging to Temple 
Kattalai trust-— Acquisition for Railways—- 
Award passed and compensation figed 
Reference to civil Couit not competent in 
absence of apportionment of or entitlement 
to amount f E "ge. Oe 


Ss. 30 and 31 — Land belonging to 
temple—Acqguisition by Government—Raee 
between hereditary archakas and trustees 
appointed by Hindu Religious: Endowment 
Administration Department to interest on 


— 








— 





compensation amount—TIrustees not per- 
forming ‘Samprokshanam’ — Claim of 
trustees not tenable — Prior proceedings 
recognising right of archakas — Effect — 
Operates as res judicata .. 362 





S. 45 read with Ss. 9 and 10—Award 
enquiry — Service of individual notices — 
Persons having more than one ordinary resi- 
dence—Service at the ordinary residence of 
the person good service .. 223 


LIMITATION ACT (XXXVI OF 1563), 
S. 20—Mortgage — Suit for redemption of 
—Mortgage dated 1865 — Acknowledgment 
of mortgage by one of the mortgagees cn 
14th October, 1912—Whether saves limita- 
tion—Held, in the negative . 186 


Art. 1—Mutual, open and current ac- 
count—What is .. 331 





QRNERAL INDEX 5 


MADRAS AGRICULTURISTS RELIEF 


MOTOR VEHICLES ACT (IV OF, 1939), 


ACT (IV OF 1938), S. 13—Debts incurred’ |S. 47 — The Pondicherry Motor Vehicles 


after the commencement of the Act — Re- 
opening of payments made by a debtor in 
accordance with contract ‘and appropriated’: 
towards interes, — If permissible .. oF 


MADRAS CIWL SERVICES (CLASSI, 
FICATION, CONTROL AND APPEAL) 
RULES, R. 16—Petitioner, permanent staff 
of the Transport “Department deptited to 
Civil Supplies Department — Subsequent 
transfer to parent department —® Borrowing 
department passing orders for recovery of 
shortages from petitioner relating to the: 
period of his employment in the borrowing, 
department — Borrowing department had: 
no jurisdiction — Certiorari issued 
Constitution of India (1950), Art. 226 

° ~ .. 184: 


MADRAS DISTRIOrT MUNICIPALITIES 
ACT (V OF 1920), Schedule IV, R. 19 (1), ' 
(2), (3) and (4)—Levy of profession tax — 
Return of income submitted by assessee — 
No proper enquiry by executive authority 
regarding income submitted in the return— 
No opportunity given to substantiate the 
statement contained in the return -— Levy of 
profession tax on arbitrary basis of income 
illegal E ae 138 
MADRAS HINDU RELIGIOUS AND. 
CHARITABLE - ENDOWMENTS ACT 
(XXII of 1959), S. 63 — Deputy Commis-, 
sioner — Enquiry regarding religious or 
secular character of the endowment — En:! 
dowment for support of several temples—: 
Use of the word ‘ubayam’ — Specific reli-; 
gious endowment created — Not a private' 
endowment — Religious charity, definition’ 

». 296 


———. 70—Righ of suit within 90 days 
to set aside an order — Period how com-. 
puted—Filing of copy-application — Effect’ 
—Date of the receipy of the order alone 
relevant . 296 


MADRAS REVENUE BOARDS SIAND- 
‘ING ORDERS, B.S.O. 90 G.O. No. 196, 
‘Revenue, dated 6th February, 1926—Board- of 
Revenue Regulations (I of 1803) — Powers 
of Board under the Land Acquisition Act-— 
‘Superintendence —' Extent and nature of 
j : i <. 223 


MADURAI UNIVERSITY ACT (MADRAS 


— 


è “ACT XXXIII OF 1965), S. 35 — Madurai 
University Rules — Student holding ICSE’ | 


-certificate admitted in P.U.C. Class — Ad- 
-mission cancelled after five months on the 
-ground of his having only 35 ner cent of 
‘marks in ICSE — University directed by 
High Court to permit the student to sit for 
the P.U.C. Examination Candidate 
passing examination in second class — Uni- 
versity not justified in cancelling admission 
after five months but ought to have exemp- 
ted him—University directed to declare can- 
didate as having passed P.U.C. examina- 
tion and also issue a grade certificate—Es- 
toppel doctrine applicable .. 440 


(1978) IML J—F 


— 


Rules—Grant of ‘permit — -Factors-'to-‘be 
considered — Applicant for permit applying 
for benefit of moratorium law in another 
proceeding — Whether disqualified, for, get- 
ting permit - ; : «je 529 


NATURAL JUSTICE PRINCIPLES -'— 
Applicability in terpretation of statutes J33 
3 T Fa 


NON-MENTION OF THE TERM ‘POOR? 
IN NOTIFICATION NOT INVALIDAT- 
ING NOTIFICATION — Non-existence of 
urgency for acquisition — Dispensing with 
provisions of S.. 5-A not. justified .. 118 


PLEDGE OR HYPOTHECATION = 
Company borrowing money from two banks 
on hypothecation of same stocks — Subse» 
quently company ordered to be wound-up— 
One bark claiming priority of claim on 
basis of date of hypothecation — Both 
transactions found to be a fraud on tha 
part of the Managing Director—Sale pro- 
ceeds of-the stocks to be divided pari passu 
between the two banks in proportion to the 
amount due to each of them . e 346 


PRESIDENCY TOWNS ” INSOLVENCY 
ACT (O OF 1909), Ss. 7 and 36-~Mutual 
dealings — Claim of set-off—Application by 
Official . Assignee under S., 9—Objection 
taken at trial:‘stage before Insolvency Judge 
—Parties cannot be canvassed again ay ap- 
pellate siage .. 316 


= Ss. 9 (d) (ii), 9 (g}—Debtors, firm of 
partners ~~ Branch at:, Madras—Partner of 
firm at Madras leaving for Erode—No .other 
partner at Madras—Arrangement mad:- for 
redirecting communications from Madras :to 
Erode—Notice issued by creditors — Meet- 
ing between debtors and creditors 7th and 
8th March, 1976 or settlement of debts — 
Petition by some of the creditors to declare 
the debtors-firm and partners insolvent 
under Ss. 9 (d) (ii) and 9 (g) of the Insol- 
vency Act—No act of insolvency held to be 
committed  - f Š 149 


PROMISSORY NOTE — Suit on'-— Note 
executed in favour of R — Suit filed by A 
and V alleging that R was «their power-of- 
attorney agent—Sui; not maintainable: since 
A and V were neither payees nor-endorsees 
—Question of law can be raised even later 
though nop raised the written statement - 


4 





oe .. 67 
RAILWAY SERVICES — Détermination 
of seniority — Grain Shop Department —- 


Employees of — Department wound u 
Employezs absorbed as brakesmen in per- 
manent department — Circular,” dated i6th 
October, 1952 of Railway Board _ fixing 
seniority — Petitioners who had lien in B 
grade promoted as A grade Guards - -Deci- 
slon of Supreme Court in General Manager, 
South Central Railway v. T. Venkata Rao, 
A‘I.R. 1976 S.C. 678—Petitioners reverted 
as B grade Guards—Order of reversion held 
bad — Petitioners resorted to A ‘grade — 


4 
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RAILWAY SERVICES—(Contd.) 


Constitution of India; (1950), Art. 226 z 
1 we 212 


REGISTRATION ACT (XVI OF 1908), Ss. ` 


17 (1) ©} and 49 (c)—Unregistered parti- 
tion deed—Can be looked into for finding 
whether there was division in status — Evi- 
dence Act, S.. 91 — Terms of a .document 
reduced to writing — No oral evidence ad- 
missible in proof of terms—Factum of par- 
tition can be proved by oral evidence.. 248 


——S§. 60 (2) — Trust deed executed by 
IN—N’s son Aj alienating trust properties— 
Alienations challenged by grandson, of N — 
Alienees’ plea of trust, deed not being pro- 
perly registered'— Deed _ executed by N on 
26th June, 1920 presented for’ registration 
by agent on the same date—Registered ‘only, 
on ‘7th August, ~1920—Alienees contending 
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MUSINGS ON 1977 
by 
Pror. S. VENKATARAMAN, 


The year 1977, by and large, has been 
an eventful year both at home and 
abroad. The Congress Party which 
was in power at the Centre for an un- 
broken period of almost thirty years met 
its Waterloo in the battle of the ballot 
at the hands of the Janata Party which 
emerged on the eve of the elections and 
a ministry formed by that party at the 
Centre has been functioning for about 
nine months now. The Janata Party 
has acquired a political identity, but it is 
yet to achieve an integrated personality 
of its own based of a synthesis of shared 
ideals or: common purposes other than 
merely holding together to run the Gov- 
ernment soas to ensure for it effective 
credibility. Naturally every new, Gov- 
ernment 1s expected to redeem the elec- 
tion pledges ahd promises on the basis of 
which it was voted to power so as to 
avoid being said of it: 


* “The only difference after all the rout, 
Is that the one is in, the other out” 


The Janata Party contains eminent legal 
luminaries like Sri K. S. Hegde (retired 
Judge of the Supreme Court: and cur- 
rently Speaker, Lokh Sabha), Sri N. A. 
Palkhivala (currently Ambassador to the 
United States of America), Sri Shanti 
Bhushan (currently Minister for Law) 
-and others. Sri Shanti Bhushan is 
one of the top class lawyers in the coun- 
try and the legal profession, in parti- 
-cular, pins great hopes on him’ to undo 
and remedy undesirable exercise of exe- 
cutive power manifested in some- direc- 
tions during the period of emergency. 
There is the story of a former British 


+ 
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Prime Minister remarking about a young 
political aspirant: “I thought he was a 
man of promise; but I soon discovered 
that he was only a man of promises”. It 
is to be hoped that the Minister for Law 
will, by his acts show that he is made 
of sterner stuff and ïs totally dedicated 
to his work. 


The Greek historian Diodorus Seculus 


recorded that in ancient India an adviser 
to, the State was pérmitted three errors 
before he was banished from public life 
and that in the city states of Greece 
politicians proposed new laws with a 
noose round their necks and ‘if a law 
failed to get approval they were hanged. 
‘But, even such desperate recipes could 
not ensure good Governments or good 
laws. It only means that public opinion 
-has to be alert ‘and vigilant all the time. 


The outgoing Government itself lifted 
‘thé emergency before it went out of 
office. Civil liberties were restored in 
its wake and the’present Government is 
striving to give’ meaning and direction 
‘to it. This is but just and proper. As 
.Winston Churchill once observed, “the 
distinction between civilisation and 
tyranny could be summed up in two words 
-—habeas corpus’’.. 

1 i 2 
Domestic front: the Judiciary.—In' a 
federal democracy certain things are 
‘fundamental: (+) The Constitution’ is 
supreme ;'(iz) No one is above the law: 
(12). Independence of the judiciary is to 
be cherished and sustained. Naturally 
the legal profession felt disturbed and 
reacted ‘sharply to the previous Govern- 
ment’s gambit to have a judiciary made to 
measure. ‘There were occasional snipings 
at the Supreme Court 'in the early days 
of independence. A dignified rejoinder 
was made by Patanjali Sastri, CJ.,° in 
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V. G. Rows caset, where he observed: 
“If the Courts in India discharged their 
difficult task, it was not out of a desire 
to tilt at Legislatures .in a crusader’s 
spirit but in discharge of-their plain duty 
under the Constitution. ---Fhis was parti- 
cularly true of fundamental rights of 
which the Supreme Court had been cons- 
tituted a sentinel on the gum vive’. 
When Golaknath’s case*®, was decided, 
some politicians described the majority 
judgment as a ‘confrontation’ between the 
Supreme Court and Parliament for 
supremacy and some time later the theory 
of “committed Judges” was propounded. 

The' final irritant was the majority judg- 
ment in the case of Kesavananda Bharat 
v. State of Kerala’, holding that Parlia- 
ment had no power to amend the basic 
‘features of the Constitution. This led to 
the passing of the Constitution (Forty- 
second) Amendment prescribing a special 
bénch of! seven Judges of the Supreme 
Court to decide cases involving ques- 
tions of the constitutionality of any cen- 
tral enactment and a special majority of 
the Bench to declare ‘such law as invalid. 

Talk of a ‘confrontation’ between the 
Supreme Court and Parliament is mis- 
chievous.” _ Denigration ‘of the’ Judiciary 
can do tio good. ’ For’a spirited and 
closely reasoned reply defending the Judi- 
ciary and its attitude in Kesavananda 
Bharati’s case®, one may peruse with pro- 
fit Sri Jaganmohan. Reddy’s booklet on 
Social Justice and’ the Constitution. 

Lord Denning M. R., finds that the 
Supreme Court deserves praise for its 
upholding the rule of law ! in critical 
timest. ` 


In a democratic order none can be above 
the law. While it is desirable to inject 
justice into politics, it is disastrous to 
inject politics into justice. The recent 
judgment of the Court of Appeal - in 
England rejecting the claim made by the 
Attorney-General, Silkin Q. C., that he 
is only responsible to Parliament and is 
not bound by the law is at once a warn- 
ing and lesson of utmost import to all 





1. 1952 S.C.R. 547,605, 606. 

2. (1967) 2 S.C.R. 762. 

3. A.I.R. 1973 S.C. 1461. 

4. Seethe Supreme Court of India by Rajeev 
‘Dhavan, Foreword by Lord Denning. 
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persons interested in the rule of law. 
Lord Denning, M. R., made the, tren- 
chant observation “Be you ever so high, 
the law is above you’. An unpleasant 
manifestation of executive power during 
the emergency period was in relation to 
the transfer of quite a number of Judges 
from one High Court to another !for 
allegedly political reasons. It even led 
to the filing®of a writ petition challenging 
the constitutional validity of such trans- 
fers. The Supreme Court has now ruled 
that the consent of the concerned Judge 
is not necessary to his transfer in-terms 
of the Constitution and is taken only as 
a mattet of courtesy having regard to the 
high position of the Judge and that a 
Judge could be transferred even against 
his wishes in the public interest such as 
administrative exigencies, factious local 
atmosphere or a Judge having a circle of 
favourites and non-favourites. At the 
same time, the Supreme Court has sug- 
gested that to avoid charges of misuse of 
power the Chief Justice of India should 
be consulted substantially and effective- 
ly, his advice should not be treated 
cavalierly, and disregard of his opinion 
may well point to extraneous considera- 
tions at work. ‘Transfer of Judge for 
honourable reasons. and with his consent 
would be unexceptionable but a transfer 
for ulterior reasons'or from questionable . 
motivation will be bitterly res@nted. 
Transfer of High Court Judges has been 
considered desirable by the States Re- 
organisation Commission for promoting 
national integration and the Law Cont- 
mission has favoured the proposal. 
Right now when English continues to 
be in use in the High Courts language 
would not be a serious problem. Even 
later a knowledge of English and Hindi, 
as envisaged by ithe three language 
formula should stand a Judge in good 
stead anywhere in the country. 


Laws delays and arrears in Courts.— 
Litigation is an activity that does not 
markedly contribute to the happiness of 
mankind, though it is sometimes un- 
avoidable. Once initiated it drags on 
like a turtle. The Court is not a com- 
puter registering what is fed into it and 
answering by mechanical intelligence. 
The Court administers justice according 
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to law and it endeavours to get at the 
truth with impartial tools, objectively 
and dnbiased. It is a sad fact that over 
the years institution of cases and disposals 
have not kept pace. A huge backlog of 
arrears exists in the several High Courts 
as well as in the Supreme Court. It is 
admitted that justice delayed may often 
be justice denied. It is equally recog- 
nised that speedy justice should not be 
hustled justice. It is also eminently 
desirable that the gap between the daté 
on which a case is first filed in.a Court 
and -its final disposal by the highest Court 
in ‘appeal should not exceed twelve 
months. - All these sound like copy 
book norms. The real question is one of 
the adequacy of whatever has been-done 
hitherto to control law’s delays and clear 
the backlog or whether there has beén only 
a polishing of the brass when the ship is 
collapsing. Various contributory fac- 
tors, all of them familiar, for law’s delay 
and ‘accumulation of arrears have been 
listed, such as population growth, greater 
awareness of his rights by the average 
citizen, phenomenal increase in trade and 
commerce, inadequacy of Judges, un- 
satisfactory recruitment, failure to fill up 
vacancies as and when they arise, slow 
disposals, multiplicity of judgments in 
Supreme Court appeals not all of them 
being reconcilable, citation of too many 
authofities, lengthy argument by coun- 
sel, cumbrous and technical laws of 
procedure, defective drafting of legisla- 
tion etc. In a similar way various 
remedial measures have been put forth 
to meet the problem of law’s delay and 
arrears in Courts, such as appointment of 
more Judges, provision for sitting of 
High Court Benches at mofussil stations, 
empowering single Judges to dispose of 
cases now requiring a bench of two 
Judges for.the purpose, appointment of 
ad hoc Judges to clear arrears, dispensing 
with the tequirement of printed copies 
of judgments for purpose of appeal and 
allowing in their place typed ‘copies, to 
be given by the Court tothe parties as 
carbon copies of the original judgment 
even while preparing the fair copy of the 
judgment, replacing chief examination of 
witnesses by affidavit evidence subject to 
the availability of the deponents for 
gross-examination when desired, avoiding 


cursory rlisposal of cases, for instance 
by dismissing ' a suit or appeal - for 
default of appearance of parties by curb-, 
ing as ‘far as possible ex parte disposal” 
of cases so that addition to litigation 
through restoration petitions -may be 
minimised, imposition of..time-limit: on 
arguments, submission of. written argu- 
ments; replacément:' of the’ system’ of 
payment to lawyers’ on-the basis ‘of' day 
fees by a system of consolidated fees for 
the whole case, enlargement of the’ scope 


_ of: section 250, Civil Procedure Code and 


imposing .. penalty with liability to pay 
compensation: to the other- party by. ‘a 
person . deliberately : bringing -a --false; 
frivolous or vexatious) casé, Judges in ithe 
High Court devoting more time 'to:.the 
hearing of: cases‘and dictating judgrnents 
in their homes, imposing a limit.of time 
for disposal of cases and so forth: :: 


It is clear that law’s delay is attributable 
in the ultimate analysis not to any'one 
individual or body like Government, 
Courts, Lawyers, Legislative draftsmen or 
Litigants but to all ‘of them in varying 
degrees. Government ‘which | oftén 
bemoans law’s delays, has ‘itself to sét’ a 
better example in the matter. ' Govern- 
ment! is the largest single litigant’ It'is 
therefore pertinent} to examine how it 
acts as a litigant. - The lethargy ‘and lack 
of concern on the part of the executive 
in discharging its functions’ in time asa 
participant in a litigation has come in for 
strong criticism by’ Courts. A bench 
of the Supreme Court , in' dismissing an 
appeal irom ‘a judgment of the’ Bombay 
High Court in a civil case found’ that 
“the State ag a party has frequently been 
displaying remissness in filing statements; 
counter-affidavits or motions for ex parte 
stay or injunction, inthe lower’ Courts 


including ` the’ High Court: Thus a 
considerable contributory to '' litigative 
slow motion is Goverriment itself”. 


The Court observed ‘further that in view 
of the large expense involved in fight- 


ing a litigation in ‘the, Supreme’ Court, ‘it - 


“all the more necessary that’ the 
public 


was 
State Governments | which: have 


accountability in' respect of their actions)” 
should ‘not lightly rush to this Court ‘to’! 
challenge a judgment of the High Court * 


which is plainly and manifestly correct 


a ty, 
“., T 
fee. 


~ 


4 
y 


4 THE MADRAS LAW JO URNAL 


and drag the opposite party in unneces- 
sary expense part of which could in any 
eevent not be compensated by the award of 
costs” 


It is end pertinent to: inquire. why 
vacancies of | Judges i in the High Court, 
sometimes more than'half a dozen in'a 
single High Court should have remained 
unfilled for long spells. For instance, in 
the Mysore High Court ‘with a: sanc- 
tioned strength of 17 Judges, 14 perma- 
ment and 3 additional, more than‘a third 
of its strength remained’ vacant from 
1974. The same is the:story with. some 
of the ‘other High Courts ås well.. ' It 
looks strange that: Government ‘which. has 
contributed not a little by..its action’ and 
inaction to law’s delay should: deplore the 
increasing accumulation of arrears’ in 
Courts. 


How the requirement:of benches with a 
strength of not less than seven Judges in 
the Supreme Court to decide: cases 
involving: the constitutional validity , of 
any legislation: affects the working - of 
that Court and adds to arrears is. high- 
lighted by recent judgments of that Court. 
In Trustees for the Improvement - of 
Calcutta v. C. S. Mallick’, ‚Bhagwati, 
J., speaking for the:, Court observed: 
“Thig Court has a dual responsibility to 
the country. It has to-decide the cases 
brought before it justly and satisfactorily 
and at the same time, liquidate arrears of 
pending cases. Both bear: -upon the 
credibility of ‘the judicial system. ; But 
because of Article 144-A brought in by 
the Forty-second Amendment Act seven 
Judges of this Court have to sit and hear 
every case where the constitutionality of 
an Act, Rule, Bye-law or even a! small 
notification is challenged. Processual 
pragmatism in the light of actual experi- 
ence'of the working. of this Court will 
easily convince anyone that, in the con- 
text of the current docket explosion and 
long pendency of cases, the insistence 
on this tnconvenient plurality which re- 
juires -more than half the full strength 
of the Court to sit to hear such cases is a 
“step in the. -wrong direction. Many 
‘questions of constitutional - importance 
‘have ‘already. been covered by the rulings 
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of this Court so that he who runs and 
reads may resolve them. To require 
seven Judges to perform such ‘obs is 
surely supererogatory . The present 
appeal itself is a striking illustration. 
Where really important issues arise for 
consideration, any bench of this Court, 
would certainly refer, where necessary, 
such matters for ‘consideration | or re- 
consideration by a larger bench, less or 
more than seven, according ‘to the. re- 
quirement of the situation. To, pre- 
scribe arithmetically, is to petrify un- 
imaginatively. We donot say; ‘anything 
about the validity of ‘Article 144-A one 
way or the other but merely highlight. the 
paralysing impact on. the highest -Court 
of justice, flowing from the numerical 
rigidity newly inserted by the Forty- 
second Constitution ' Amendment. Act. 
We hope and trust that this matter will 
receive urgent attention of parliament”. * 
In a similar vein, in Misrilal Jain.v. 
State of Orissa’, Chandrachud,, J., 
speaking for the Court said: “A Court 
which. has large arrears to contend with 
has now. to undertake an‘ unnecessary, 
burden by seven of its members assem- 
bling to decide all sorts of constitutional 
questions no matter what their weight or 
worth. It is hoped that Article 144-A 
will engage the prompt .attention of the 
Parliament so that it may, by. ggneral 
consensus, be so amended as to leave to 
Court itself the duty 'to decide how large 
a bench should decide any particular 
case”. * TE 
Apropos of imposing `a time-limit for 
disposal of cases the Committee appoint- 
ed by the Bar Council of India for sug- 
gesting ways and means for expediting 
disposal of civil and criminal cases and 
for clearing the arrears fn the various 
Courts has recommended the limits of 
time within which the judicial proceed- 
ings of various classes should normally 
be brought to'a -conclusion in the Courts 
in which they are instituted: (i) a-regular 
original suit in a Court of a munsif, or 
-*Parliament has‘nowresponded by enacting 
the Forty-fourth Amendment, to the Constitution 
doing away inferglia with: the impugred pre 
vision, 
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subordinate jiidge at a year to 1% years; 
(it) cotested first appeal 6 months; (11) 
second appeal in the High Court within 
“one year; (iv) civil first appeal in the 
High Court within 2 years; (v) all writ 
petitions; revisions and criminal appeals 
within a period of 2 months to 6 months. 

For clearing’ arrears the Committee 
has suggested 'that a ‘Judgd of a High 
Court should normally decide 650 -cases 
per year ‘and consequently’ the stréngth 
shold, be raised to bring the number of 
Judges i in proportion ' ‘to the number ; of 
cases filed in the High Court. "Further 
for clearing the arrears the ‘Committee 
has recommended the appointment of 
Additional and ad hoc Judges. for a period 
of two years to clear the -said arrears 
within that time. Presumably’ the yard- 
stick of 650 cases has reference to con- 
tested cases and excludes what have 
come to be known as disposals for statis- 
tical purposes. Again to expect dis- 
posals of writ petitions within 2 to 6 
months is ambitious. At ‘present they 
. Seem to take more ‘than 2 years. 


One is apt to overlook the fact that 
backlog of cases in the appellate Courts 
would be appreciably reduced in course 
of time, if resort by litigants to the Courts 
at the lower levels for everything is check- 
ed and controlled. If people can be 
persuaded to get disputes settled by arbi- 
tration that would greatly help. Apropos 
of this itis interesting to note that in 
the United States, to make justice faster, 
fairer, and more accessible to the people, 
in regard to certain types of disputes 
¢ such as neighbourhood, family, housing 
and, consumer problems which cost too 
much and take(too long to go to Court, 
the Carter administration, has stiggested 
e as.a means of relieving the overloaded 
Courts the starting. of: “neighbourhood 
justice centres” and provided funds for 
the purpose. There will be no Judge or 
jury. Instead the emphasis will be on 
mediation and the Centres will only 
intervene if both parties agree. It will 
be worth while to study’ the working of 


the ’ ‘institution. 
J 


Social Legislation.—Reform of public 
conscience and normal and social values 
is the indispensable preface to every sta- 


tute and its unwritten preamble’. Jn the 
absence of enlightened social! conscience, 
traditions and usages hold the parties 
bound. Experience shows that in mat- 
ters like abolition of the dowry system, 
abolition. of untouchability, abolition of 
child marriages, etc., -statutes alone have 
not been able to achieve much. Publié 
conscience cannot be created by statute. 

It: wakes up through economic pressures 
and ‘education. Marriage is very much 
a social’ iristitution and any change there- 
in cannot but fly in the ‘facé of some 
harsh facts relating to the social situa- 
tion in the country. Neither the’ provi- 
sions of the Child Marriage Restraint 
Act nor those of the Hindu Marriage Act 
havé'made much ‘impact outside the sphere 
of ‘‘educated’ classes. There are some 
facts which'are revealing. ‘ Last year, it 
is reported that there was a mass marri- 
age ceremony of 10,000 babies in Mar- 
war. Again the Defence Ministry seems 
to have been shocked earlier to find that 
some of the widows of persons killed in 
the Bangla Desh war in' 1971-72 ‘were 
below 15 years. Among’ economically 
backward classes, the age of marriage is a 
matter of off- ioading of girls as a lia- 
bility at the earliest opportunity. There 
are in some communities inward-looking 
marital norms compelling early marriages 
in the scramble for the limited number of 
eligible boys of the concerned sect or 
clan. The age limits set by the Hindu 
Marriage Act do not touch the Scheduled 
castes and Scheduled tribes. Where 
female literacy ‘is low, child marriages 
are rampant as in Uttar Pradesh, Bihar 
and Rajasthan. A Bill has been in- 
troduced’ in ‘Parliament to raise the 
age of marriage for girls ‘to 16 and 
that of boys to 21 from 15 and 18 rds- 
pectively. It is hoped that the raising 
of the age of girls to’16 will conduce to’ 
slow down births. ‘Offences under 
the Act would be cognisable and this 
may operate as an effective deterrent. 


There are some other aspects of marriage 
laws calling for serious thinking and early 
attention. ‘It is familiar knowledge that 
the économic conditions particuarly of 





7. The New Jurisprudence by P.B.Mukharji, 
p- 62. ' ; 


6 THE MADRAS LAW JOURNAL 


the middle classes have changed in such 
considerable measure as to call for fresh 
adjustments. <A’ steadily increasing 
number of women are getting educated 
and in many cases it is found that unless 
both the spouses are employed they can- 
not run their household decently. This 
has given rise to new problems like matri- 
monial home, sharing of expenses, sepa- 
rate savings of spouses, rights and obli- 
gations of spouses vis a vis their children 
and so on. In England many of these 
problems have been tackled by relatively 
recent legislation like the Family Provi- 
sions Act, 1966; the Family Reform Act, 
1969: the Administration of Justice Act, 
1967: and the Matrimonial Proceedings 
and Property Act, 1970. Field studies 
on these matters will be helpful for sug- 
gesting measures for readjustment of 
domestic life and the directions in which 
it will be needed. 


The Police Comnussion.—The appoint- 
ment of a six-member Police Commis- 
sion with Sri Dharma Vira as President 
and Sri N. Krishnaswami Reddi, for- 
merly Judge, Madras High Court, as one 
of the members with wide terms of re- 
ference the main thrust of which is to 
evolve measures to improve the functional 
efficiency of the police administration is 
to be welcomed. A look at the gaps and 
shortcomings in administrative control, 
legal accountability and the social role of 
the police at various levels is long over- 
due. THe days are gone when the police 
could be looked upon more as myrmidons 
of law and order ready to wield the lathi, 
more as an instrument of suppression than 
as a helper and friend of the people in 
distress. The identification of the police 
with the executive rather than as a law- 
enforcing agency answerable only to the 
Courts stems from the out-dated Police 
Act of 1861. There has been so far no 
comprehensive review at the national 
level of the police system despite the radi- 
cal changes in the political, social and 
economic situation in the country. The 
separation of the judiciary fram the exe- 
cutive had not freed the police from 
magisterial control in all matters relating 
to law and order enforcement. Not 
statutes alone but to a large extent exe- 
cutive directions have heen guiding the 
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actions of the police in launching prose- 
cutions or initiating punitive actions. 
The enquiries now going on before the 
several Commissions of enquiry in regard- 
to actions taken during the emergency 
period have brought to light the objec- 
tionable manner in which the police had 
been used. The legacies of the past 
which have tended to demoralise the 
police, corrode its sense of values and 
make it lose the confidence of the public 
cannot be shed unless the political par- 
ties agree on comprehensive legislation 
for abolishing the practice of executtve 
direction in matters of law enforcement. 
At present it is as if there is an all round 
presumption of distrust of police. It 
will improve the position very much if 
the Constitution made it mandatory for 
all the branches of the police to be guided 
by statutory provisions in the exercise of 
their jurisdiction. To project the police 
as a guardian of peace and rescuers of 
people in times of need, to ensure a com- 
plete reorientation of police outlook and 
approach, to shield the police from poli- 
tical and executive interference in the 
discharge of its functions would be a dith- 
cult job that requires an imaginative over- 
haul of the training imparted to its mem- 
bers. The presence of persons who have 
specialised in social psychology and socio- 
logy on the Commission would have 
helped it to make really meaningful re- 
commendations. r 


International scene: The SEATO.—A 
notable event of some international signi- 
ficance was the quiet death of the South- 
East Asian Treaty Organisation , 
(SEATO)-on 30th June. The SEATO 
was born in 1954 and was one of three 
multi-national organisations for collective 
defence formed during the East-West 
cold war. Its main aim was the contain- * 
ment of communism in South-East Asia. 
Its founding father was Mr. John Foster 
Dulless, the then U.S. Secretary of 
State. It members were the United 
States, the United Kingdom, France, 
Australia, New Zealand, Philippines, 
Thailand and Pakistan. Bangkok was 
its headquarters. An odd feature of. 
the SEATO was that it designated the 
territory of non-members like Laos, Cam- 
badia and South Vietnam as areas for 
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defence against communist aggression. 
France opted out of its military commit- 
ments in 1967 and withdrew financial 
support in 1974. Pakistan withdrew 
from the Organisation even earlier in 
1973 when it failed to get its support in 
its conflicts with India. The other two 
Asian members, Thailand and Philippines 
suggested the winding up of the SEATO 
in view of the new power balance in 
South-East Asia in the wake of the emer- 
gence of a united Vietnam and Cambo- 
dia’s becoming a communist State. The 
SEATO was accordingly wound up with 
nong to shed a tear over its passing 
away. John Foster Dulles could hardly 
have visualised his military - creation 
folding up without firing even a single 
shot in battle as the entire region of the 
former Indo-China fell into the hands of 
the communists. 


Withdrawal of U.S. from I.L.0.— 
The withdrawal of the United States from 
- the International Labour Organisation is 
another notable international event- The 
International Labour Organisation was 
originally created under Part XIII of the 
Treaty of Versailles in 1919. By con- 
stitutional amendments in 1945 and 1946 
it became a “specialised agency” brought 
into relationship with the United Nations 
by a special relationship agreement. Its 
main olfect was that economic competi- 
tions between States or other similar con- 
ditions should not militate against the 
realisation of minimum as well as uniform 
standards of labour throughout the world. 
An outstanding feature of the Organisa- 
tion is its tripartite character as it is re- 
presentative in its bodies of Government, 
-employees and employers marking a de- 
parture from the general trend of inter- 
nationl practice that States alone should 

e represented in international institu- 
tions. The United States is a country 
with employment of labour on the grand 
scale. It is also making substantial con- 
tribution to the finances of the Organisa- 
tion. Presumably because of a feeling that 
politics has intruded into the Organtsa- 
tion and that the U.S. is not able to have 
its influence felt in a manner commensu- 
rate with the importance of the country 
and the financial contribution it was 
giving, it has chosen to withdraw from 
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that body. It is a pity that this should 
happen at a time when more and more of 
international co-operation would be wel- 
come in the cause of world peace and 
ae 


1977 New y ork rates on the Law 
of the Sea.—The Conference of 157 
nations of“ the world under’ United 
Nations auspices which met at an eight- 
week session “in New York last year 
could not reach agreement over a single 
text for negotiating on the problems of 
international stewardship of the ocean 
floor beyond the limits of national juris- 
diction so that the riches of the sea could 
be shared equitably by all the countries. 
The conference decided to meet again this 
year. © Accordingly amidst‘ hopes’ of' a 
break-through at least this year, the 157 
Nations Conference began an eight-week 
session at New York on 24th May, 
1977. The discussions turned on the role 
of the international seabed authority to 
be set up and how the treasures of the sea 
are to be exploited by the mining arm of 
the authority. The United States urged 
that private companies should be allowed 
to have a key ‘role in mining. Ideologi- 
cal differences as well as the self-interest 
of .the participating nations have again 
precluded any’ final acceptable under- 
standing. The Conference concluded on 
15th July, and will re-convene in Geneva 
in March, 1978. For the precise results 
one has to see “the composite negotiat- 
ing text” which would “show in foetus 
form the future child”. The composite 
agreement is only for the hard negotia- 
tions ahead and is not a negotiated ac- 
cord. The earlier rounds of talks had 
only generated ‘single negotiating texts’ 
reflecting the patterns of contention on 
subjects, such as the limits of the territo- 
rial seas; the demarcation of the conti- 
nental shelfs: the spread and status of 
the economic zones beyond the territorial 
waters; the set-up of an international sea- 
bed authority ; a forum for settling dis- 
putes on the distribution of the common 
heritage of the high seas’; and the rights 
of navigation over and scientific research 
in the waters of the coastal States, etc. 


The composite negotiating text is how- 
ever a step-forward in the sense that it 
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is a piecing . together of all points of 
friction for final parleys, whereas all that 
the chief U.S. negotiator, Mr. Elliot 
Richardson, would say was, “I don’t 
think I could very well say that the posi- 
tions have softened, in the sense that 
in principle each side is holding for its 
basic approach, but there has been con- 
vergemce”’, particularly on the matter of 
deep-seabed mining. He was obviously 
referring to the fact that the’ developing 
countries, which had originally insisted 
that an international authority should 
have charge of all exploitation of the 
sea’s riches for fear that the advanced 
countries (exclusively in possession of 
the financial and technical resources re- 
quired to do the job) would run awayi 
with the whole cake, have now accepted 
that there is a place for both private and 
international enterprises to mine the sea’s 
resources, and that scope has to be given 
to those who have the financial and 
technological capacity to conduct exploi- 
tation. India has suggested that ‘the pro- 
posed international agency and the multi- 
nationals be both. permitted to.do the ex- 
ploration for a trial period of 20 years 
after, which the situation could’ be 
reviewed: 


Apart -froin one system Of. exploration 
should prevail, the.key issues still to. be 
‘2 bos ‘ 7 i g 
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negotiated are the legal status of the 200- 
mile economic zone, conduct of marine 
scientific research in that zone and the 
machinery , for settlement of disputes | be-, 
tween States. The maritime States want 
it specifically laid down in the treaty that 
the coastal States would have sovereign 
rights only over the economic resources 
of the 200-mile zone which would in all 
other respects have the character of high 
seas, and be open to maritime and naval 
uses by all countries. The advanced 
countries also want ‘freedom, to conduct 
scientific research in a coastal State’ S 
economic zone. “There are then” the 
land-locked States which do not want to 


-be left out in the cold. The Law of the 


Sea Conference is scheduled to meet again 
next year in Geneva and will have for 
a working paper ‘the “composite nego- 
tiating text”—the fourth of-the series— 
drafted in New York. The outstand- 
ing legal issues are,so bound up with 
national sovereign. rights and economic 
interests it would be a pleasant surprise 
if agreement on a, teary emerges from 
Geneva’. 
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NEW JUDGES FOR THE-HIGH 
COURT. ` COI Dri T 


r 
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It is gratifying that - at? long’ last’ ‘the’ 
Central Government has started filling’ 
up the: vacancies in thé posts of ‘Judges 
in the different High: Courts - in the: 
country which'had' fallen vacant’and-fé+ 
mained unfilled for quite sometime and 
in quite a large number. A°few days 
ago it was announced that seven Judges 
were appointed to the Allahabad High 
Court and six to the Karnataka High 
Court. Appointments have been made 
to certain other High Courts as well. 
The appointment of four Judges—Mr. S. 
Padmanabhan, Mr. M. A. Sathar Sayeed, 
Mr. T. S. Sathiadev and Mr. Nainar 
Sundaram—has come not a day too soon. 
It had been often pointed out that it was 
incongruous for Government to harp up- 
on delay in the disposal of cases and 
backlog of cases in the High Courts when 
one of the contributory factors had been 
the Government’s keeping a fairly large 
number of Judges’ posts vacant whatever 
might be the reason therefor. 


We offer a cordial welcome to the new 
Judges. Appointment as a Judge, 
though it may appear as an achievement, 
really puts a man on his trial inasmuch 
as justea tree is known by its fruits a 
Judge is inevitably judged by the quality 
of his judicial work, by his deportment 
and demeanour on the Bench. ‘The 
credentials of the new Judges are full 
of promise as seen from the relevant 
details relating to them given hereunder. 


“All of, them will be having a fairly long 


tenure on the Bench, long enough to 
leave a mark. The time for assessment 
of their work will be when they retire. 
eIn the meanwhile it is to be fervently 
hoped that in the discharge of the duties 
of their exalted office they will bring to 
bear the qualities of receptivity, under- 
standing, patience, independence and 
above all the human touch, maintaining 
the dignity of the Bench and the high 
traditions of their office. 


Mr. S. Padmanabhan, comes from a 
distinguished ‘family of judges and law- 
yers. After obtaining his honours 
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dégree froni thé Loyola’ College; Madras; 
he took his law degree from the Trivan- 
drum Law: College....He:set up practice! 
in :‘Travancore'in 1947; .. A'fter there” 
organisation .of- States, -he ‘started prac-: 
tice. in Madras: He also. enrolled bim- 
self as an advocate of the Supreme Court: 
in 1956, and made his mark‘ both on thë 
appellate and original sides. Heis the: 
son of the late Mr..K. Sankarasubbaier,: 
Judge of the, Travantore High: Court:and:. 
the brother of Mr. T. S. Krishnamoorthi 
Iyer, formerly a Judge of the Kerala 
High Court and currently a Senior Coun- 
sel of the Supreme Court. 


Mr. M. A. Sathar Sayeed, had a 
brilliant academic, career, took his law 
degree in 1952 and worked in the offices 
of Mr. C. A. Vaidyalingam, Mr. K. 
Ramachandra Rao and Mr. T. Venka- 
tadri, all the three becoming Judges. 
He enrolled himself as an advocate of the 
Madras High Court in 1954 and worked 
in close association with Mr. Justice M. 
M. Ismail and Mr. Justice P. R. 
Gokulakrishnan, before their elevation to 
the Bench. He was legal adviser to the 
Tamil Nadu Wakf Board, National Small 
Industries Corporation Limited and the 
Muslim Educational Association of 
Southern India. He was recently ap- 
pointed Special Counsel by the State Gov- 
ernment to conduct the appeal, on behalf 
of the Thanjavur Co-operative Market- 
ing Federation Limited, Tiruvarur be- 
fore the Tribunal against the orders of 
the Jomt Registrar of Co-operative So- 
cteties (Surcharge). He is a cousin of 
Mr. Basheer Ahmed Sayeed, a former 
Judge of the High Court. 


Mr. T. Sathiadev had been at the Bar 
for about 25 years and till his elevation 
Government Pleader. He had his educa- 
tion in the Presidency College, Madras. 
After securing his law degree from the 
Madras Law College, he worked as Legal 
Adviser to the Tamil Nadu Electricity 
Board and the Indian Overseas Bank. 
He had appeared in major arbitration 
disputes on behalf of the Indian Oil Cor- 
poration and the Government of India. 
He was appointed Assistant Government 
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Pleader in 1968 and Government Plea- 
der in 1976. 


Mr. Nainar Sundaram, who hails from 
Tirunelveli, is the son of a former District 
and Sessions Judge, the late Mr. Herbert 
Sundaram. After obtaining his com- 
merce degree from the Loyola College, 
Madras, he took his law degree and en- 
rolled himself as an advocate of the Mad- 
ras High Court in 1955. He had his 
apprenticeship under Mr. Justice T. 
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Ramaprasada Rao. He practised for 
some time in Coimbatore before goming 
to Madras and worked as assistant to the 
Special Public Prosecutor, Mr. N. 
Krishnaswami Reddi, before the latter 
was elevated to the Bench. He is known 
to be interested in Vedanta and takes 
keen interest in all cultural matters. 


(Sree 


1) 


A. CRITICAL NOTE ON ‘RENGA 
IYENGAR v.SIVASA MIPANDARAM” ` 2 
(1977) 2 MLJ.. 265: 90 L.W. 559.. 

By ; i i : : 


S. GOVINDARAJAN; B.SC., B.L., S 
Government Pleader, Chidambaram. 


THE MADRAS 


The facts of the case are simple. “The 
property- belonged to “R. Under a 
document dated 17th August,- 1957, “S”? 
was given the right to collect the cOconut 
usufructs for a period.of one year, Every 
year upto 1967 “S?” executed similar’ 
documents and there was no document 
subsequent thereto, “R” filed a-suit - 
in 1968 for permanert injunction or in 
the alternative for possession, “5” con- 
tended thatthe transaction was a lease of 
agricultural land, ‘that he was- entitled- 
to the benefits of the Gultivating Tenants 
Protection Act and tFat the suit was bad 
for -want of proper notice to quit,  —s_t 


Both the lower. and lower appellatef 
Gourts held that there wasa lease ot 
both the land and the trees and tha 
there was no proper notice to quit, “Rs 
therefore, preferred a Second Appeal 
to the High Gourt, 


Justice V. Ramaswami found that “S” 
was Only a licensee and the transaction 
was not a lease. However his Lorde 
ship held that ««S” is a lessee of the co- 
.conut usufruct for an indefinite period 
and so the transaction will amount to an 
agricultural lease of an interest in im- 
movable property, in which case, the 
lease had to be terminated by a notice to 
quit as cOrtemplated under section ra6 Of 
the Transfer of Property Act or grounds 
of equity, justice and good cCngcience, 


It is respectfully submitted that the deci- 
sion requires reconsideration, 


In fact the later part of the judgment 
seems tO run counter to the finding given 
in the earlier part and is contrary to the 


- Even ‘on on his s Tordhip 
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decisions of the Suprewe Gouet and.cur 
High Gourt. 


seems to 
have overlooked the significant fact 
that the lease is not-for an indefinite 
period but for a Ang period of one 


f year, na ae 


As early as 1953, the Supreme Gourt has 
held in Firm G.J., Patel v. State: of. 
Madhya Pradesh}, that the right to ccllect 
timber, teak and tendy leaves is only a 
license and not a lease. . This decision 
has been followed in severa! decisions of 
the Supreme Gourt and our High Gourt 
Ananda Bekera vw. State of Orissa®, Associated 
Hotels (f India v. R.N. Kapoor? M.N. Glub- 
wala v. Fida Hussain Sakeba B.M. Lall v; 

Dunlop Rubber Company’, Panchapagesan Ve 
Swaminathan®, A. Govindasamy V anr iar v. 
S, Mahalakshmi Ammal and others’, Arumugha 
Vellian v. Angamutku Nattar8 and Givinda- 
raja Mudaliar v. Eltiamman Temple, In 
Commissioner of Income-tax v. Benny Kumar 
Subas Ray!°, the Supreme Gourt‘has held 
that the terms ** agriculture” would 
consist Of basic Operations like sowing, 
planting requiring expenditure of human 
skill and labour On the land itself ard 
subsequent Operations such as protec- 
tion of crops, pruning, cutting harvest 





1. 1953S.C.J. 96: 1953 S.C.R. 476: A.LR. 
1953 S.C. 198. 

2, (1956) 1 M.L.J. (S.C.) 69: 1956 S.G,J° 
96 : (1955) 2 S.C.R. 919: A.LR. 1956 S.C. 17° 

3. 1960 S.C.J. 453: (1960) 1 S.C.R. 368 : 
A.LR. 1959 $.C. 1262. . 

4. (1964) 2 S.C.J.448 : (1964) 6 S.G.R. 642: 
A.I.R. 1965 S.C. 610. 

5. (1968) 1 S.C.J. 644 : (1968) 1 S.C.R. 23 
A.LR. 1968 S.C. 175. 

6, (1971) 2M.L.J. 169. 

7. (1963) 2M.L.J. 137. 

8. (1965) 1 M.L.J. 170. 

9, (1972) 2M.L.J. 357 : 85 L.W.793: ALR. 
1973 Mad. 176. 


10, 1957 S.C.I. 740:19572 M.LJ. (S.C.} 
145: 1958 S.C.R, 101: (1957) An.W.R. 
($.C.) 145: ALR. 1957 S.C. 768, 
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etd. and? ‘that it order to- ‘constitute: cagri- 
culture ° both operations must do-exist. 

e This decision: has. also been follcwed by 
Our, High Qurt, an the various decisions 
referred to above, - [herte is also the latest 
decision ofthe Supreme Qourt reported in 
Board of Revenue v.4A.M.Ansari1}, in which 
the Supreme Curt has held that a 
license does not create an isiterest’ in the 
property to which=..it--relatés while a 
leasé does and an agreement relating to 
a*right to collect the usufruct is only: a 
license ‘and not a ‘lease, 


Applying these principles laid down by 
these ‘decisions we find that (1) * agricul- 
türe > ' misí consist, of both ` basic ahd sub; ` 
séquent operation (2). ‘a mere right” to ` 
collect ` thè iisufruct will not emunt, to 
ceapriçultu é” and will not amount to 
any transfér of interest in immovable 
property and no interesti in ‘Tad i is created . 


With regard: to the case" under: Tev jew it 
will be found that. the agreement, -crea~, 


ted: only a right to collect the usufruct 


11. (1976) 3: Siac. 512 ; 38, S.T.C.: 1577: 
(1976) 3 S.C.R. 661: A.I.R. 1976 S.C. 1813. 
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tor’ a period. cfi oné year’ There was there” 
fore no “agricultutal leave” sno iaterest”in 

immvable ‘progerty is transferred ard ; 
there was 20 interest in immcvable pro-3 
perty created, 


` 
t - + Ea 4 


Under the- Trapsfer < of Pro, erty Act, ' 
lease, is a transferof intetestin seers 
property. ° Hi, Lordship has . c¢rrectly 
found that tFere is no trrnsfer of interest 
in imm?vable p rcperty and the ’ grant 
is only a licenre. It may be that the 
provisions of ‘the’ Transfer cf P..  operty. 
Act, with regard to the issue of notice’ 
tO quit canbe applied òn grourids of 
justice, equity and gocd conscience to 
agricultural leases. a 


But here, itisa case ofonly licence and not; 


- a lease whether agricultural or ctherwise , 


' So there is absolutely no necessity to 
issue a notice to quit. 


- & 


For the foregoing reasons thé decision 
requires recCnsideration, , i 


` 
Ba [seas 
- s- 


eh 
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POWERS OF THE COMMISSIONER 


OF CORPORATION OF MADRAS. oe 


By ee 

R: THILA i VILLALAN, M. A. B, Le 

Tn’ the first part of the Article two different 
definite ` findings weré given: 


1. The Gommissioner of thè Corpora- 


tion of Madras has no power to take disci-- 


plinary action against Class III and Glass 
IV employees of the Corporation without 
Bye-laws made by the Gouncil under 
section 86 (1), sub-clause (2) of the 
Madras City Mu aicipal Corporation Act, 
1919, This was by Justice. K.N.Mudaliyar 
in P.G. Arunachalam v. Corporation’ ` of 
Madras by its Commissioner}, a 


41:*« The Commissioner of the Corporation 
‘Of Madras has power to take disciplinary 
action against the Class II].and Glass IV 
employees of the Gorporation who were 
in service of the Gorporation prior to the 
Tamil Nadu Amending Act LV}, of 1961 

which cameinto forceon 14th April, 1962”, 
This view was given by Justice M.M. 

Ismail'in M. Parthasarathy v. Corporiitian of ‘ 
Madras? and P.D. Balasubramaniam v: The 
Corporation of Madras represented by its 
Com missioner®, . In order-to set right the 
degal position in this regard, the- matter 
‘was taker for review in the Corporation : of 
Madras by its Commissioner v. P.G.. Aruna- 
kalam' stating that-the petitioner, due to 
*inadvertance, was not , able to produce 
the unreported Division Bench decision of 
L. Sivanarayana Das v., Corporation of 


` Madras . represented by its Commissioner and — 


` another® , by Veeraswamy, CJ., and Gokula- 
krishnan, J. . whick would xake the’ peti. 


or „ 


* 'The first part of this Article was published at 
‘page, 9Journal part of (1975) l M. LJ. 
1. (1974) 1M.L.J. 364. =- _ 

2. W.P.No. 3290 of 1971. 
3. (1974) 2 M.LJ. 394. 
‘4. (1974) 2° M.LJ: 
as A.I.R. 1974 Mad. 288 . 

, W.A. No...188. of 1967. 


be 


ae 87L w. 454 


ad 
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tion t0.stand dismissed. But the petition 
. was dispOsed of by stating, < Admittedly, 
“the. judgment of the . Division Bench e 
( Veeraswamy, CJ. ,andGokulakrishnan Jes) 
in L. Stoanarayana- Das v. Corporation of 
Madras by . its Commissioner and ‘another® 
has.not been brought to my notice: The 
petitioner pleaded «inadvertance’ for his 
not producing the judgment of the Divi- 
sion Bench. I am afraid, under Order 46, 
‘rule 1, ‘Inadvertance’.is not a ground. Tke 
judgment of the Division Bench was deli- 
- vered asearlyas 15th July, . 1969, and itis 
significant to notice-that the petitioner 
was the first respondent in that case.The 
Tespondent i in W.P. No. 230 of 1971 ,(the 
review petitioner) was possessed of the 
knowledge of the existence of the judgment 
of the Division Bench since: 1969. The 
plea of “‘inadvertance’’ isnot a ground 


within the meaning of Order 47,. rule 1 


fOr Joviewmg. the i of this . Gourt. 


Now, the actual potion is made da by 
P.S. Kailasam,, CJ., and V. Balasubrah- 
man yar-in the Writ appeal, the Commis- 
sioner of. Coporation of Madras v. P.G, 
Arunachalam’, The . Commissioner of 
: Corporation of Mad ras has powers to 
‘take disciplinary action against Class TIT 
and. Glass -TV employees if they entered 


. service ‘before. the Amending Act LVJ 
Of 196r came into force and, he has no 


powers against... them if they ertered 


„service after the said Act, =: - 


Tn the Writ áp peal P.S. Rails, CJ. 
said the following ; r. es 
‘The question -that arose for considèration 
was whether the Commissioner had power 
to impose the punishment Of stoppage’ of 
increment, The contention ‘is that though 
section -96 of ‘the Madras ‘City Muni- 
cipal Gorporation Act, 1919 (before its 
“amendment by Act LVI of 1961)provided _ 
— 
a "W.A. No, 188 of 1967; ’ ; 
~ (1977) 2-M.LJ. 274. 
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that the Commissioner could impose the rot less favourable to him than thcse to 
penalty of witholding the increments of which he was entitled immediately before 
promotion including the stoppage Of the said date. This provision makes it 
efficiency bar,.the amended- act did not clear that an employee shall be subject to” 
provide for any such punishment. -Sec- the terms and conditicrs of the cffice 
tion 36 ofthe LVI of 1961 corresponds to which we e in ferce before the rew Act 
section 96 of the old Act.It providesthatin was passed till bye-laws are framed urder 
the case ofemployeesin Glass [II,to which the new Act, The respondent was 
the respondent belongs, the punishrrent admittedl# recruited to the Gorpo1atior 
which is provided for -by the bye-laws . sivice long befcre the rew Act came into 
made by the Council under section 349 force and the cld provisions are applica- 


- could be imposed. It is common ground ble to him. As the old Act is applicable 


“to”. the provisions of the principal ‘Act, 


-provides that every person included in the 


è 


‘powers: under Section 102 read with 


that no bye-laws havè‘been framed by regarding service conditions, the punish- 
the. Council. Therefore, the contention mert imposed on the respondent is in 
is that the Gomrrissioner had no power to “accordance with law. i 
impose the punishment which he did, 
under the amended Act, To this conten- 
tion the answer Of Mr. S. Palaniswarry,the 
learned ‘counsel for Corporation is that 
the amended Act provides for transiticnal 


.2..Tbis wasthe view ofa Bench. of this 
Court in W.A. No, 188-0f 1967 (dated 
15th July, 1969.The Bench observed that 

‘section 102 provided the power for making 
transitory provisions end that Schedule II 


Schedule II of the Act.- Seczion 102 of to Madras Act LVI of 61 by rule 5 
Act LVI of 1961 provides that the new clearly covered the gap brought about 
Aceshould be Tea? eulicceco, Gebele. PY ets oe ren rete 
II and po verto remove dificulte The: € tre Commissioner all the disciplirary 
provision states thatin first giving effect powers which Fe had immediately before 

the enactment and cOming into force of 
they shall be read subject to theRules in Act LVI Of 1961, In that case the em- 


Schedule II. jasa ; ployee belonged to Class IJI ard was ap- 
edule Rule -5 -of Schedule ‘II pointed to the Corporation servfce prior 


to the new Act. It was held that the 
employee would continue to hold the 
office by the same tenure at the same re- 
-muneration and upon the sare terms: 
and conditions and with the seme rights. 


tion immediately before the said date shall bakaa De ay). epee te 
cn and en dhatdae fold home. oO ~ 

the Corporation by the same tenure at ~....Learned counsel for. the respondent 
the same remuneration and upon the brought to our notice arecent decision’ 
same terms and conditions and with the ofa bench of this Govrt.in W.A. No, 143 
same fights and privileges as to. pen-~ of 1974 where it has been held that tke 
sion and gratuity and other matters as provisions of section 102, Schedule II are 
he would have held-the same on the date not applicable. In that case the em- 


Gorporation - establishment immediately 
before the date of the cOmmencement Of 
the new-Act and-who was er ployed by 
the Corporation wholly or mainly in 
connection with the affaiis of the Gorpora- 


aforesaid -if the new Act had not been ployee was recruited after the amended 


passed and shall continueto do so unless Act came into force, Therefore tat 
and untilhi, rem uneration, term; ardcon. decision has no application to the facts 
ditionsof service, aad his rigttsard ptivi- of this case.... The Writ Appeal men- 
legesare 0 altered as to be on the whole tioned in the above judgment was against 
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the decision of Justice K.N. Mudaliyar 
in Kuppusamy v. Corporation of Madras,’-by 
Weeraswami, GJ. and S. Natarajan, J.). 
Even after all these judicial pronounce- 
ments, the Gorporation of Madras has 
not taken steps to ‘frame bye-laws under 


~ 


8. (1976) 1 M.L.J. 280. 





section 86 sub-clause (2) of the Madras 
City Municipal Corporation Act, 1919. 
The lacuna created by the lethargy of the 
Corporation is still there. wi 
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ANOMALY IN THE TAMIL NADU. 
INDEBTED, AGRICULTURISTS; 
(TEMPORARY | comme 
(XV OF 1976)... Lo 3S 


By 
T. S. SUBRAMANYA IYER, Advocate. 
Tiruchy. 


The Tamil Nadu Indebted Agriculturists 
(Temporary Relief) Act (XV of 1976), 
which came into force on 15th January, 
1976 and enured till 15th January, 1977 
and extended by Act JII of 1977, Tamil 
Nadu, suffers from a lacuna and an ano- 
maly, in that, in the definition of-the term 


a” 


“debt” it has not included a decree debt, : 


unlike in Act XVI of 1976. In actual 
practice and in the working of the Act 
this kind of variation in the Agriculturists 
Temporary Relief Act as against the 
Tamil Nadu Indebted Persons Temporary 
Relief Act XVI of 1976 has resulted in 
a good deal of hardship to an appreciable 
size of really deserving agriculturists, who 
require relief. - For, you cannot have a 


stay of execution of decree debts for an 


agriculturist, howsoever miserably he may 
be placed financially. Even the original 


THE M AERAR TON, , JORNAL 


“cluded a decree debt. 
ACT , 


(1978, 


Agritultirist Debt Relief:Act has not ex- 
This difference in’ 
the-definition’of the term “debt”. lms been: 
pointed out by Justice Ramaprasada - Rao, 
in (1977) 2,M.L.J. 466., He has ob- 
served ‘that’ the legislators have presum- 
ably intended to deprive the relief.in the 
case of agriculturists in regard to decree 


_ debts. 


This diccion against agriculturists- 
is not equitable. The anomaly is appa- 
rent when it ig seen that a debt so long: 
as it does not enter into the portals of the: 
Court, cannot be enforced, against an 
agriculturist debtor and he gets the relief. 
But no sooner than a wily creditor files 
a case and his debt crystallises into a de- 
cree the relief for the debtor vanishes. 
Agriculturist—debtors in Thanjavur and 
Tiruchy districts have been particularly 
hard hit, now especially by the fury and 
the ravages of the cyclone and it is not 
proper and fair that decree debts should 
be crushing them. The definition of the . 
term ‘debt’, I believe; requires to be placed: 
on: a par with that į in Act XVE of 1976. 
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I, Tae INDUSTRIAL Disputes AOT, 1947 
by Q.Q. Anajwaia, Sixth Edition, 1977, 
(Publishers: G.: Jamnadas; .& Go., 
Marg, 


5 ot 
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Labour and industrial relaticr.s fcım-a 
subject of constant concert, ‘Tle Ir dus- 
trial Disputes Act was intended to achieve 
harmonious relations between labcur and 
capital and to -provide a. machinery, fcr 
settlement ofdisputes-by.adjudicaticn and 
e How’ far the - objectives 


arbitration. 


A 


` have been realised remains amcct quès- 
tion. ‘Since 1947, the Industrial Dis- 


4? 
e 
II: ‘THe SUPREME Court. LABOUR DIGEST 
1950-1976, by S.K; . . Agrawal,+:'1977. 
(Publishers :. Law. Bock Gcmpany, P.B. 
.No. 4, Allahabad-1), .:Price Rs. 70.: <° 
Lahbouř and employment are, fcuñd: iti 
‘every walk of life. ° Givilservicés, Viver- 
‘sity services, “Banking”. services (mines, 
_factcries, industrial éstabliskime nts, st ip- 
ping ¢tc. are all concerned with, labour 
“and” managément_problems.. “An: entire 
labour’ jurisprucence has grown Cut of 
‘the’ décisicns Cf tke Suprémé Ccurt'o, 
India during the last 25 years and more, 
“G.M. *KotFari in ‘his’ bccK cn’ Labcur- 
Demaiids and’ théir Adjudicaticn, Vol.1 
Observes (Preface, p.xvi) that “‘the dian 
.dpdiciary. has .yielced to.the country a 
‘very rich and vast crcp cf prececents of 


‘labcur’ demands..'s... frèm ~alm¢st a 
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putes: Actjhas -undergone a number | of barren ard fallcw fiela-cf ‘labcur juris- 


amendments. A major amendment 
Was . made - by Aat XXXI.. of 1976. 
-inserting a new Chapter_V-B ccntau irg 
special provisions relating , to Jlay-c ff, 
retrenchment, and closure in_: certain 
establistments; ;The, present , Central 
Government has proposed to re-Orientate 
and, overhaul the provisions Of the, exist- 
ing Act... £3 


~ soa = - ' aat 
bad a 


~ 
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The book under notice provides a section- 
wise commentary Of the Industrial Dis- 
putes Act.The text of the Act embodying 
tke amendments made in Maharashtra 
of which the amendment of 1976 amends 
sections 7 and 7-A of the, parent - Act 
providing for non-judicial perscns being 


_ appointed as presiding officers of Labour 


nishede -The 


Courts and Industrial ` ‘Tribunals is fur- 
i Central and Bombay 
State Rules and Notificaticns àre also 
given as well as the latest case law. Ques- 
tions like what is an ‘industry’ [Section 2 
(j)] and what is an ‘industrial dispute’ 
[Section 2 (k)] whichvhave given rise to a 
mass Of.case law have been’ carefully 
examined,: In that context, the decision 
in Workmen Madras Fping Qlub x; Presiding 
Offtcer, (1977) 1 M.L.J. 90 could . have 
been taken note of, The provisicns of 
the Act have been explained inj a simple, 
accurate and helpful manrer, We come 
mend the-book to lawyers.and to all con- 
cerned with or interested: in. labour: pro» 
blems. bo. 
o J= 


t aj“ Sy tn Paes 


prudence’? ard has ‘Handed `dcwn ` to 
‘the world community a jurisprudence., 
-which. bas redeemed the. lest, faith of 
. industrial messesin law ard justice’ Such 
_beirg the nature.cftle ccntributicn mace 
by the,decisicrs cCvering every aspecto 
_labour law, both statutcry ard ccmmcn 
law, and_prodigicus beirg the cutput of 
-such decisicns, a separate and specialised 
-digest of the Supreme, Court. decisicns 
„bearing on and elucidatirg labcur dis- 
-putes and employer and employee, rela- 
tionship will serve as 4 time- saving 
device and ready-reckOner particularly to 
lawyers and others specialising in matters 
of labour. - a See 


~~ 
a 


In tke Preface to the Digest, tle. author 
has mentiored nire features as Outstand 
ing and characteristic cfhis work, Among 
them are : (1) The totality.cf the law 
reports -published in India has been 
exhausted in the preparaticncf the Digest 
and the totality of the reported ard un« 
reported cases publisFed has been covered 

(2) Tke-headnotes are framed with lane 
guage extracted frcm the judgments on a 
scale sO extensive and self-contained as 
to make them quotable, in, Courts, It 
would have- been, helpful if tte author 
had. appended a list of-the law reports - 
and journals used by him; ` Opinichs 
may also differ as to the desirability- o 
using digest headrotes for citaticn, Be 
-tFat as it thay, the work is certainly com- 
prehensive, > TFE topics covered by: the 
‘Digest aré neatly set Out in alphabetical 


j 
` 
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order and: the headnotes have been given 
lucidly..-It is. easy to agree with the 
author that.the Supreme Court.“‘with its 
“comparatively: much smaller span ‘of 
existence has decided a much larger 
vOlume of legal problems ‘tran the Privy 
Gouncil ‘did during its, whole tenure as 
our a Court ‘of’ justice”. The 
author has therefore done well in bring- 
ing out this Digest relating to cne branch 
of such legal problems- decided by the 
Supreme’ Court; a digest which is both 
éfficient and dependable. It should serve 
well lawyers’ and others interested in 
pa jurisprudence and labour prob- 
mie 2 ee 
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ZII: WORKING GAPITAL MANAGEMENT -by 


Anti B. Roy Ühowdkurj, 1978. (Publiskers: 
Rs.40: (5: S.. 7 | 


Ttis trite saying that capitalis the ‘source 
ofincome and income is the fruit- of'capi- 
tal. Broadly speaking the working capi- 
tal of-a business‘represents the finance 
required to run its day to day working 
or Operation: of its activities, In effect, 
it'signifies the -availability at.all times cf 
cnougk funds to meet.the current obliga- 


tiOnasand when tkey haveto be met. Gor- . 


porate business can become fruitfrl and 
prosperous only if there is-enough cash 
generation-to be ploughed back ir to: the 
business for its survival as well as for its 
phased growth. ‘The terms of reference 


to tke study group constituted by + the . 


Reserve Bank in July, 1974 for providing 
guidélines for followup of bank credit 
reveals the importance of sound working 
capital management, In fact ‘the - sol- 
vency Ofa business and its reprtati¢n in 
that behalf turns in a large measure on 
tke quantum ofits working -capital. At 
the same time it is apparent that profita- 
bility is a main objective .cf all business. 
Thus liquidity -and profitability ‘are 
juxtaposed. lt becomes therefore --a 
headache for the maragement ‘to decide 
whether.profit should be increased-with 
possible adverse’-repercvssions on the 
liquidity position- of a business . or to 
strike a-just -balance between the twò 
factors. S 


The book under notice endeavours to re- 
view analystically the financial prc blem 
çoncerned with workirg capital manage- 
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ment to ensure the efficiency cf business 
as wellas its profitability. The subjeci 
is discussed in 14 chapters with flusira-. 
ticns and case-‘studies -acverting.. inter. 
- alia to such aspects as Operating: -Cycle 
. Theory, Gash Managerrent, Scurce ard. 
‘Application of Funds and Financial 
RatiOs ‘and. Working . Capital. ‘The dis- 
cussions are throughout practical. Per- 
sons incharge ofpractical business where 
professional matiagement techMiques are . 
applied əs well as students of ccmmerce 
and busines’ admiristraticn will fird ike 
instant book eminently useful- | 


“IV Tax Pranninc vi Trust by Kumar 
Parikh and Dityakant Parikh, 1977. - (Pub- 
lishers : Vora Prakashan,’ Abmedabed-2) ` 


© Price Rs, 18. 
` Eastern “Law Housé, ‘ Galcutta.- Price. 


Planning in every field has-:beccire -in- 
evitable under -modern | cCrditicrs cf 


‘life. Tax planning bas ccme -t6‘ be re- 


garded as a vital functicn cf. acecun- 
tancy and tke legal professicn. Jn Leoanes 
case, (1928) A.C. 12] itis- reccgnised that 
it is sound law and-certainly not bee 
morality fcr a perscn tO so arrange his 


- effairs as-to reduce the brunt of taxeticn 


tO a minimem and in Raman’s . case the 
Supreme Court Fas held “‘thata persou is ` 
authorised tO arrar ge ‘bis affairs fc r recuc- 
ing his tax burden.” A tax-payer is fice tO 
-resort to a device to divert the inccme 
“before it accrues: cr- arises tO hjm. to 
reduce his tax liability. Many ¢fthe Icc p- 
bolesin relaticn to ‘devices like the Hir äv 
undivided - family, acmissicn Cf- minors 
to -tbe benefits cf partnership ‘etc., used 
to divert the.inccrre Cf - the-plarner- have 
now been plugged - fairly. effectively. 
The utility of-cral trusts and private. 
family specific trusts are stil] untouched. 
Tax plannirg thrcugh such -trusts to 
reduce: Cne’s tax burden continues there- 
fore to be a live and profitable stucy. 


The book under notice consists Of six 

arts, The legal aspect cf the Trust.is 
dealt with in Part J. Part II with ‘parts 
III and.IV provides. illustraticns, . and 


' refers to.the role cf trust in Planning and 


provides drafts of trust deeds and wills, 
-A digest of importart case law. relevant 
-in regard tO Tax planning is furnished 
in Part VI. The bcok also contains:a 
discussicn ofsecticns 64 and 1€2 to 166 cf 
the Income-tax Act, with calculaticno4{ 
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totalincome and reference tO section 2] 
of the:Wealtk Tax Act. Guidelines are 

rovideå for: filing .incOme-tax returns, 
“Tbe book is written in a simple style. It 
should. prove handy and useful-to Tax 
Practitioners, Tax Officers, and Tax- 
payers. ! - oe, 

a Penn is i Mi 


V. TAXATION REFERENCE by H.K. Saharaj 
and, Bijoy Sen Gupta, 1977. (Ẹublishers: 
Eastern Law ,House, Calcutta). Price 
Rs.40: £6: $ 12, 


~ 


ah 


Taxis ar imposition by sovereign autho- 
rity not correlated to any particular ser- 
vice rendered but intended to meet the 
expenses of tte Government. It is either 
direct or indirect, Direct tax at present 
signifies the. charge charegeable under 
Acts like the Income=tax Act, the 
Wealth-tax Act, tre Gift-tax Act, the 


Estate Duty Act, the - Super Profits Tax , 


Act, thé Companies (Protits) Surtax Act, 
Agricultural Income-tax and any Cther 
tax which having regard,to its Nature 
or incidence,:; may be declared by the 
Central Government to be a direct’ tax. 
Taxation is develcping in many airec- 
tions and the often abstruse and not 
lucid language in wkich taxation provi- 
sions are couched has given rise to subtle 
distinctions and to a plethora of decisions 
interpreting those previsiCrs, sO much s0, 
lawyers as wellas laymen have to grope, 
tkeir way tO get at the correct case law 

A ready referencer enabling trem to spot 
Out the relevant decisions to bOlster up 
tkeir stand and appreciate the correct 
position on any important question is 
„bound to be welcome. 


The book under notice endeavours to 
cover the entire feld of direct taxation 
‘Stating the principles of law emerging 
from the judicial decisions cOnstitutit g 
the ratio decédendi, A Gomparative Table of 
pari materia povisions of the Wealth-tax 
Act, the Giftetax Actand tke Fstate Duty 
Act is also provided, The Indexes relat- 
ing to the Income-tax Act, the Wealtk 
tax Act, the Gift-tax Actand tke Fstate 
Duty Act have been separately given. 
The hook should prove useful as a reall} 
ready reference to lawyers and stucents 
of taxation law. 


VI. THE BOMBAY SHOPS AND ESTABLISH- 
MENTS ÀGT,1948 WiTH THE MAHARASH- 
TXA SHOPS AND EsrasiiSaMENTs RŲLES 
1961, Fourth Fditien by G.Q. Anajwala, 
(Publishers: G. Jamnadas & Gc., 146-Q, 
Shamaidas Gandhi . Marg, Bcmbay.) 
Price Rs. 15... . go an 


Tamil Nadu has a Shops and Establish. 
nients Act and thet is of the yedr 1947 
Tre‘Bombay Actiisa-year tater. These 
‘Acts ‘form a’ piece ‘of social legislaticn. 
The Bombay Act is designed to prevent 


a eh ew 


within its ambit, Tle enfcrcement cf 
tke Actis left to , municipalities ar.d lccal 
authOrities, For 30 years there has been 
no major. amendment to the’ Act. But 
recently a Bill Fas been intrccuced to 
amend the Act witha view to plug the 
lccpholes brovgrt tolight in tre werkir g 
of the Act. - Hitherto a distincticr haa 
been maaintaired between prCfessicz al 
activity and. activity of a cCmmercial 
ckaracter as a result Of which the liberal 
professicns like law and medicine were 
regarded as Outside the purview Cf the 
Act. The recent Amending Bill has ex- 
pressly included within the cefiniticn cf 
‘cUmmercial establist mer.t’,.he le gal,mecie 
cal and other establishments. 


Tte bcok under notice gives the cc mplete 
text of the Bombay Shcps and Fstablish- 
ments Act, 1948, and tke Rules and 
Notificaticns issued frem time tO time, 
It provides secticn wise annotaticr.s in the 
light cf relevant case law. ‘Ike texts 
of the Maharashtra Shc ps and Establish- 
ments} Amendment Bill (XK'VJ ct 19772) 
and the Gujarat Shcps and Fstablish- 
rents (Arendment) Act (xx VJ cf 1977) 


20 


e 
aménding -tte -. Box bay -Act’are set- out 
in-Appéndix B-and.‘Appendix- G respecti- 
vely,--The -book -is a welc¢me‘~publice - 
tion useful to ownerscf shcps ard estab- 
lishments, tke evfcrceyent machinery, 
employees, lawyers - and stvdents. parti- 
cularly in the State of Maharashtra and 
Gujarat. ü 


VI DRAFTING, CONVEYANGING AND PLEAD- 
mos by Dr. G.M. Kothari, 1977. (Pub- 
lishers . N.M. Tripå thi (P.) Ltd., Bombay) 
Price Rs. 60.2 
Drafting of documents and pee in 
Courts ‘and Tribunals - call fcr high 
legal acumen and form an important 
sphere ofadvocacy. It is-said that if the 
draftsman has heen exact and clear and 
brief he has done~ well. And according 
to Du’Parcq, L.J:, it often Fappens that 
important decisions turn on one word 
and itis as well that draftsmen should bear 
that fact in mind Dickinson v. St. Aubyn, 
(19444 K.B. 454 at 459.” Similarly if 
pleadings: are inartistically. drafted and 
the Court isnot able to approach tle real 
issue as tbẹ real contenticn between the 
parties is not’ brought out, tke Court 
would be justifed in doing justice cn 
such basis as`it thinks fit (Surendranath 
Sud v, Standard Vacuum Oil Company, A.LR. 
1977 ‘S.C. 1454.) Good -drafting can 
come however, only witb‘ long practice in 
applying the theoretical norms. on` the 
subject. - me oe 


The present book consists of 16 clapters. 
The first eight chapters deal with draft- 
ing ofdocumentsand deeds. The other 


t 
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eight chapters are devoted’. to plead- 
ings including drafting of petiticns ard 
applications, drafting. of writ ‘petiticrs 
and appeals to the High (curt ard 
Supreme Gourt. The book inccrpcrates 
a chapter on, Prcfessicral Ethics to meet 
the requirements of the law students in 
tke final year of the law covrse. AbCut 
300 forms and precedents relating to 
most Of the -impcrtant- and “frequently 
‘used dociiments-are selected to serve as'a 
ready reference work of day to day value. 
The author has adcpted a practical and 
pragmatic method of case stuCies ard 
tegalcraftsmanshipin dealing with drafts- 


“ mansbip of different kircs cf deeds ard 


pleadingsand has,on the-whcle, achiéved 
a just balance- between -principlés and 
‘applications: Tle -author’s - ‘apprcach 
‘has been influenced. by backgrcurd cf 
‘tre English law cfPrc perty as isseen frcm 
chapters 2 aid 3, His use-cf terms and 
‘terminclcgieslike ‘real estate? ‘messuzges’ 
‘Scoverts - Of. wccdlard’ fadvewsen ard 
“glebe’.etc.,is rather Cut cf tune in--tke 
“cCntext Of ccntempcrary -Irdian life. 
~At page 79in clause (j), presumably the 
‘reference to- the Hincu Marriage Act, 
“1954 isa mistake for tke Special Marriage 
Act, 1£54, since a marriage urcer -the 
‘former Act by a membercfa Hindu jcint 
family causes nO disrupticn cf the jcint 
‘status.- Tre bookis-a welccme publica- 
tion,;: -It should be cf great assisgance to 
‘the members-of the bar, law: students as 
well as'to litigants,in short to .lay-men 
and laymen alike,- wee eae 


Be 4 
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VILL THe Imports anD ExrorTs (Con- 
TROL) AGT, 1947, by Subodk Markandeya 
and. Jhitra L. Bhadri, 1977, (Publishers 
N.M. Tripathi Private, Limited, Bombay) 
Price Rs. 50, ee 

The Imports and : Exports (Control) Act 
which isin force throughout India isan 
Important economic legislation. The ex- 
tentand degree of cOntrcl vary with and 
d:pend on the country’s, total ecc pemic 
and industrial develc pment at a parti- 


cular time. - In a developing country like . 


Ours unfettered import is ovt cf tke ques- 
tion, We.. cannot afford to have an 
adverse balance ‘of payment, Factcrs 
like tke shifting pattern «f interi.aticra] 
trade, existence. of variCus m(netary 
systems, revemping of long rarge ‘pric ri- 
ties pericdically in response tc conflicting 
claims, ‘changing’ -consumerist Leeds of 
industry and ccmmerce haye made prow 
blems ofexport and import ccmplicaied, 


‘Tre importance of- the subject can be 


gauged by the fact that the -ageregate 
value ofimports and exportsismore than 
1500 crores of rupees per year , Ore Seat 
The control cfimports goes back to the 
time of the second world war. . By rotifi- 
cation under tke Defence cf India Rules 
Of 1939, imports cf68 commodities were 
regulated, Many such notificaticns were 
issued ‘from time to time:and a ccngcli- 
‘ated *rotificaticn covering quite a wide 
range Of ccmm(‘dities was issuedin 1943, 
When the Defence of India Rules lapsed 
on the conclusion of tke seccnd world 
war the restricticns were kept alive by 
the smergency Provisions (Qcntinuance) 
Ordinance, subsequently replaced by 
the Imports and Exports (Contrc]). Act, 
1947, The Act, originally enacted.as a 
temporary measure, was made perma- 
nentin 1971, Very important amend- 
ments to the, Act were made, by Act 
XII Of1976 based upcn tle’ recommer:da« 
tions of tte Law Commission on Ecc noe. 
mic and Social Sciences, The provisions 
so added, namely, sections’ 4-B to 4-P 
and section 5-A ‘imparted to the Act 
it strict-and effective in Operation at the 
same time adding to its cor plexity, —_, 


considerable force ‘and vigour making - 


The book under notice provides - coms 
Mentaries On the sections of . tke Act, 
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The Introduction givẹs, -the historical 
background and the constituticnal pcsi- 
ticn of tke legislation, The provis» 
sions cf the Act have been explored 
and carefully examined, The vyelevant 
caseelaw has been considered and atten- 
tion to. tke deficiencies and ancmalies still 
found in the Act beth. fromthe.view point 
of tre authcrities and .cf-the:citizer., :has 
been drawn,, An,Appendix:is -provided 
containing the impt rtant statute ry..crders 
and notificaticrs. The, decisions in 
Shah Poosalt Mangilal v. The. Secretary, 
Government of: India, -Mintstrp of. Commerce, 
A.LR,. 1976 Mad, 82, holding that the 
principles ccrtainea in tke Pclicy Red 
B ck „haye, no, statutcry: fcrce sd; asto 
clothe any applicant'fcr quota with. a 
right tO get it, andin Madras ,Steelware 
Andustry v. Joint Qhief Controtier, , ALR; 
1977-Mad.. 377, bearing cn, thé scope of 
para.292 : fthe Red. Bcok ‘(Import Trade 
Ccnircl, Hand Beokcf Rulésand Proce- 
dure 1974-75) cculd also have been. taken 
into accOunt... On, tte whole, the. book 
provides a lucid elucidation cf tke proyvie 
sions Cf the AGt in the ligttcf relevant 
leading cases., The foOtnotes contain 
a wealth ofinfcrmaticn.,; On a., not.too 
familiar statute complex{in its. provisic ns, 
tc:Lave proyided a comprehensive and uses 
ful commentary is a, laudable achieve- 
ment, The. bcok skould proye, helpful 
to lawyers, judges, the concerned cépart- 
ments, and. men inyclyed in trade and 
commicree, ny 
‘ests Fo Lids 
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‘GOVERNMENT AS ALITIGANT. 


an 


DJ e e oe FS o o 


V. LAXMÁÑAN. -`= l- = 

There is now much talk about the clear- 
ance-of arrears and. early -disposal - of 
disputes: in Courts. The Government -is 
seized: of the matter and has turned- its 
attention towards that to do its‘best. It 
has appointed-the -Law -Commission, 
which is touring the ‘country, to-go into 
that question.. But-with all-this I-would 
like to pose a question to the Govern- 
ment . (Central as well as State). The 
question is, what, is the conduct of the 
Government as a -litigdnt?- -It réniains 
to -be “seen, ` 
Government’ has’ been of any help “in 
clearing the’arrears or has contributed to 


the’ accumulatioi of ‘arrears. ` 


wt 


- 4 tr 
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Toanswer the -question - posed -above, 
I wishito. refer to the-conduct of the 
Union of India as the owner of railways, 
for- ‘consideration: becaugé--I have had 
Occasion -to watch its- conduct, as the 
counsel appearing against it-in suits for 
compensation. _ (The-Government refer- 
réd to -hereinafter.is the Union of India 
owning ’thé railways)., As the „biggest, 
I may*even say, the ‘mightiest, litigant 
the: Government ‘should set an example 
to‘others.’ It should’ be a‘model’ litigant 
worthy of emulation by others. But 
the truth seems to be otherwise, despite 
the fact that it enjoys certain privileges 
under the law. 


The Government is treated differently 
‘from other litigant public. I wish to 
refer to the differential treatment given 
to the Government prior to the initia- 
tion of proceedings in a Court of law 
and thereafter. It is well-known that 
no legal proceeding can be initiated 
against the Government without issuing 
a notice under section 80 of the Code of 
Civil Procedure. Issuing a notice under 
section 80 of the Code of Civil Proce- 
dure is a sine qua non. Further, two 
months must elapse before filing the suit; 
so a suit filed against the Government 
may be dismissed if it is not preceded by 
a notice mentioned above. Similarly a 
suit filed after issuing a notice can be 
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“also dismissed if it‘is~filed 
expiry of two months. T his eillus- 


whether as a litigant the: 


11978 
before’ ‘the 


trates the imperative nature of section 80, 


‘Civil Procedure’Code. ` 


Now. let us assume that a party issues a 
notice under section 80-of the Code to 
the. Government. The-Supreme Court 


-enunciates the object of such notice-ini - 


the -followiag- words: “The object of 


-the notice contemplated by- that section 


ig to give to the.concerned Government 
and. public officers opportunity ‘to- consi- 
der-the legal position and to make amends 
or settle the claim, if so advised with- 


‘out litigation. “The legislative inten- 


tion behind that section in our opinion 
is that’ public ` money and time should 


ot be wasted on unnecessary "litiga- 


tion, ‘and the Government and public 


-officers should ` be given a réasona~- 


ble-oppottunity’ to examine the claim 


ade; -against them lest they should 
‘be drawn into avoidable litigations’. 


So the party sending the notice- will be 
expecting a reply in the fond hope, that 
his claim may be settled: But usually. 
what happens is: that either no reply at 
all. is sent by Government in time. or. the 
reply. sent is merely an acknowledgment 
of- the receipt -of . notice. The’ -feply 
would also. be very’ crisp. . It will.read: 
“Received your ‘notice: Itvis- under 
consideration”. “The reply is impfortant 
because once the notice is issued it means 
the ball is ‘set-in motion and -the legal 
process has started to: move. “But no 
‘considered’ ` reply will be sent till, the 
expiry of two months. Instances are 


‘not wanting- where - considered - replies 


to the notices: were sent after one-year. 
Is not the time sufficient to reply? Is 
it not their duty to reply in time especial- 
ly when they know that after the expiry; 
of two months a suit will be filed against 
them? The’ reason seems to be that they, 


do not take’ serious note of the notice. 


The delay can be attributed only to cal- 
Jousness and indifference. ~ So 


The ‘party ‘sending the“notice, failing to 
receive any definite reply, will have no 
other choice_but-to file the suit after the- 
expiry of two months, unless the law of. 
limitation permits him to wait for some 
more time. So much’ prior to the insti-" 
tution of suit. 


- 
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The suit is -filéd. The- Government 
Pleader, (the ‘railways have their own 
counsel) appears on behalf of the Gov- 
ernment, files a memo. of appearance 
and takes time “to answer the plaint” < 
Now we come to the differential treat- 
ment extended to the Government after 
the institution of suit. Rule 5 of Order 
27 of the Civil Procedure Code provides: 
“The Court in fixing the day for-the 
Government to answer the plaint ‘shall 
allow not less than three months time 
from the ‘date of the summons for the 


necessary communication with the Gov- 


ernment through proper channel and. for 
the issue of instructions to the Govern- 
ment Pleader to appear and answer on 
behalf of the Government and may ex- 
tend the time at its discretion’. But 
rule 1 of Order 8, dealing with any other 
defendant says”. ‘The defendant may, 
and, if so required by the Court, shall, 
at or before the first hearing or within 
such time as the Court may permit, pre- 
sent a written statement of his defence’. 
Thus we find that-while the Government 
is given three months’ time to answer 
the plaint no such time is given to the 
ordinary defendant. Without going 
into the ‘question whether there is any 
justification for such a provision or not 
we will see whether the ‘answer to the 
plaint ig filed within the ‘time allowed. 

It will be a wonder if the statement is 
filed within time: The three months 
time will not be’ sufficient for them and 
the counsel will go on asking for- further 
extension of time’even to the extent of 
irritating the Courts. - The Government 
ewill take another 6 months or one year. 


At long last the grand day dawns when 
the Government chooses to ‘file its state- 
ment of objections. The statement is 
filed. It makes interesting reading ‘to 
those .who care for technicalities. The 
Government always finds it ‘convenient 
to raise some technical defence either 
- tinder substantive law or procedural law, 
but more often under procedural law 
and a defence under section 80 comes 
in handy. The Government would try 
to build up a defence based on section 80, 
Civil Procedure Code, ignoring the very 
legislative intention (quoted supra) 


behind it. On facts the party may have a. 


` 
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good case. against the Government but 
there might have been some lapse in ob- 
serving a technical formality and here lies 
the trap for'him. The Government would 
not hesitate to use the trap ‘whatever be 
the merits of the claim of the party on 
facts.- I do not-say that the Govern- 
ment should concede ~all-the - claims 
against it even if there be technical: bars. 
What I mean to say is that the Govern- 
ment ae not stretch technicality - too 
far. should -avoid - taking umbrage 
under pln pleas. 


The defence foinded on section 80 may 
be that the notice is not valid or that the 
notice has not been properly served- or 
that there is no identity of party or any 
other defence that could be ‘raised only 
after some strain. -1One particular 
defence ,raised by the Government.may 
be taken up to show how they bask under 
technical pleas and objections. 


One of the. deleies usually raised is that 


there is no identity of 'party.~ That is, 
the person filing the suit is not-the person 
who issued- the notice and so the suit 
is not maintainable. This particular 
defence was raiséd in a case decided by 
the Kerala High Court P. P.-Abubac- 
ker v. Union of India. In that case‘ a 
notice- under section 80 was -sent to the 
Governinent ‘by -““Kozikode lime -centre”, 
and the suit was filed by “Kozikode lime 


‘centre by the Proprietor, P. P. Abubac-. 


ker’. The Government took up a 
defence that ‘there was-no identity- of 
party t:¢., the person filing the suit was 
not the person who issued the notice and 
so the suit ‘was not maintainable. The 
matter ultimately- came up for decision 
before the Kerala_High Court. Justice 


_V. R: Krishna Iyer’ (as the then was) 


has rendered an illuminating and’ instruc- 
tive- -judgment. In the course of- the 
judgment, he refers to the observations 
of the Supreme Court with reference to 
section 80 and-they are: - 3 


“The object of notice under section 80, 
Civil Procedure Code is to give to the 
Government or the public servant con- 


1. A.I.R. 1972 Ker. 103, 
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cerned, an opportunity to reconsider its 
or his legal position and if that course 
is justified to make amends or settle the 
claim out of Court. The section is no 
doubt imperative; failure to serve notice 
complying with the requirements of the 
statute will entail dismissal of the suit. 
But the notice must be reasonably cons- 


trued. Any unimportant error or de- 


fect cannot be permitted to be treated as 
an excuse for . defeating a just claim”. 
Beohar Rajendra Sinha v. State of M. 
Le | 


Naaman The purpose of law is advance- 
ment of justice. The provisions in sec- 
tion 80 of the Civil Procedure Code are 
not intended to be used as booby traps 
against ignorant and illiterate persons”. 
State of U.P. v. Sheo Prasad.* 


After making a reference to the observa- 
tions of the Supreme Court the learned 
Judge makes his. own observations and 
has given a direction to the Government 
as to the mode it should follow in con- 
tesing the claims against it. With 
reference to the technical defences raised 
under section 80 he observes: _ 


“I may mildly add that in a welfare 
state such provisions must be construed 
in a kindly spirit’: He further obser- 
ves: “The idea is not to arm the Gov- 
ernment and public servants with secret 
weapons but to behave in a straightfor- 
ward way and settle up disputes when 
“litigation could be avoided”. In ‘res- 
pect of the case on hand the learned 
Judge adds, “I am satisfied that no con- 
‘fusion of identity has been caused in the 
defendant and the present plea has serv- 
ed only to lengthen the litigation. It 
has landed the State in avoidable wastage 
of time and money—precisely the 
opposite of what section 80 was meant 
for. I hold the. view that a technical 
objection which diverts the normal course 
of trial is like a forensic hijack which 
should be frowned upon when raised 





2. (1970) 1 -S.G.J. 118: (1969) 3 S.C.R. 


955: A.I.R.1969S.C. 1256. 
3. AIR, 1969 N.S.C. 7, 
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without substantial. grounds on the 
merits, more so when the State puts 
forward such a place. 

nies But it must be remembered that 
the State is no ordinary party trying to - 
wil a case against one of its own citi- 
zens by hook or by crook; for, the State’s 
interest 1s to meet honest claims, vindi- 
cate a substantial defence and never to 
score a technical point or overreach a 
weaker party to avoid a just liability or 


secure an unfair advantage, simply’ 
because legal devices provide such an 
opportunity. The State is-a virtuous 


litigant and looks with unconcern on 
immoral forensic successes so that if 
on the merits the case is weak Govern- 
ment shows a willingness to settle the 
dispute regardless of prestige and other 
lesser motivations .of more. private parties 
to fight in Court. . . 


“The layout on- litigation costs and 
executive time by the State and its agen- 
cies 1s so staggering these days because 
of the large amount of litigation in which 
it is involved’ that a, positive and whole- 
some policy of cutting back on the 
volume of law suits by the twin methods 
of not being tempted into forensic show- 
downs where a reasonable adjustment is 
feasible and even offering to extinguish 
a pending proceeding on just, terfns, giv- 
ing the legal mentors of Government 
some initiative and authority in this 
behalf”. The idea underlying the present 
discussion cannot be better expressed 
than by the above words. 


I wish to conclude with the words that 
a very useful purpose will be served if 
the conduct of the Government as a liti- 
gant undergoes a change on the lines 
indicated above. I am sure that such a 
change will go a long way in clearing 
the arrears, because the Government is 
the biggest, mightiest and the perpetual 
litigant. 
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CONFLICTING -DECISIONS AS 
TO MEANING OE, DEBT IN 
DEBT LEGISLATIONS. 


By . a g i 


T. R. VENKATARAMANAN, B.COM., B.L; 
D.P.P.A., Advocate. 


The interpretation suggested by me a 
these columns under the heading “Are, 
costs decreed debts under the Tamil 
Nadu Act X of 1975’ and it was judi- 
cially so declared by Ramaprasada Rao, 
J., in Govindaswamy v. “Balakrishna 
Reddy”, proceeds on the reasoning, that 
in view of the difference in the definition 
of the word ‘debt’? under Act XV of 1975 
and Act XVI of 1975 and the conspict- 
ous omission of the word ‘decree’ in the 
earlier Act it is obligatory ‘on-the part of. 
an agriculturist to pay his decree debts: 
and he is not entitled to the benefits of 
stay during the existence of the Morato- 
rium Act XV of 1975. 


However, Balasubrahmanyan, J., in a 
subsequent decision of, 7th March, 1977 
has held in Venkatovaradhan v. Janar- 
danan’, that decree debts are also debts’ 
under the Act XV of 1975 and hence the 
execution of a decree against an agricul- 
turist has to be stayed during the life of 
. the Act XV of 1975. Explaining his 


view, Balasubrahmanyan, J., has also | 


referi%td to the earlier view of Rama- 
prasada Rao, J., and brushed it aside as 
“per incuriam. ~ 

It’ is not the purpose of this article to 
find out which of these two views is cor- 
rect (for each has force in its own 


individual way!) but to look at them 


from a higher angle. 


The High Court, being a Court of 
Record, is, bound by its own decisions. 
Ordinarily a single Judge is bound by 
the views of an earlier judgment as well 
as that of a Division Bench and Full 
Bench decisions (Peregrino Rodrigues, 
in Re.‘) It is also the duty of the subordi- 


1, (1975) 2 M.L.J. oitan 51, 

2, (1977) T.L.N.J.41 : (1977) 2 M.L.J. 466 : 
90 L.W. 707 (Judgment dated 7-1-77). 
~ 3. 90 L.W. 376 : (1977) 2 M.L.J. 426. 

4, LL.R. (1945) Bombay 702: 46Bom.L.R. 
916; A.I.R. 1945 Bom. 173. 
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nate Courts to, follow’ the views of the’ 
High Courts to which they are attached’. 
However, when mutually exclusive and , 
collectively contradicting judgments are ` 
pronounced by the: High Courts (how- 
ever logical they may be) they will place 
the subordinate’ Courts ‘with alternatives 
to choose’ making judicial consistency; 
impossible. This will also give rise 
to a situation wherein the Courts 
below may get over the judgments of 
the High Court, a position not desirable. 
In fairness; it should also be admitted that 
a single Judge has got limited power not 
to. follow the views of a brother Judge. 
Such a situation can arise when the Judge 
deciding the subsequent case feels that the 
earlier view is ‘per incuriam’®: In the 
matter under review the earlier view was 
not followed by Balasubrahmanyan, J., 
because he ‘felt that the earlier view of 
Justice Rao was per incuriam and did, 
not go hand in hand with the general 
provisions of the Act. 


It is significant to note that the concern- 
ed Ordinances of 1975, which were later 
converted into Acts‘did not original- 
ly contain any provision relating to chit 
liability. -But the High Court held for 
the ‘first time that ‘chit liability is not 
debt”. So amendments were subsequent- 
ly brought to introduce sections 2 (ix) 
and 2 (9) in these Acts respectively, 
expressly excluding chit liability from 
the purview of these Acts. In another 
case, (and in the absence of any express 
provisions), it has been held that an action 
to recover advance money paid is not a 
suit for recovery of debt®. Again 
mahar, even though arising out of a con- 
tract of marriage between two Muslims, 
is held to be not a debt?. 


5. Futtulal v. Parbati Kunwar 42 I.A. 155: 
18 M.L.T. 61 : 29 M.L.J. 63: A.I.R. 1915 P.C. 
15 alsosee Poomalat v. Annamalai, A.I.R. 1944 Mad. 
124: 56 L.W. 494: (1943) 2 M.L.J. 515. 

6. (1915) I.L.R. 42 Cal. 1140: 30 I.C. an 
Chaitram v. Bridhi Ghand referred to 54 C.W.N. 
(from 50 years digest Vol. 12 Page 1669). 

7. (1976) T.L.N.J. 3753 Arunagiri Chit Fundv. 
Mohd, Haneef. 

8. (1976) T.L.N.J. 419 : 90 L.W. 169 Ponnam- 
mal v. Shanmugasundaran . 

9. (1976) T.L.N.J. 319: (1977) 1 M.L.J. 
255: A.I.R. 1978- Mad. 27, Syed Abbas Sahib V, 
Minor Musthivt Begum. ' 
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In a- very recently reported decision, 
the Madras High Court has held*® that 
.2 person'’who has obtained the benefits 
under Act XXXVIII of 1972 claiming 
to be non-agriculturist, cannot again 
claim the benefits-under Act X of 1975, 
. as-an agriculturist. In this case Rama- 
nujam, J., has, applying the principles of 
estoppel held’ that a person who has once 
claimed debt relief as a non-agriculturist 
cannoł again claim debt relief as an agri- 
culturist- under’ another law, even if he 
became an agriculturist subsequently. 

hese go to show that neither the defini- 
tion of. ‘debt’ nor stay of proceedings 
can be said to be fixed. 


When laws restrict the right of a per- 
son born out of contract, the interpreta- 
tion more favourable to.the person to 
whom damage is done is to be preferred. 

This is based on the principle of. equity. 

‘Statutes which encroach-on the rights of 
the subjects whether as regards person 
or property are subject to strict construc- 
tion. It is a recognised rule that they 
should be interpreted, if possible, so as 
to respect such rights. If there is ambi- 
guity as to the meaning of the section, 
inasmuch as it is a disabling section, the 
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construction which favours the freedom 
of the individual (to contract) shoyld be 
given effect™ 


In the matter under review there are 
two sets of interrelated legislations on 
the same topic of debt relief. Yet both 
of them deal with two different sets of 
persons, namely, agriculturists and in- 
debted persons (non-agriculturists) . 
Surprisingly and significantly there 1S 
admittedly a difference in the definition 
of the word ‘debt’ in Acts XV and XVI 
of 1975. So an interpretation of a 
collateral legislation with different word- 
ing has given rise to two possible views. 
Under these circumstances, in my view, 
Justice Balasubrahmanyan might have 
referred the matter to a Division Bench 
so as to put the controversy at rest. It 
is also significant that the Legislature 
has not brought in so far any change in 
the Agriculturists Relief Act contradict- 
ing the views of Ramaprasada Rao, J. 


It is humbly submitted here that conflict- 
ing decisions of the High Court on a 
matter like this will in the long rum 
create confusion in the Courts below. 








10. (1978) 1 M.L.J.74: Margachari v. Krishna 
swari Mudaliar. 


- 11. Maxwell on Interpretation of Statutes 
llthEd. Page 275-276. 
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ASSETS REALISATION — COM- 
PANY IN LIQUIDATION. 


By 
SEETHAARAAM. 


A company is wound up for reasons more 
than one, on many occasions. Many 
are seldom re-constituted or re-started. 
Upon. the winding up of a çompany an 
Official Liquidator is appointed. The 
process of winding up or the liquidation 
proceedings as is commonly called is 
carried out under orders of Court. 
Since the object of liquidation is to clear 
up the money affairs and especially to 
settle the account of a bankrupt estate, 
the most important item of work of the 
Liquidator of that bankrupt estate is, to 
firstly realise the assets of the Bankrupt 
Estate. 


A company, be\it/a Banking Company or 
a non-Banking Company, is not wound 
up only when it becomes a bankrupt 
company. -It may be wound up for 
many other reasons contemplated under 
the Act. Here it would be - necessary 
for us to know that there are basically 
two enactments under - which Com- 
panies are wound up. A Banking 
Company is wound up under the provi- 
sions of the Banking Regulation Act, 
1949 gnd a non-Banking Company is 
wound up under the provisions of the 
Companies Act, 1956. 


In respect of a non-Banking ‘Company 
which is wound up the Official Liquida- 
tor under the provisions of the Com- 
panies Act is appointed whereas in res- 
pect of a Banking.Company the Court 
Liquidator, under the provisions of the 
` Banking Regulation Act, is appointed. 
Though they are two different authori- 
ties, the primary nature of their duties 
is one and the same viz., the realisation 
of assets. l 


Liquidation means the settlement of 
accounts of a bankrupt estate. There- 
fore the work of either the Court Liqui- 
dator or of the Official Liquidator does 
not end with the realisation of assets but 
also extends to the act of settlement of 
the accounts; the accounts of.the crèdi- 
tors and the contributories, ` ` 
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In this study it is proposed to limit the 
area of activity to the first act viz., the 
act of realisation of assets. It-may -be 
seen that unless the assets are realised * 
‘there does not arise the question of 
settling the list of creditors and ‘con 
tributories and payment to them thereof. 
The work of realisation of assets invol- 
ves many-sided activities on the part of 
the Liquidator and'-whether it is’ the 
Court. Liquidator or the: Official Liquida- 
tor the first duty is to realise the assets, 
that too, as speedily as possible. 


The assets ina liquidation means the 
assets of a company when it was work- 
ing and something more added when it 
comes into liquidation. To be enumera- 
tive, the assets to be realised include all 
the assets mentioned on the assets side of 
a balance sheet excepting for the last 
item vie. , Miscellaneous. Expenditure, 
like: Preliminary Expenses and the share 
(call) amount viz., the contributory lia- 
bility for which orders have been passed 
by the Court. The assets to be realised 
are both moveable and immoveable 
assets. Full details: of -these properties 
are found in the: balance-sheet' of the 
company, the form for which has been 
prescribed both under the Companies 
Act and the Banking Regulation Act. 


The balance-sheet of a Banking Com- 
pany is more elaboraté’in its contents 
when compared to the ‘balance-sheet 
of a non-Banking Company. This 
is specially so in the field of “Sundry 
debtars, loans and advances”. 


In order to provide legal help and to 
speed up the process of realisation both 
in the Companies Act and the Banking 
Regulation Act enabling’ provisions have 
been incorporated. Let us look at the 
provisions of the Companies Act, 1956. 
(a) We see, under section 456 the 
Liquidator takes possession of all the 
property, effects and actionable claims to 
which the. company is’ or appears to be 
entitled. The use of the words “is of 
appears to be entitled”, are noteworthy. 
The Liquidator can take possession of 
such properties which in his knowledge, 
though not. complete,..are believed to be 
the property of the company.. ,. For 
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this end the liquidator can call upon the 
prescribed judiciary to take possession of 
such properties. In this connection it is 
very important to see the provisions of 
sub-section (2) of section 456 which laws 
down that from the date of the order 
of winding up of a company all the 
property and effects of the wound-up 
company are deemed to-be in the custody 
of the Official Liquidator. 


In the light of this it is evident that the 
liquidator is given overriding powers in 
the matter of taking possession of the 
properties that belong to the company 
which is wound up. 


The question of taking possession of the 
assets of the company arises only in res- 
pect of moveable and immoveable assets. 
The assets may be in the custody of 
some outsider, with or without reasons 
true or false, ascertainable or not. The 
property may be in the possession of a 
secured creditor, an alleged mortgagee, a 
decree-holder, a tenant or even an out- 
sider. 


Tn this process. it is not for our considera- 
tion the;.case of a secured creditor who 
is or is not in possession of the property 
but who after - valuing the security 
chooses to stand outside the liquidation. 


The question of taking possession of the 
assets from sundry debtors is complete 
once the liquidator gets the possession 
of the books. It is also possible to get 
particulars of these sundry debtors once 
the statement of affairs is filed under 
section 454 of the Companies Act, 1956, 
with the liquidator. 


Normally the liquidator gets an idea of 
the assets of the company ‘from the 
following: (7) The books and records of 
the company; (7#).the statement of 
affairs: (iii) The balance-sheet etc., of 
the company filed with the Registrar of 
Companies ;.and ,(iv) the petitioning cre- 
ditor if the winding up is on the petition 
of a creditor, contributory or an inte- 
rested party. ` 


t 


‘Apart from the types of assets discussed 
above,, in a liquidation proceeding, as 
mentioned earlier, a liquidator has to take 
into account the amount due to be col- 
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lected, if any, from the contributories. 
Further he has also'the amounts decreed 
against the delinquent directors or any 
other concerned person to be recovered 
ey section 543 of the Companies Act, 
1956. 


In the process of taking possession of the 
properties and -effects of the company, 
the liquidatpr.is given assistance of ‘seve- 
ral agencies and of many enabling provi- 
sions. A perusal of sections 453,:456, 
468, 469, 477 and 479 of the Companies 
Act, 1956 would go a long away in this 
direction. It therefore settles down that 
the assets of all descriptions of a company 
wound up, vests with the liquidator of 
the company automatically whatever and 
wherever they are and excepting for a 
liquidator, none others can lay hands 
over the same. The provisions under 
the Banking Regulation Act, 1949 in this 
aspect are similar to the provisions 
under the Companies Act, 1956. A peru- 
sal of sections 39-A, 45-D, 45-E read with 
the provisions of the Companies Act, 1956 
mentioned above, would make this clear. 
The Liquidator having taken possession 
of the assets and having obtained sanc- 
tion of the Court under section 457 of 
the Companies Act, 1956 proceeds to 
realise the same. 


The realisation of the fixed assetseof the 
company is comparatively an easy pro- 
cess as there could be little objection from 
outsiders. It is the realisation of the 
other forms of assets viz., the sundry 
debts, loans and advances, the contribu- 


tory , liability. and misfeasance decrees 


that pose considerable problems. 


It is seen that in the process of realisa- 
tion from the sundry debtors etc. differ- 
ent procedures are followed by the Liqui- 
dators. Some of the liquidators file the 
list of debtors into the Court along with 
an application under gection 477 (1) and 
(5) ‘of the Companies Act, 1956. The 
Court thereafter summons the debtors. 
On the date of hearing, if a debtor on his 
examination admits that he is indebted to 
the company the Court decrees the 
amount payable in one or more instal- 
ments. In the case of contesting: debtors, 
the Liquidator- is. directed to. file a suit: 


A 


~ 
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under. the provisions of the Civil Proce- 
dure Coge. It is seen that the Court does 
not pass ex parte decrees against any 
debtor under these provisions. 


Some other liquidators follow the pro- 
cedure of issuing notices’ to the debtors, 
calling upon them to pay the amount due 
by them within a specified date. In 
cases of failure the question of filing a 
regular suit under the Civil Procedure 
Code is followed. 


In respect of a Banking Company under 
the provisions of the Banking Regula- 
tion Act, 1949 the process has been made 
simpler by the introduction of section 
45-D. This procedure is identical with 
the procedure followed by some liquida- 
tors under section’'477 of the Companies 
Act, 1956. It is under the provisions 
of section 45-D of the Banking Regula- 
tion Act, 1949 even ex parte decrees are 
passed by the Courts. 


It is a doubtful matter as to how far the 
liquidators are utilising the enabling pro- 
visions under section 446 (2) of the Com- 
panies Act, 1956 which is similar to the 
provision in section 45-B of the Banking 
Regulation Act, 1949, because in contes- 
ted cases or proceedings under section 
477 and in cases of non-payment after 
issue of demand notice, the liquidators 
follow the procedure of instituting suits 
against the debtors in the other Courts 
under the provisions of the Civil Proce- 
dure Code. 


The act of obtaining a decree against the 
„debtor and the execution thereof in case 
of non-payment, in terms of the decree, 
are time-consuming and laborious. The 
procedural and legal formalities involv- 
ed therein are too tiring. Itis of course 
not to complain as such against the pro- 
cedure. The filing of suit, filing of 
counters, framing of issues, the number 
of adjournments, coming up of cross- 
claims, disowning of liability, examina- 
tion, cross-examination etc. are too 
numerous and thus in most of the cases 
they delay the entire proceedings for 
several years. l 


In execution cases where the properties 
of the debtor are to be brought to book, 
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there is the additional procedure for at- 
tachment, sale, etc. Invariably in those 
cases where some moveable or immove- 
able property is involved, the liquidator 
is faced with the problems of claims by 
outside parties, settlement of these claims, 
decrees, appeals therefrom to the High 
Court etc. etc. This process consumes’ 
an unimaginably long duration causing 
undue delay. 


The position in respect of Banking Com- 
panies where the list of debtors is filed 
into Court under section 45-D of the 
Banking Regulation Act, 1949 is slightly 
different. There a decree is obtained 
against the debtor without much difficul- 
ty, but however the time consumed in the 
suits- appeals execution proceedings, 
certificate proceedings and in the proceed- 
ings of cross claims, etc. remain the same. 
The point of difference in respect of 
proving of the debts between the case of 
Banking and a Non-Banking Company 
is that in the'case of a Banking! Company 
the documents of a Banking Company are 
deemed for all purposes to be evidence 
against the debtor, see section 45-F of 
Banking Regulation Act, 1949. The 
absence of such a provision in the Com- 
panies Act, 1956 acts as a great restraint 
to the Official Liquidator. 


There is also one more point of difference 
existing between Banking and Non- 
Banking Companies in the matter of 
limitation. A perusal of section 458-A 
of the Companies Act, 1956 and section 
450 of the Banking Regulation Act, 1949 
would throw light on this aspect. Though 
the basic idea of liquidation of a company 
is to stop the company from ‘further 
deterioration and to safeguard the inte- 
rest of creditors and contributories, the 
balance weighing in favour of the credi- 
tors and contributories of a Banking 
Company is on the basis of small, poor 
deposit-holders. This aspect, how fully 
it justifies the discrimination, is still a 
debatable point as basically the creditors 
are creditors whether of a bank or of 
other company in liquidation. 


As between the obtaining of a decree and 
its execution, the latter ig more tedious 
and more time-consuming. Many a 
time because of miscellaneous claims, 
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counter-claims or title suits etc. and 
appeals therefrom, the decree stands as 
decreed for years and years. It also 
happens that in certain cases the entire 
case is called back and re-started. 


It is necessary that a time-limit, or a 
stage limit is placed in a suitable way to 
limit the multiplicity of the proceedings in 
liquidation. The appealable limit and a 
time-limit for entertaining counter-claims 
should be placed. While considering the 
question of huge arrears in various High 
Courts and the Supreme Court the Cen- 
tral Government has come out with one 
such suggestion in a general way. 


In the case of decrees obtained by Bank- 
ing Companies in liquidation under sec- 
tion 45-D of the Banking Regulation Act, 
1949 the decrees are executed through 
the certificate officers as these decrees 
could be realised as arrears of land reve- 
nue. ‘But it is interesting to note that 
though the liquidator files the certificate 
with the concerned Certificate Officer 
requesting him to realise the amount as 
an arrear of land revenue under section 
45-T of the Banking Regulation Act, 
1949, it has been the experience that the 
concerned Revenue Officer does not pro- 
ceed to realise the debt in the said way. 
On the contrary, he starts proceedings 
like a civil Court and follows all the pro- 
cedures of the Civil Procedure Code. 
The Revenue Officer does not discrimi- 
nate between the certificate filed, before 
him by a Court Officer and others and 
does not also take into consideration that 
the certificate filed by. the liquidator is on 
the basis of a decree passed by the High 
Court under its original jurisdiction. 
The very purpose and the object of 
section 45-T is lost as the certificate debtor 
takes advantage of the proceedings fol- 
lowed by the Certificate Officer and brings 
in all the defences under him including 
the denial of the debt and prefering claims 
and counter-claims. Many a time many 
miscellaneous suits and title suits are pre- 
ferred and stay of certificate proceed- 
ings obtained. When this situation is 


allowed the very purpose of speedy win- - 


ding up proceedings is lost. It ig in fact 
necessary, that, wherever defence is 
offered in those proceedings only an 
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appeal against the High Court’s decree 
should be-filed and no other prgceeding 
entertained. . 


SUGGESTIONS. 


1. At present, the provisions of the 
Indian Companies Act, 1913, are appli- 
cable in respect of companies winding- 
up prior to Ist April, 1956, the date from 
which the ‘Companies Act, 1956, came 
into force. It is seen that there are 
many enabling provisions incorporated in 
the Companies Act, 1956, which have a 
better effect as compared with the Indian 
Companies Act, 1913. The Rules 
framed by the respective High Courts 
under the provisions of the Indian Com- 
panies Act, 1913 vary from Court to 
Court. In view of this treatment there 
are practical difficulties encountered both 
by the Official Liquidator and also by the 
Court Liquidator in conducting the wind- 
ing-up proceedings of the companies in 
liquidation by following different pro- 
cedures. It is therefore suggested, that 
in order to speed up the winding up pro- 
ceedings and also to have a uniform pro- 
cedure followed by all the Liquidators in 
respect of all the Companies in liquida- 
tion, the question of differentiation in the 
application of the provisions of the 
Indian Companies Act, 1913 and the pro- 
visions of the Companies Ag, 1956, 
should be done away with. It would 
therefore be necessary to amend the 
provisions of ‘section 647 of the Com- 
panies Act, 1956. 


2. In respect of the decrees obtained by 
the Liquidators it would be highly neces- 
sary to have a suitable provision in the 
Act so that the properties of the debtor 
whatever they are and wherever they are, 
stand attached automatically as and from 
the date of the decree. In so far as the 


- debtors appearing in person, in the Court 


before the passing of the decree, they 
should be directed by the Court to file 
by means of an affidavit the list of pro- 
perties owned by them. This would 
safeguard the question of realisation by 
the Liquidators as otherwise it is very 
likely that the debtors dispose of their 
properties between the date of decree and 
the date of attachment etc, unless other- 
wise ‘there is an attachment of the pro- 
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under the provisions of the Civil Proce- 
In this gonnection the provisions under 
the Public Demands Recovery Act are 
worth considering. sO 


3. The Official Liquidator obtaining 


decree against the directors in the case 
of misfeasance should be enabled to have 
the facility of having an attachment on 
the properties of the directors concerned 
as suggested above in the case of debtors 
and also against the legal representatives 
of deceased directors. pe 


4. There should be a bar prescribed 
under the Act beyond which a matter in 
winding up can be taken up in appeal by 
the debtors, directors and contributories 
against whom a decree for money has 
been obtained. In this connection the 
provisions of the Public Demands Reco- 
very Act, where a limit of this kind has 
been prescribed may be considered. In 
this connection it is worth, considering 
the suggestion thought of by the Ministry: 
of Law of. the Government of India in 
the matter of speedy disposal of the large 
volumes of pending cases in several High 
Courts and in the Supreme Court. 


5. While section 45-T of the Banking 
Regulation Act, 1949, provides for reco- 
very of the amount due ag /an arrear of 
land revenue no procedure has been pres- 
cribed finder the said section:, In the 
absence of such a-procedure the Collec- 
tors are proceeding on the lines pres- 
cribed under the Public Demands Reco- 
very Act or the procedure prescribed un- 
der the - Civil Procedure Code, 1908. 
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This step is in no way beneficial and it is 


dn no way helpful to speedy winding up 


proceedings. It is therefore necessary 
that separate rules are provided under 
this section or that the section itself is 
amended to provide for the details in re- 
gard to service of notice, sale and the mat- 
ter of appeals. Over and above these, 
there should also be a time-limit prescrib- 
ed within which the entire certificate pro- 
ceedings should , be coimpleted subject 
however, in special cases where the Col- 
lector has to obtain special sanction from 
the higher ,authorities for continuing the 
certificate proceedings beyond the said 
period of one year. | l 


6. Section 45-C of the Banking Regu- 
lation Act has to be amended to bring 
the same in line with section 446 of the 
Companies Act, 1956. 


7. Section 458-A of the Companies 
Act, 1956 should be amended so as to be 
in liné with the provisions of section 45-O 
of the Banking Regulation Act, 1949, 


8. <A suitable provision, in line with the 
provisions of section 45-F of the Bank- 
ing Regulation Act, 1949, should be in- 
troduced in the Companies Act, 1956.. 


9. Provisions of the Companies Act, 
1956 should be so amended as to enable 
the Official. Liquidator, to obtain decrees 
on the lines on which decrees are obtained 
under section 45-D of the Banking Regu- 
lation’ Act, 1949 by the Court Liquidator. 
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DELETION OF CLAUSE (2) IN 
SECTION 47, CIVIL PROCEDURE 
CODE. 

By ; 4 


T. S. SUBRAMANYA IVER. 


Much has been said about the need ‘to 
reduce the cost of litigation, and also 


quicken the disposal of cases. This is. 


with a view to make justice cheap enqugh, 
even for the poor and to obviate the 
criticism, that justice delayed is justice 
denied. But in actual practice and the 
working of the procedural law, we find 
that we are going in a reverse gear. 
This may be illustrated by the recent 
amendments of the Code of Civil Proce- 
dure by Act CIV of 1976, at least or at 


any rate in section 47 of the same. 
Section 47 provided a cheap and 
quick remedy by sub-clause (2) 


as it stood before the introduction of 
the amendment in the following terms 
vig. “The Court may, subject to any 
objection as to limitation or jurisdiction, 
treat a proceeding tinder this section as 
a suit or a suit as a proceeding and may 
if necessary, order payment of any addi- 
tional Court fees’. This was a very 
wholesome, and salutary remedy for all 
cases in execution, however complex or 
trivial in nature. On an order passed 
erroneously by the executing Court, be 
it trifling or otherwise, you could 'im- 
mediately take the matter in appeal to 
the appellate Court, generally the District 
Court. A petition to set aside’ a sale 
allowed or dismissed could be brought 
to the appellate Court. The Court fee 
for the appeal in such a small amount is 
merely one rupee. In another case like 
where excess property of a defendant is 
gold in execution and delivery ordered 
etc., the matter could be appealed. (We 
have a crop of cases now under the 
Debt Relief Acts coming under sec- 
tion 47 such as stay of execution etc. 
‘And there may be ever so many coticeiv- 
able instances coming within the tetnis, 
“All questions arising between the par- 
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ties to the suit.in which the decree was 
passed or their representatives, apd relat- 
ing to execution, discharge or satisfac- 
tion of the decree........ ” which are 
dealt with in the lower Court that could 
be taken on appeal by the aggrieved 
parties. £ EA 


- Now by deletion of the above-mention- 


ed clause/'(2) no appeal could be filed 
against an order passed in execution by. 
the executing Court. The cheap quick 
remedy is taken away and one will have 
to take the matter in revision only to the 
High Court in the metropolis. And a 
revision to the High Court though it may 
be handy and possible in the hands of. 
rich litigants, is certainly a very costly 
one to the poorer sections. ‘The real 
sufferers on account of the above amend- 
ment are the large segment of people, 
the poor litigants in mofussil stations 
who probably have to deal much with 
section 47, Civil Procedure Code. The 
work in the District Courts already 
reduced by taking away the revisional 
jurisdiction in Rent Control cases, would 
be still further diminished if appeals 
coming under section 47 are also depriv- 
ed. The amendment therefore virtual- 
ly takes away by the left hand what is 
given by the right. I am afraid that the 
amendment of section 47 in a great hard- 
ship to many a litigant. Not bang well 
conceived or considered, I believe it 
would be proper and just that the deleted 
clause should be reintroduced. It may 
not! be out of place here to quote what a 
former Chief Justice of the Supreme 
Court; Mr. S. M. Sikri in his inaugu- 
ral address in 1971 to the Punjab and 
Haryana Bar said: “I have never 
appreciated why Governments want to 
treat administration of justice as a 


commercial venture and derive profit 
from it. This must stop. If it does 


not, the public should be made aware of 
w E 
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RECRUITMENT, APPOINTMENT 
AND SERVICE CONDITIONS OF 
THE EMPLOYEES OF MADRAS 
CITY CORPORATION UNDER 
MADRAS CITY MUNICIPAL COR- 
PORATION ACT (IV OF 1919). 


By 
R. THiLLAI! VILLALAN, MADRAS. 


The failure to frame bye-laws ‘under 
section 349 of Madras City Corporation 
Act of 1919 by the Council is not only 
coming in the way of maintaining dis- 
cipline and controlling the conduct of 
the Class III and Class IV employees of 


the Corporation Establishment but also' 


in regard to the method of recruitment, 
appointment, promotion and service 
conditions. F 


For this purpose, we have to look mainly 
to four sections of the Act, i.¢., sections 85, 
86, 93, 349 (2). Section 83 (c) 
runs as  follows:—-Every appoint- 
ment to any post included in Class III 


or Class IV shall be made by the autho- 


rity , specified in sub-section (2) of 
section 93. Section 86 (l) states that 
save as Stherwise provided in that Act, 
the classification, methods of recruitment, 
conditions of service, pay and allowances 


and discipline and conduct of the Cor-. 


poration Establishment shall be ............ 
(it) in the case of employees included in 
Class III and IV be bye-laws made by 
the Council under section 349. 


- 


Section 93 (2} runs as followsi—Save as 
otherwise provided in that Act, appoint- 
ment to all posts in Class III and Class IV 
under the Corporation, the pay or the 
maximum pay of which exceeds one 


hundred rupees per mensem, shall be. 


made by the Commissioner from the list 
of candidates approved by the Appoint- 
ments Committee and in the order of 
preference indicated in thelist. Appoint- 


ment to all other posts in Class III and. 
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Class IV under the Corporation shall be 
made by the Commissioner subject to 
the bye-laws made by the Council. 


Section 349 (1) provides:—The Council 
may make bye-laws not inconsistent 
with that Act or with any other law — 
to provide (l) for all matters expressly 
required or allowed by this Act to be 
provided for by bye-law. 


A dispute regarding promotion of non- 
Graduzte Upper Division Clerk and 
Graduete Upper Division Clerk as Section 
Manager in theratio 4: į fixed by 
the Appointment Committee but not 
approved by the Council came up before 
Ramanujam, J., in K. Ramamurthy v. The 
Corporation of Madras by its Commissioner, 
Ripon Buildings, Madras and another. 


The contention of the petitioner as 
regards the fixation of ratio of 4 : 1 as 
betweenthe non-Graduate Upper Divi- 
sion Cierks and Graduate Upper Division 
Clerks igs that the said ratio has been 
fixed only by the Appointment Committee 
without the requisite sanction of the 
Council and therefore, it has no validity 
in law. Reference was made by the 
learned counsel for the petitioner to 
sections 85 and 93 of the Madras City 
Municipal Corporation Act, 1919, to 
substanziate his plea that in the case of 
employees in Class III (which comprises 
the Section Managers), the Council 
alone ig authorised to make rules or 
by-laws regarding the classification of 
service, methods of recruitment and 
conditicns of service and pay and 
allowance and discipline and conduct 
and that the Appointment Committee 
has no power to prescribe aratio between 
the nonsGraduate Upper Division Clerks 
and othars for the purposes of promotion 
to the post of Section Managers, 
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The learned counsel appears to be right 
in the said submission. Section 86 (1) 
(ii) says thatin the case of employees 
included in Class III and Class IV, the 
classification, methods of recruitment, 
conditions of service, pay and allowances 
and discipline and conduct of the mem- 
bers of that class are to be regulated by 
by-laws made by the Council in exercise 
of its powers under section 349 which 
specifically enable the Council to make by- 
laws not inconsistent with the provisions 
of the Act or with any other law to pro- 
vide for all matters expressly required or 
allowed by the Act to be provided for by 
by-laws. Section 93 provides for the 
constitution of an Appointments Come 
mittee and has not given the power to 
frame by-laws or regulations regarding 
the principles for recruitment or for 
promotion. The principles have to be 
laid down by the Council acting under 
section 349 while the Appoinment Goms 
mittee makes selection on the basis of 
those principles and sends proposals to 
the Commissioner who is the appointing 
authority. 


In this case, admittedly, it was not dis- 
puted that the formula of 4 : 1 between 
the non-Graduate Upper Division Clerks 
and Graduate Upper Division Clerks in the 
matter of promotion was laid down by the 
Appointment Committee. But this was 
not placed before the Counci!l for sanca 
tion. As-already pointed out, all matters 
relating to the classification, recruitment 
conditions of service, pay and allowances 
and disciplinary conduct have to go 
before the Council. Since the said ratio 
4 :1 prescribed by the Appointment 
Committee, did not have any sanction or 
approval of the Council as required under 
section 86 of the Act, the said formula has 
no legal basis. 


When specifically asked whether the 
formula had the approval or sanction of 
the Council at any time, the learned 
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counsel for the first respondent, the Cor. 
poration of Madras, submitted that the 
matter was never placed before the Coun- 
cil and its sanction obtained. Therefore,’ 
the ratio of 4 : I formulated by the 
Appointment Committee was only in the 
staga of proposal or suggestion and it 
cannot have and validity in law. 


The ‘learned counsel for the second 
respondent attacked the validity of the 
said formula of 4 : lon another ground 
as well. He submitted that as per the 
rules prescribed for promotion to the post 

of Section Managers from Upper Division. 7 
Clerks, only graduates are qualified, that 
non-Graduates cannot at all seek promo-« 
tion to the post of Section Managers 
and thatthe ratio4 ‘1 fixed by the 
Committee contravened the rules. In 
support of this submission, he referred to 
paragraphs 1015 and 1021 of the Madras 
Corporation Code. Paragraph 1015 
provides that for promotion to the post 
of Section Managers and Head Clerks, 
a degree of the Madras University is 
essential. Paragraph 1021 of the Madras 
Corporation Code which deals with 
promotions in the indoor establishment, 
however, proceeds on the basis that in 
addition to the graduates, non-graduates 
who have put in not less than 10 years 
of approved service as Upper Division 
Clerks are also eligible for promotion, 
The contention of the learned counsel for - 
the second respondent that only graduate 
Upper Division Clerks can seek promotion 
to the post of Section Managers cannot 
therefore be accepted. But it was 
unnecessary to go into the said submission 
of the learned counsel for the second 
respondent in detail, as the ratio of 4. f 
had to be held invalid in any event. 
Therefore, the formula laid down by the 
Appointment Committee fixing a ratio of 
4:1 in the matter of promotion to Section 
Managers from amongst the non-Graduate 
Upper Division Clerks and Graduate 


} 
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Upper Division Clerks was held to be 
bad for, want of sanction of the Council. 
The relief claimed by the petitioner in 
the writ petition was to quash the order 
of the first respondent, dated 6th Feb- 
ruary. 1975. According to the petitioner, 
this impugned order was based on the 
ratio of 4:1. But the impugned order 
did not indicate that it was based on the 
said ratio; it merely appointed two indivi- 
duals to the posts of Section Manager. 
It is not known whether this was been 
done in pursuance of the ratio of 4: 1 or 
whether it had been done in pursuance 
of paragraph 1021 of the Madras 
Corporation Code which makes the post 
of Section Managers selection posts. 
The Section Manager’s post has been 
treated as a selection post in paragraph 
1021 of the Madras Corporation Code 
and it says that persons of real merit, 
efficiency and capacity irrespective of 
seniority are to be selected for such posts 
from the qualified persons. Though the 
petitioner may be a person qualified for. 
promotion, he being a non-graduate with 
10 years service as Upper Division 
Clerk he cannot claim promotion purely 
on the basis of seniority in view of the 
rule relating to promotion contained in 
paragraph 1021 of the Madras Corpora- 
tion Code. It was not therefore possible 
for the Court to set aside the impugned 
order, dated 6th February, 1975. The 
fatio of 4:1 fixed by the Appointment 
Committee having however been set 
aside, the petitioner and the second 
respondent have to work out their rights, 
if any, before the first respondent. 


THR MADRAS 


The delay in framing bye-laws by the 
Council is the root cause for setting 
aside the ratio of 4:1 [fixed by the 
Appointment Committee. But, in this 
case, the absence of consideration of one 
aspect is very significant, i.e., the Upper 
Division Clerk or Graduate Upper 
Division Clerk is drawing salary in the 
scale of pay Rs, 250-10-300-15-450. 
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The salary exceeds one hundred. If that 
is so, section 93 (2) -empowers the 
Commissioner to appoint persons from 
the list of candidates approved by the 
Appointments Committee and in the 
order of preference indicated in the list 
without sanction by the Council. Here, the 
Appointment Committee indicated the 
order of preference by fixing a ratio 4 : | 
for the list of candidates to be appointed 
by the Commissioner. Only in the case 
of candidates who are drawing salary less 
than one hundred rupees and other cases, 
appointment shall be made by the 
Commissioner subject to the bye-laws 
made by the Council. This has to be 
rectified by way of review or appeal, if 
the Corporation has so chosen to work 
out the remedy. 


ra 
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Another interesting question is regarding 
the power of the Council of the Corpora- 
tion in appointing in Class I-A and 
Class I-B and Class II employees of the 
Corporation, This falls under section 
87 of the Act and came up before Rama" 
prasada Rao, J.,in S. Sarada and another 
v. State. of Tamil Nadu, represented by 
the Secretary, Education Department, 
Madras-600009 and others. ? 


Section 87 runs as given below:—87 (1) 
If a vacancy occurs in any office included 
in Class 1-A, Class B or Class II or any 
new office in Class 1-B or Class IL is 
created, the Council shall within three 
months appoint any qualified and suitable 
person to hold such office. (2) If the 
State Government refused to confirm the 
appointment so made, the Council shall 
~ appoint some other qualified and suitable 
person within forty-five days from the 
receipt of the order refusing confirmation. 
(3) In default of any appointment being 
made in accordance with sub-section (1) 
or sub-section (2), as the case may be, 
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the State Government may appoint a 
person who in their opinion, is qualified 
and suitable to hold the Office and such 
person shall be deemed to have been 
appointed by the Council. (4) Pending 
an appointment under sub-section (1) or 
sub-section (23 the Council may appoint 
a person to hold the Office temporarily 
and assign to him such salary as it may 
think fit. Provided always that the 
salary so assigned shall not exceed the 
maximum fixed by the State Government 
by rules in respect of the Office. 


A post of Assistant Education Officer 
fell vacant in the Corporation. Long- 
after three months after tke post fell 
vacant, the Council passed a resolution 
selecting the name of P for the post and 
P who was a B.T. Supervisor was 
appointed temporarily to the post pen- 
ding approval by the Government. 


However the Government acting under 
section 87 (3) of the City Municipal 
Corporation Act, appointed another 
person and reverted P from the post of 
Assistant Educational Officer. Aggrieved 
by the said order, P filed a petition for 
the issue of a writ challenging the said 
order, In the light of the statutory 
provisions, the contentions of parties may 
. Š L 
be considered. Normally if a statute 
prescribes a formal time-limit for the 
performance of a statutory duty without 
specifying any consequence, in default of 
compliance with such a mandate, then 
such a prescription is directory and not 
mandatory. It would be sufficient to 
referto the following decisions which 
throw light upon the discussion on the 
point as to what is mandatory and what 
is directory. The leading case is that of 
the Privy Council reported in Montreal 
Street Railway Gompany v, Normandin3 
The principle therein stated is that 
where the provisions of a statute relate 
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to the performance of a public duty 
and the case is such that to hold gull and 
void acts done in neglect of this duty 
would work serious general inconvenience 
er injustice to persons who have no 
control over those entrusted with the duty, 
and at the same time would not promote 
the main object of the Legislature, it has 
been the practice to hold such provisions 
to be directory only and not imperative. 
In Rattan Anmol Singh v. Ch. Atma Ram* 
the Supreme Court said that when the 
Jaw enjoins the observance of a particular 
formality, it cannot be disregarded and 
the substance of the rule must be followed. 
This principle was followed by the 
Supreme Court in Baby Ram v. Smt. 
Parsanam." No doubt, that was a case 
which arose under the Representation 
of the People Act and an election con~ 
test was reviewed by the Supreme Court. 
Gajendragadkar, 'J., adopting the earlier 
observations of the Supreme Court in 
various cases made a distinction between 
defects which are of a substantial 
character and those which are not of a 
substantial character. In essence the 
Supreme Court has repeatedly said that 
when a statute prescribes a mandate, may 
bs in relation to time within -which the 
statutory functionary should act or may 
be it relates to any other formality, such 
a mandate ought to be complied with if 
the non-observance of it would cause a 
serious defect and would enable the 
statutory authority to act in any manner 
it likes. It would be encouraging 
intransigence on the part of the statutory 
functionary if it were allowed lightly 
to disregard prescriptions made by the 
statute regarding the manner of exercise 
of power and particularly in a case where 
a consequence is provided in the Act itself 
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in case the peculiar prescription as to 


time, as in this case, is not observed, 


In the language of the learned Chief 
Justice in Guruswami Reddiar y. Secretary, 
Regional Transport Authority, South Arcot $, 
where a statutory provision prescribes a 
time-limit for doing a certain thing it is 
always a matter of construction whether 
its consequence is one of inhibition. The 
provisions of the statute themselves may 
give an indication. In other cases, the 
circumstances of the situation, or the 
justice of the matter may have a bearing. 
Therefore, ina case where a peculiar 
consequence is expressly provided for in 
the statute itself, then the general con- 
sideration as to whether the non-adher- 
ence to the rule would lead to injustice 
or affection of right of third parties are 
considerations which are really alion to 
the probiem. Therefore, if a statute, 
having regard to the objects for which its 
provisions relating to the appointment 
of officers to the establishment of the 
Corporation are concerned, says that 
a vacancy should be filled up within a 
period of three months by the Council 
and if it also provides that in default of 
such an appointment by the Council the 
State GBvernment can intervene and act 
on their own and make the appointment, 
then this consequence makes it clear that 
the prescription as to time is not purely 
directory but is obligatory. 


T may also refer to a decision of the 
Supreme Courtin Rsja Buland Sugar 
Company Limited, Rampur v. The Munici- 
pal Board, Rampur? which deals with such 
a proposition: 


“The question whether a particular 
provision of a statute which on the face 
of it appears mandatory inasmuch as it 
uses the word ‘shall’ is merely directory 
cannot be resolved by laying down any 
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general rule and depends upon the fact? 
of each case and for the purpose the 
object of the statute in making the pro- 
vision in the determining factor. The 
purpose for which the provision has been 
made and its nature, the intention o f 
the Legislature in making the provision, 
the serious general incovenience or injus- 

_ tice to persons resulting from whether 
the provision is read one way or the 
other, the relation of the particular proa 
vision to ether provisions dealing with 
the same subject and other considera- 
tions which may arise on the facts of a 
particular case including the language 
of the provision, have all to be taken 
into account in arriving at the conclu- 
sion whether a particular provision is 
mandatory or directory’. 
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In the imstant case, therefore, it has to 
be seen whether a serious genaral incon- 
venience or injustice to persons has been | 
done. The writ petitioner was aware 
that she was only appointed temporarily 
to the post pending approval by the 
competent authority. This by itself 
shows that the writ petitioner had no 
right to the post for her to seek for the 
discretionary relief under: Article 226 of 
the Constitution. Itis only in a case 
where there is an infringement of a vested ` 
right that a person can be said to be 
inconvenienced or affected. But when 
the said right which is agitated is incom- 
plete and not vested, then the person 
who seeks for the enforcement of such an 
inchoate right obtained by her cannot 
be said to be an aggrieved person. In 
the present circumstances it cannot be 
said that any public inconvenience or 
much less any inconvenience to the writ 
petitioner has occurred. She was occu- 
pying the post temporarily knowing fully 
well that she should quit the Office if 
the Government does not approve of the 
resolution of the Council. The principles 
enunciated by the Supreme Court that 
in case where a general inconvenience 
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has to be averted the situation created 
by the irregular exerciseof power by a 
statutory functionary has to be winked 
at and tolerated does not squarely apply 
to the instant case. 


In the decisions the proposition is well- 
established that a bare prescription as to 
time without furthering the intention by 
providing any consequence in case of 
non=compliance with the same has always 
been understood not as a mandate, but 
as a directive which is excusable and 
tolerated because it is of no consequence. 
But if on the other hand the prescription 
as to time is a well thought of directive 
coupled witha duty toact accordingly, 
then such a rule as to time has to be 
understood as a mandatory rule. 


Section 87 (1) has to be read with section 
87 (3). Sub-section (1) of section 87, no 
doubt, barely refers to a rule of time 
within which the Counci) has to act and 
fill up a vacancy occurring in the Office 
enumerated in that sub-section. Sub- 
section (3) however provides for the 
consequence in case where the Council 
fails to act within the time prescribed. 
The language of sub-section (3) is a 
pointer for interpreting the intention of 
the Legislature as to whether the rule as 
to time is directory or mandatory. If the 
Council makes a default in filling up a 
vacancy occurring in Class II Office, with 
which we are concerned, and so act in 
accordance with the prescription as to 
time, the residuary power to appoint a 
person who in the opinion of the State 
Government is qualified and suitable to 
hold the office springs automatically and 
and if an appointments is made such a 
person shall be deemed toj have been 
appointed by the Council. This conse- 
quence projecting the residuary power 
in the State to act in default has a 
apecial significance as ithas an impact 
on the rea] meaning and intent of the 
expression “shall within three months 
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appoint” appearing in sub-section (1) 
of section 87. If no such appointment 
is made, then in the popular as well as 
in the legal sense a default has been made 
in the matter of appointment in accord- 
ance with subssection (1). Thus read- 
ing sub-section (1) in conjunction with 
sub-section (3), a meaningful purpose 
in the matter of appointment of Offices 
im a vacancy in the specified officers 
appears. Even the marginal note is 
indicative of such a purpose. It speaks of 
the time within which a vacancy in 
certain posts must be filled up. Though, 
no doubt, marginal notes are not valua- 
ble guides for interpretation, they can 
certainly act sometimes as a basis to 
interpret. ‘The word ‘default’ in sub- 
section (3) has to be understood as an 
omission. In Fakir Ghunder Dutt v. Ram 
Kumar Chatterjee® the word ‘default’ was 
understood grammatically as a failure to 


perform. Itis one of the cardinal rules 
of interpretation that the plain and 


grammatical meaning of the words in a 
statute should first be thought of 
before adopting any other meaning which 
is not ordinary and popular unless there 
is an ambiguity in its meaning or there 
are compelling circumstances lea@ing the 
Court to adopt such a meaning. I do 


` not find any such extraordinary circum- 


stances in this case to interpret the word 
‘default’ in sub-section (3) of section 87 
in a manner other than ordinary. Under- 
standing the word ‘default’ as an 
omission, the question is whether the 
verb ‘shall’ in sub-section (1) has to be 
still understood as merely directory of 
as ‘may’. I have already referred to 
tha salient principle that if 2 power is 
coupled with a duty, then such coupling 
makes the exercise of power a com- 


pulsory event and does not vest in the 
authority invested with such power a 
discretion to act as it pleases or beyond 
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the directive, which is to be understood 
asa mandate annexed to the exercise of 
such a power. If the Council fails to 
appoint a qualified and suitable person 
to hold the Office in case any vacancy 
occurs in it within three months from 
the date of the occurrence of such 
vacancy in accordance with section 87 
(1) then itappers to me that -the resi- 
duary power of the State Government to 
act and appoint a suitable person of 
their choice is unquestionable as it is 
automatic. 


The Supreme Court has repeatedly held 
that if a statute lays down the modus 
operandi for the statutory functionary to 
act and if the pattern and manner of such 
acting is clearly set out, then no other 
mode of effectuating the intention of the 
Legislature is available to such a func- 
tionary. 


In our case the Legislature has designedly 
provided a pointer in a case of an omission 
on the part of the Council to appoint 
within the prescribed time. Ifthat is the 
basis for the challenged order and the 
State acted under section 87 (3) and 
€xercised their power to appoint the 3rd 
respondent after noticing the default com- 
mitted by the Council, it cannot be said 
that they acted without jurisdiction or that 
the order impugned poses an apparent 
error of law or any other apparent error, 


As the appointment of the writ petitioner 
was not made within three months from 
the date when the vacancy occurred, the 
Gouncil made an initial mistake in select" 
ing her even though the 3rd respondent 
was senior to her in service. Asa matter 
of fact, the record discloses that the merits 
of all the candidates considered by_the 
Council and by the Government were 
equal. The salient principle of selection 
is that if everything is equal as between 
the competing candidates then the senior- 
most has to be selected. This was also 
not borne in mind by the Council when 
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it made the appointment beyond time. 
These factors were borne in mind by the 
Government when it acted under its 
residuary powers under section 87 (3) of 
the Act and appointed the 3rd respondent 
to the post. 


W.P. No. 1459 of 1973 (1973): —The point 
for consideration in this writ petition was 
very simpie. The writ petitioner had been 
appointed by the Council as a reliever in 
case any vacancy arises in future, Such 
an appointment is not squarely within the 
meaning of section 87 (1) of the Act. The 
vacancy contemplated in section 87 (1) is 
not an expected or anticipated vacancy but 
a real vacancy. The writ petitioner was 
appointed as substitute in leave or any 
other vacancy that may arise. Itis 
therefore clear that as on the date of 
appointment she was not to fill upa 
vacancy which bad arisen before three 
months from the date of appointment. It 
is only to enable the writ petitioner to act 
in the contingency of a leave vacancy or 
any other similar vacancy arising that she 
had been appointed as a stop-gap measure 
for purposes of continuity and eventually 
in public interest. Probably this was 
done by the Council in exercise of its 
rights as a primary administrative body 
functioning under the Act. The Stata 
Government interfered with such a deci- 
sion of the Council treating it as if it was 
an appointment made under section 87 
(1) and by providing for themselves power 
to act under section 87 (3). As I said, the 
appointment of the writ petitioner by the 
Council is not under section 87 (1) and it 
cannot be. In’ snch circumstances, the 
residuary power under section 87 (2) or 
(3) is not available to the State Govern- 
ment to set aside such an administrative 
order of tha Council. Whatever power 
the State Government may have other- 
wise under the provisions of the Act, it 
has no power to disturb that order, under 
the guise of exercise of power under 
section 87 (3), The impugned orde" 
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expressly says that the appointment of the 
writ petitioner is as a relieving officer and 
not a3 an officer who would permanently 
fill up a post which has fallen vacant. As 
the appointment cannot be interpreted to 
be one under section 87 (1) the State 
Government cannot assume power under 
section 87 (3) to.set aside that order, in 
_ this behalf there is an error apparent, ‘in 
so far as the appointment of the writ 
petitioner for the purpose as above has te 
be sustained as the State Government has 
exercised jurisdiction when it has none 
under section 87 (3) andjin this behalf 
there is an error of law apparent on the 
record. I may incidentally add that the 
State Government: while passing the 
challenged order did not expressly refer to 
the appointment of Sarada to fill up leave 
vacancies, But the Corporation of 
Madras obviously understood the order of 
the State Government in that way. There 
is no disturbance of that part of the 
Council’s resolution by the State Govern- 
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ment in so far as Sarada is concerned’ 
Viewed in this light the petitipner can= 
net complain. Butjas the order has been 
understood by the Corporation of Madras 
so asto deprive her of the right to act in 
the leave vacancy though she has been 
appointed as such by the Council in 
exercise of its authority as the adminis- 
trative functionary in the Corporation, 
she has come up to this Court. It isin 
this perspective that she is entitled to 
relief. 


? 


In this case, Government came into the 
scene after nearly six years. Action or 
inaction inframing bye-laws or filling 
posts within the statutory period will 
affect the employees ina very drastic 
manner. This aspect has to be borne in 
mind by public bodies when they are 
dealing with the life-problem of the 
nerves of their Establishment. 


i} | 
“JUSTICE TO THE POLICY- 


HOLDER” UNDER SECTION 49 OF 
THE INSURANCE ACTIV OF 1938. 


By 


T.A. VARADARAJAN, M.A., B.L., D.P.P.A., - 


Advocate, Standing Counsel, Life Insurance 
Corporation of India, Madurai Division, 
Tamil Nadu, 


The recent discussion appearing in ‘The 
Hindu under the title “Justice to the 
policyholder’? has prompted me to 
address myself to an allied subject in the 
realm of life insurance, the same. being. 


“Title and right, to the policy amounts 
Of life assured under section 39 of the 
Insurance Act IV of 1938”. 


The effect of section 39 of the Act, 
(in this discussion reference to the Act 
will mean the Insurance Act IV of 1938), 
on the right of the. nominee to the 
policy amounts, ia not free from dif- 
culty. Iam confining my discussion 
to the limited question of the right 
of the’ nominee as against the heirs 
of the deceased, life-assured, under the 
above section. As per the provisions 
and the scheme of the Act, in this 
regard, gections 38 and 39, deal with 
assignment and transfer of insurance 
Policies, and nomination respectively by 
the  policy-holder. The above two 
sections, present a complete self-contained 
code, in regard to the devolution and 
distribution of the policy amounts, in 
certain contexts, provided for, in them. 
Assignment simpliciter of the fruits, 
under the policy does not require eluci- 
dation, since there is not much of con- 
troversy, in regard to the absolute title of 
the assignee, in such cases over the 
amount. 


But the “same cannot be said of 
nomination prescribed under section’ 39 
the Act. What is the rationale and 
object behind such a provision, viz., the 
process of nomination by the policy- 
holder, its legal effect and basis? The 
J~8 a : 
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policy-holder is desired to make an elec- 
tion, among his near and dear and asked 
to name that person or persons, so as to 
have that name specifically enshrined in 
the policy itself to secure to him, by pay- 
ment, the amount under the policy, after 
it matures for payment, in the event of 
the death of the life assured. Nomina- 
tion is revokable. There is no fetter on 
the life assured, to cancel a nomination 
and nominate another in the place of 
the prior nominee, in contra-distinction 
to assignment which becomes unalterable 
and operates asa transfer inter vivos. 


In what manner has this nomination 
to be understood? How has it been 
actually interpreted and followed by 
Courts? If it does not conform to 
accepted norms, what are the remedies 
open? It shall be my endeavour to 
discuss and answer the above points, in 
this paper. l 


Section 39, is itself divided into 
seven sub-sections, with two provisos. 
I am not dealing ‘here with the effect 
of sub-section 7, which attracts section 6 
of the Married Women’s Property Act, 
1874. Untramelled by judicial decisions, 
and inhibitions attendant on such ‘case 
law to which I shall advert later, let me 
first extract the relevant sub-sections of 
section 39 and deal with their purport, 
import and interpretation, on well- 
settled principles. 


Sub-section (1) reads :— 


“The holder of a, policy of life insurance 
on his own life, may, when effecting 
the policy or at any time, before the 
policy matures for payment, nominate 
the person or persons to whom the money 
secured by the policy, shall be paid, in the 
event of his death,” 


Provided that, where a nominee is a 
minor, it shall be lawful for the policy- 
holder, to appoint in the prescribed 
manner, any person to receive the money, 
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a 
secured by the policy, in the event of 
his death, during the minority of the 
nominee.’ ’ 


Sub-section (5) is as follows: 


“Where the policy matures for pay~- 


ment during the life-time of the person 
whose life is insured, or where the 
nominee, or, if there are more nomi- 
nees than one, all the nominees die 
efore the policy matures for payment, 
the amount secured by the policy skali 
be payable to the policy-holder or kis heirs 
or legal ‘representatives, or the holder 
of Succession Certificate, as the case 
may be.” 


Sub-section (6) reads to the followin 
effect :—. 


‘Where the nominee, or, if there are 
more nominees than one, a nominee or 
nominees survive the.person whose life 
is insured, the amount secured by the, 
policy shail be payable to such survivor or 
survivors.” 

The meaning and interpretation, to be 
put on the above clauses will clinch the 
position and the rights of the nominee to 
the amount secured under the policy. 


The following is an accepted rule of 
interpretation of a statute, that, where 
there is a specific statute on a specific 
subject, the provisions of that statute on 
that subject, have to prevail. 
"can be no application of; or invoking of 
any other general law, in regard to that 
subject: l 

Keeping the above stautory rule in mind, 
there can be no dispute that the provisions 
of the Insurance Act, 1938 alone will 
govern the rights under an insurance policy 
and not any general law. Generalia 
sbectalibus non derogant— Special excludes 
general, , 

Section 39 (1) and 39 (6), which are the 
substantive distributive clauses, enact that 
the holder of a policy.....may.... 
nominate the person or persons, to whom 
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the money......... shall be paid in the event 
of his death and the nominee sprviving 
the life- assured, ‘shall be paid the amount 
insured. The proviso to sub-section l, 
enacts that he can appoint any person 
to receive the money, on behalf of a minor 
nominee. The name of the nominee 
gets engrafted in the policy itself, for 
which provision is made, in its tabular 
columns. 


Nowhere does this Act, or any section 
thereunder provide any machinery 
for collection, by anyone, of the policy 
amount, on behalf of the heirs of the 
life . assured, on his death. Nor is there 
any scope or reason, for such a pro- 
vision in this Act, for reasons set out 
below. The specific words used are ‘‘shall 
be paid” and “‘receive’”*, which mean and 
intend that the nominee has a full fight 
of disposal over the same. There is no 
definition clauce like “nominee” in the 
Act at all, to acquire any special meaning 
or significance for that word. Section 39 - 
(1) used the word ‘nominate’ in the first 
instance and only in the proviso and 
later sub-sections, the word “nominee” 
to describe the person so ‘named. The 
dictionary meaning of the word 
‘nominate’ is ‘to name a person.’ Thus, 
the word nominee is not used in any technical 
sense, and it is not a term of attin the Act. 
Thus there is no scope or warrant, for 
invoking the theory of a nominee under 
section 39, being or becoming a trustea 
or agent of the life assured’s heirs or 
legal representatives. He is clothed with 
the right to receive the amount and 
left free to deal with it in any manner 
he likes. The nominee is not under 
any liability to account to anyone, for 
the money paid to him or received by 
him, 

Further, a close look-up of sube- 
section 5, extracted above will demon- 
strate the correctness of the interpreta- 
tion put forth above by me and expose 
the fallacy underlying the theory of 
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trusteeship and collective agent imputed 
to the mominee. This sub-section (5), 
provides that, in the event of the death 
of the nominee, before the policy matures 
fer payment, the amount secured under 
the policy, shall be payable to the policy- 
holder or his heirs or the legal representatives 
or the holder of Succession Certificate, as the 
case may be. In this particular context, 


nominee is not contemplated and pro- ' 


vided for, for payment. Does it not 
clearly proclaim that under section 39 
(1) and 39 (6), nominee alone is exclu- 
sively contemplated in his individual 
capacity and not as trustee ? 


Thus, the legislature was fully aware 
as to when and under what circumstances 
and contexts, the. title and right to the 
policy amounts enure to the heirs or 
legal representatives of the life assured, 
and when it should not devolve 
on them, but only on the nominee for 
himself alone and has made provision 
for the same, and also accordingly 
provided specifically for different situa- 
tions as well. Thus, the intention of the 
legislature is clearly reflected in the very 
section 39 itself as to in what context, 
the hei or legal representatives or holder 
of Suczession Certificate themselves have 
a right to the amount secured under 
the policy. 


Nominee is given a rather special rank 
„and position than the heirs and legal 
representatives of the life assured, in 
certain circumstances and background 
and there is no justification to go behind 
the clear provisions of the Act, in this 
regard, and spin a theory of trusteeship 
and collection agent for the nominee, 
on behalf of somebody else. 


It is too farfetched and impossible 
of acceptance that when a life assured 
enters into a contract with the insurer, 
the Life Insurance Corporation of India, 
and exercises his choice of nomination 
under section 39, by naming a most 
endearing person of his, he does it with 
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the sole idea-of making that person, a 
trustee or- collection agent with no 
personal or beneficial interest for him 
(nominee), but only with the onerous 
liability to account to the heirs, etc., for 
the said money, and hand it over to 
them. No such idea or motive is enter- 
tained and ever occurs in the mind of 
the policy-holder when he makes the 
nomination. In fact, he entertains the 
opposite mens rea of benefiting the 
nominee, individually and personally 

alone and not in trust for others. 


It is too artificial and opposed to 


-the realities to inject and induct in the 


mind of the policy-holder, notions of a 
trust and agency, when he makes.a 
solemn nomination. Many hundreds, nay 
many thousands of policy-holders (lives 
assured), would get disturbed, disillusioned and 
turne iurtle, in their graves, if ever they 
should come to know, that their objects ` of 
affection by nomination, should get displaced 
by some one else, whom they did not want to 
benefit, (they may be anyone, and in 
some cases even wife and children) 
should knock away the money by some 
imaginative process (not even by any legal fic- 
tion) for which there ts no sanction anywhere 
in the Statute. 


If really the intention of the authors of 
the statute, had been that the insurance 
policy amount, on the death of the 
life assured, intestate should devolve 
on his heirs at law, nothing was easier for 
them, than to delete section 39, empower- 
ing the policy-holder to nominate a per- 
son, to receive the sum and allow the law 
to take its own course, in its place or prescribe 
specifically, that the personal law of the life 
assured will govern the distribution of payment, 
of the insurance policy amount. In the absence 
of‘any such provision, there is no escape 
from reading and interpreting section 39, 
as it stands and making over the amount 
to the nominee. There is neither law 
nor equity, nor good conscience, to 
deprive the nominee, of his legitimate 
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rights and unjustly enrich a person, 
whom the life assured, never intended to 
benefit. 

It will be an inroad into the legis- 
lative power and content of the 
Parliament, for the Judiciary to attempt 
to find nen-existent things in the statute- 
Section 39, as it stands, has to be treated 
as a special provision of law, equating 
the nomination, to the nearness of a 
will, or testament, declared solemnly 
by the life assured, as to the disposal of 
the policy amount. The absence of the 
terms, “Right”, “Title”, or “Interest”, 
in section 39, in regard to the amount, 


directed to be paid, to the nominee,- 


does not militate, in the least, against 
the nominee getting the policy amount 
absolutely to himself. 


It is a well-known dictum, that it 
would be the primary duty of the Courts, 
to advance the avowed intention of 
Parliament and not to scuttle the same, 
by adhering to their own concepts, 
which do not fit in, in the context. To 
whittle down the nominee, to an account- 
able fiduciary agent, with no beneficial 
interest in the amount, under the 
policy, is not the object and intention of 
the Jaw-makers nor that of the policy- 
holder. 


Even assuming, without conceding, 
that there is lacunae in section 39, for 
which there is not the slightest warrant, 
as discussed by me above, the Courts would 
be justified in the background of the 
clear intention known, expressed and 
gathered from section 39, to resolve the 
.same,in favour of the nomince’s absolute 
title and right to the policy amount, 
instead of resorting to the doctrine of 
trusteeship and collection agent. 


Maxwell and Craig in their book on 
‘Interpretation of Statutes’, lay down, 
the following doctrine:— 


‘Where the main object and intention 
of a statute aro clear, it must not be 
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reduced to a nullity, by the draftman’s 
unskilfulness or ignorance of law. Even 
sections and sentences omitted to be 
incorporated, can be supplied by the 
Court, if the intention of the legis- 
lative body is clear’? Ramasamy Pillai v. 


‘Muthusamy Pillai.» 


Coming now, to the case-law on the - 
matter as far as Iam aware, there 
is no Supreme Court ruling on this 
subject. The decisions of the High 
Court are not uniform in this regard. 


The decision reported in Atmaram 
Mohanlal v. Gunvantiben* has fallen back 
on the theory of trusteeship and collec- 
tion agent for the nominee. Kesari Devt 
v. Dharma Devi’ does not favour the 
theory of, nominee being a trustee or 
collection agent. It gives sound and 
cogent reasons, not to follow the above- 
said theory and holds that the nominee 
has an absolute heritable right to the 
amount. L.I.C. v, United Bank of India 
Lid.,* concedes, that if the nominee lives 
on the date of the death of the policy- 
holder, he can validly lay claim, to the 
payment of money for himself, personally 
and abolutely, though its observations, 
in certain other respects, lean in® favour 
of the doctrine of agency, and trustee- 
ship, for the nominee. Raja Ram v. Mata 
Prasad’ was not a ease between the 
nominee and the heirs of the deceased 
life assured. It related to the right of 
the creditor of the deceased life assured’ 
to proceed against the policy amount in 
the hands of the nominee. They leave 


open specifically the question, decided 
in Kesari Devis case® regarding the 


nominee’s title to the amount, stating 
that the same did not arise before them. 





1. (1953) 1 M.L.J.9.N. p. 41. 

2. (1977) 18 Guj. L.R. 668: (1977) A.C.]. 
449: A.ILR.1977 Guj. 134. 

3, ALR. 1962 All, 355. 

4. ALR. 1970 Cal.513 at 518, 

5. ALR, 1972 All. 167 (F.B.). 
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In Karuppa Gounder v, Palaniammal® the 
tie was between the wife (the Ist plaintiff ) 
the nominee of the life assured, the 
daughter (2nd plaintiff) of the deceased 
life assured and mother-in-law (5th 
defendant) of the life assured. The 
learned Judges held that the Ist plain- 
tiff being the nominee, she alone was 
entitled to the insurance amount. This 
ruling as one of a later Division Bench 
. decision must prevail as against the 
earlier Division Bench ruling in 
D.M. Mudaliar v. 1.0. and B. Corporation? 
Smt. Saraswathi Bai v. Smt. Malati.® 
and Sarojint Amma v. Neelakanta Pillai® 
have made the position of the nominee a 
truncated one, making him a trustee 
and an agent for collection, on the basis 
of certain English decisions and con- 
cepts, which can have no relevance, for 
us at all, for all the reasons I had set out 
above. 


The matter is a simple one, based 
on the interpretation of a simple section 
39. To attract the farfetched theory of 
trusteeship and agency, for nomination 


under section 39, is only doing violenc® ' 


to the clear language of the said section: 
It is regrettable, that all the above 
reasoning and arguments plaeed and 
advanced supra, in this discussion, had 
not been put forth before some of the 
Judges and there had not been a proper 
canvassing of the position in all its 
aspects. 


The refusal on the part of the-Gujarag 
High Court, in Atmaram Mohanlal’s 
casei9 to send up that case to the 





6. (1963) 1 M.L.J 86:76 L.W. 236: LLR 


(1963) Mad. 434:A.I R. 1963 Mad. 245. 
7, (1956) 2M.L.J. 476: I.L.R. (1957) Mad. 
326: A.I.R. 1957 Mad, 115, 
8. A.1.R. 1978 Karn. 8. 
9. A,1.R. 1961 Ker. 126. 
10. 1977 A.C.J. 449; 
134, 
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Supreme Court, by issue of the Certifi- 


_cate sought for, on the ground ‘that the 


case did not involve any substantial 
question of public importance, is unfor- 
tunate, 


The characterisation of the decision 
reported in Kesari Devs case} ag an 
ipsi dixit of the Judges rendering it, by 
the Gujarat High Court, in Almaram 
Mohanlal’s case!? referrred to above is not 
fair to the sound and robust wisdom 
displayed in that ruling. 


A fresh look, a rethinking and analysis 
of the subject on the part of the 
Judiciary, is required, at an early date. 
To state, that a vital matter concerning 
millions of policy-holders of the mono- 
lithic giant organisation of Life Insurance 
Corporation of India, does not involve 
any substantial question of public import- 
ance, is not easily understandable and 
does little justice, to the all-embraciag 
question, that arises and concerns a mighty 
substantial section of the Indian popula- 
tion. 

An authoritative pronouncement, by 
the Supreme Court, on the subject 
dealt with, and pin pointed above, viz. — 
the rights of nominee under section 39 of the 
Act, which is a day-to-day question, engaging 
the top men of the Life Insurance Corporation 
authorities, settling innumerable contested 
claims, between the nominee and the heirs of 
the life assured, is eagerly awaited. 


If any difficulty or uneasiness should 
still be felt on the part of some of the 
Courts, to deviate from their trodden 
path, it is for Parliament to step in and 
make the law, so as to reflect the wishes and 
intentions of the policy-holder and do justice to 
him. 


m 
l1. A.I,R. 1962 All. 355. 
42. 1977 A.C.J. 449: A.LR, 1977 Guy. 134, 
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STARTING POINT OF LIMITA- 
TION FOR A SUIT TO REDEEM 
AN OTTI, WHERE TAERE ISA 
PURAKADAM. 


By 


R. BaaxersHnan, Advocate, Nagercoil. 


‘Purakadam is a further advance made 
by a mortgagee on the seeurity of the 
‘land already mortgaged to him, The 
‘words “‘puravaippu or purakadam”’ imply 
that the amount due under the deed of 
further charge is payable with the 
original mortgage amount, in other 
words, the effect of the transaction is to 
increase the principal of the original 
mortgage by the amount subsequently 
advanced — vide Sundara Aiyar’s Malabar 
and Aliya Santhana Law, 1922 ae 
page 456. 


When there is a purakadam the cause of 
action for filing a suit for redemption 
ig the date of the purakadam as per the 
Travancore Limitation Act 1100 M. E., 
(Act VI of 1100 M. E.) Section 20 (1) of 
the said Act reads thus:— 


‘If before the expiration of the period 

prescribed for redemption of a mortgage, 
` the mortgagee accepts from the mort- 
gagor a puravaippu or purakadam deed 


creating a further charge on the mort- 


gaged property, and duly registered, the 
prescribed period of limitation shall be 
computed from the date of such pura- 
vaippu or purakadam deed.” A provi- 
‘sion similar to section 20 (1) of the Tra- 
vancore Limitation Act, 1100 M.E., is 
not found in the Indian Limitation Act 
1908. The Travancore Limitation Act 
1100 M.E., was repealed, and the Indian 
Limitation Act was extended to the eršt= 
while Travancore-Cochin State with 
effect from Ist April, 1951, by virtue of 
section 6 of the Part B State Laws Act IIT 
of 1951. 


What is the effect of the repeal on a 
purakadam executed before the Indian 
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Limitation Act was extended to the erst- 
while Travancore State? The trea now 
comprised in Kanyakumari District and 
Shencotta Taluk of Tirunelveli district 
of Tamil Nadu was part of the erstwhile 
Travancore-Cochin State. This area is 
called transferred territory. 


In Thomas v. Victor? Mr, Justice Mohan 


held that the mortgagor ought to con- 
solidate both the mortgages and redeem 
and piecemeal redemption is 
impossible. He further held that his right 
of consolidation is not a mere right to have 
the advantage of an existing statute, but 
it is a vested right in the property. He 
accepted the view that the period of 
limitation has to be reckoned from the 
date of the purakadam. Justice Mohan 
laid emphasis on a provision in the pura- 
kadam deed also. It is submitted that 
the position would not be different even 
if there is no such provision in the pura. 
kadam -deed. It is an implied term in 
a purakadam deed that the mortgagee 
shall be in possession of the mortgaged 


` property in accordance with the purekae 


dam deed also. 
J 


Mr. Justice Varadarajan in Parameswaran 
Thampi v. Kanakamma Thankachi, and others* 
has however held that a purakadam 
cannot be taken as a starting point for 
limitation for a suit fər redemption after 
the Indian Limitation Act, 1908, wa’ 
extended to the transferred - territory. 
Mr, Justice. Varadarajan has not consi- 
dered the prior ruling by Justice Mohan. 
Mr. Justice Varadarajan came to the 
conclusion that after the Transfer of 
Property (Amendment) Act, 1929, the 
doctrine of consolidation cannot be 
applied at all, and that the Amendment 


‘Act did away with the doctrine of consoli- 


dation. It is submitted that the decision 





4.1.R, 


1. (1976) 2 M.L.J. 5:89 L.W. 164: 
1976 Mad, 273. 
2. (1977) 90 L.W. 258, 


is eek Je * A 
4 THE MADRAS LAW JOURNAL 


of Justice Varadarajan is debatable: 
the transferred territory the Transfer of 
Property Act was not in force till Ist 
May, 1952. The general principles of 
the Transfer of Property Act, 1882, were 
however being applied in the transferred 
territory which formed part of erstwhile 
Travancore-Cochin State. 


The doctrine of consolidation con- 
tained in section 61 of the Transfer of 
Property Act, 1882, as it stood before the 
Transfer of Property (Amendment) Act, 
1929 was recognised: as the law in the 
transferred territory prior to Ist’ May: 
1952,—vide P. Neelakantan' v. Uminini 
Pillai® Bhaskaran v. Agnisarmgra* Azheekkal 
Sree Varatha Devaswom v. Ummen Sait 
Abdulla Sait. The Travancore and 
Travancore-Cochin Courts followed the 
dictum laid down in Ramarayaningar V. 
Govinda Krishna,* Janki Nath v. Pramatha 
Nath,” Nachappa Goundan v.' Samiappa 
Goundan.® So, the law that is applicable 
in the transferred territory is the law as 
it stood prior to the Transfer of Property 
(Amendment) Act, 1929, for transactions 
which took place prior’ to Ist May, 1952. 
The right of consolidation is a vested 
right in, the transferred territory, which 
cannot be taken away by the subsequent 
extension of the Transfer of Property Act 
to the transferred territory. When a 
purakadam deed was executed prior to 
1951, in the transferred territory, the 
Travancore law is applicable, and not the 


Transfer of Property Act. In M.S. 
Padmanabha lyer v. Devadas Silus? and 
3. (1952) K.L.T. 129:7 D.L.R. (T.C.) 479: 


A.LR. 1952 T.C. 295. 

4. (1946) T.L.R. 546. 

5, (1950) K-L.T. 462: (1950) 5 D.L.R. (T.C.) 
473: A.L.R.1951 T.C. 17. 

6. (1927) I.L.R,50 Mad. 180: 52 MLJ. 338; 
25 L.W. 621: 54 I.A. 68: A.LR. 1927 P.C. 32. 

7. (1940) 1 M.L.J. 446: 51 L.W. 116: 67 LA. 
82: A.LR. 1940 P.C. 38, 

8, (1946) 2M.LJ. 35: A.LR. 1947 Mad. 18. 

9. (1970) 2 M.L.J. 520, 


In another, 
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Justice P.R. Gokulakrishnan 
held that for a transaction effected in 
the transferred „territory prior to the 
Transfer of Property Act being made 
applicable to the transferred area, 2.¢., lst 
May, 1952, the Travancore law should 
be made applicable. In such circum- 
stances if a purakadam was executed prior 
to Ist April, 1951; when the Indian 
Limitation Act was made applicable to 
the transferred territory, the law appli- 
cable is the Travancore law; the mort- 
gagor could file a suit for redemption 
within the prescribed period from the date 
of the purakadam, which is to be taken 


at the starting point for limitation. 


Apart -from the above discussion, it is 
submitted that Mr. Justice Varadarajan’s 
view is not’ correct for the following 
reasons:—In.a suit for redemption by the 
mortgagor the date of purakadam isto 


s be taken ar the starting point of limita- 


ation. - It is a vested right under sec= 
tion 40, of the Travancore Limitation 
Act. The extension of the Indian Limia 
tation Act of 1908 to the transferred 
territory will not take away the already 
vested right of the mortgagor. It is held 
in Subodhckandra vw, Kanhai Lal, ag ` 
follows :— 


“Even though the new Limitation Act 
of 1963, was retrospective in operation, 
it was not.so far retrospective as to be 
confiscatory in nature even in respect 
of the existing rights of the’ parties. 
The decree which was alive by- reason 
of the extension of the period effected 
by acknowledgment, and part payment 
under sections 19 and 20of the old 
Limitation Act did not lose the 
extended life because of the ‘fact that 
no such extension was available under 
the new Act of 1963’. When section 
20 of the Travancore Limitation Act 
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specifically provides, that the prescribed 
period of limitation shall be computed 
from 4 the date of purakadam for a 
redemption; suit filed by the mortgagor, 
even though the Indian Limitation Act, 
1908, has no such provision as in the 
Travancore Limitation Act of 1100 M.E. 
the already , vested ,right of the mort- 
gagor under section 20 of the Tra- 
vancore Limitation Act cannot be taken 
away by the introduction of the Indian 
Limitation Act in the transferred terri- 
tory, and by the repealing of the Travan- 


core Act, 


Further, clauses (a) and (b) of the pro- 
viso to section 6 of the Part B States Act 
(III of 1951) specifically save the existing 
rights derived by the parties under the 
Travancore Limitation Act, and the 
general principles of the Transfer of Pro- 
` perty Act, Section 6 of the Part B States 
Laws Act, 1951, reads thus:— 


*Repeals and savings:—If immediately 
before the appointed day, there is in 
force in any Part B State any law 
corresponding to any of the Acts or 
Ordinances, now extended to that State, 
that law shall, save as otherwise 
expressly provided in (this SON stand 
repealed: 


Provided that repeal shall not affect:— 


(a) the previous operation of any law so 
repealed or anything duly done of 


suffered thereunder, or 
XN 


(b) any right, privilege, obligation or 
liability acquired accrued or incurred 
under any law so repealed, or 


(c) any penalty, forfeiture or punish- 
ment incurred in respect of any 


offence committed against any law ‘so - 


repealed, or 
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(d4) any investigation, legal proceedings 
or remedy in respect of any sych right, 
privilege, obligation, liability, penalty, 
forfeiture or punishment as aforesaid; 
and any such investigation, legal pro- 
ceedings or remedy may be instituted, 
continued or enforced, and any such 
penalty, forfeiture or punishment may 
be imposed, as if this Act had not been 
passed, 


Provided further that, subject to the 
preceding proviso (any appointment, 
or deligation made notification, orde", 
instruction .or direction issued, rule, 
regulation, form, byelaw or scheme 
framed, certificate obtained, patent, 
permit or licence granted or registration 
affected) under any such law shall be 
deemed to have been done or taken under 
the corresponding provision of the Act 
or Ordinance as now extended to that 
State, and shall continue to be in 
force accordingly unless and until 
superseded by anything done or any 
action taken under the said Act of 
Ordinance.” 


The proviso to section 6 is explicit 
that any- rights accrued unfer the 
repealed Act are saved. Hence in filing 
a suit for -redemption the mortgagor 
can avail of the benefit ‘of Sec- 
tion 20 of the Travancore Limitation 
Act, and hence the prescribed period of 
limitation shall be computed from the 
date of purakadam and not from the 
date of the original mortgage. 


Hence I submit that the conclusion 
arrived at by Mr. Justice Mohan ig 
correct, and Mr. Justice Varadarajan’s 
view requires reconsideration. 


icky Gy 
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SECTION 25 (d) OF THE TAMIL 
NADU COURT-FEES AND SUITS 
V ALUATION ACT (XIV OF 1955). 


By 


S. GOVINDARAJAN, B.SC., B.L., Advocate 
and Government Pleader, Chidambaram. 


If you want a declaration that you are 
not liable to pay Sales tax, Income-tax, 
Municipal tax or any other amount and 
the consequential relief of injunction, or 
a declaration of your rights as a trustee 
or any other position or a right of ease- 
ment and the consequential relief of 
injunction, have recourse to section 25 
(d) of the Tamil Nadu Court-fees Act 
and value the plaint on Rs. 400. This 
appears to be the modus operandi. 


Section 25 (d) reads thus: “In other 
cases, whether the subject-matter of the 
suit is capable of valuation or not, fee 
shall be computed on the amount at which 
relief sought is valued in the plaint or 
on rupees four hundred whichever is 
higher”. 


Prior to the enactment of the Madras 
Court-fees and Suits Valuation Act 
(XIV.of 1955) the valuation was accord- 
ing to section 7-IV (c) of the Court- 
fees Act (Central Act XVII of 1870). 


Section 7-IV (c) runs as follows: 


“7-IV (c)—for a declaratory decree 
-and cofisequential relief—to obtain a 
declaratory decree or order where conse- 
quential relief is prayed, 


re ee in all such suits, the plaintiff 
shall state the amount at which he values 
the relief”. 


It will be very clear from a reading of 
section 25 (d) of the Tamil Nadu Act 
that it relates to intangible or incorporeal 
tights. That is how it has been judi- 
cially interpreted. Vide Dr. Arthur 
Nathaniel v. R, P. N athaniel’, K. Sun- 
daramurthy v. Manickammal? and Abdul 
Rahim Saheb v. The Madras State Wakf 
Board’, 


So long as the relief relates to a right 
of easement or a right relating to an 
ie a a 


1, (1962) 2 M.L.J. 420. 
2. (1964) 1 M.L.J. 152. 
3. (1965) 1 M.L.J. 278. 
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office or management there is no diff- 
culty. The plaintiff has the right to put 
his own valuation or value it on the 
higher valuation of Rs. 400. 


The difficulty comes in only when the 
plaintiff wants a declaration and injunc- 
tion in respect of his non-liability to pay 
some tax or other monetary liability. 
In such cases can a plaintiff put his own 
valuation or value it on Rs. 400? In 
my humble opinion, he cannot. 


In a very early case reported in Rachappa 
Subrao v. Shidappa*, the Privy Council 
has laid down the dictum: “The object 
of the Act is not to arm a litigant with 
a weapon of technicality but to secure 
revenue to the State and its provisions 
are to be so construed”. This decision 
has stood the test of time and has been 
followed in later decisions. 


In a suit when the plaintiff in effect 
wants to escape a monetary liability, the 
value of the relief will be the amount 
which the plaintiff wants to disown lia- 
bility for. In whatever manner the 
plaint allegations are camouflaged the 
substantive relief is the escape from lia- 
bility from payment of this particular 
amount.~- 


“In order to determine the amount of 
Court-fee payable in a suit, the Court 
has to see in each particular case, what 
the nature of the relief claimed is and 
for that purpose it must look at the 
allegations contained in the plaint. The 
substance and not the mere language of 


the plaint must be looked into”. Vide 
Arunachalam Chetty v. Rangaswami 
Pilla’; WVenkatasiva v. Venkatanara- 


simha’; Kayathan Roche alias G. C. 
Roche v. K. Chinnayya Roche": Gutta 
Venkayya v. Venkata Ratamma®; K. 
Gopalan v. A. Venkatesan®. If this test 
ee ee 


4. (1919) 36 M.L.J. 487: 46 1.A.24: 
A.LR. 1918 P.C. 188 (P.C.). 

5. I-L.R. 38 Mad. 922: (1915) 28 M.L.J. 
118, 

6. (1932) 63 M.LJ. 764: 
Mad. 605. 

7. (1939) 1 M.L.J. 425: A.LR. 1939 Mad. 
435. 


A.I.R. 1932 


8. (1937) 2 M.L.J. 916: A.LR. 1938 
Mad. 253. , 

9. (1953) 1 147: 
Mad. 573. 


M.L.J. A.LR. 1953 
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is applied there can be no doubt that the 
plaint will have to be valued on the 
amount which he seeks to disown liability 
for. 


In Natharam Kashiram v. State of 
Madhya Pradesh”, the plaintiff disput- 
ed his liability to pay some amounts due 
to Government 'for which recovery pro- 
ceedings had been instituted by the Gov- 
ernment. The Court held that “the plain- 
tiff is`challenging his liability for a cer- 
tain amount and if he were to do so it 
would mean that he is avoiding liability 
to that extent necessarily requiring an 
adjudication whether that amount is or is 
not due. Therefore this is not a case 
where the claim is incapable of any valua- 
tion or liable to be arbitrarily valued. 
The claim in such a suit being capable of 
definite valuation it cannot be urged that 
to the plaintiff it has a different value 
which he can put down in the plaint either 
for purposes of Court-fees or for pur- 
poses of jurisdiction. When he seeks to 
avoid the liability for a definite amount, 
value to him must be the same which he 
seeks to avoid’. 


Similarly in a recent Andhra decision 
(reported in Andhra Pradesh State 
Electricity Board v. K. Ramachandra 
Reddy™) in deciding a similar ques- 


10. A.I.R. 1962 M.P. 367. 

11. (1977) 2An.W.R.366 : (1977) An.L.T. 
101; (1977) 1 A.P.LJ. 154: A.LR. 1977 
A.P. 200. 
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tion arising under section 24 (d) of the 
Andhra Court-fees Act which is almost 
in pari materia with section 25°(d) of 
the Tamil Nadu Act, the Court held— 
“The test to be adopted by the Court in 
valuing the relief under secion 24 (œ) 
is to find out the advantage which is 
sought to be gained by the plaintiff or 
the loss sought to be avoided. Essential- 
ly the question of Court~fee has to be 
considered only on the allegations made 
in the plaint”. 


It will be very clear from the decisions 
referred to above that the plaint allega- 
tions—the substance of the allegations 
have to be looked into for ascertaining the 
Court-fee. The Court-fee payable can 
only be on the amount for which the 
plaintiff seeks to avoid liability. That 
is the main criterion. The plaintiff has 
no right arbitrarily to put a notional 
value or value the relief at the higher 
value of Rs. 400. 


This is what I consider to be the correct 
position as evolved by judicial decisions. 
If there is any difficulty or doubt regard- 
ing such a construction or interpretation, 
it is for the Legislature to make the posi- 
tion more clear by way of an amendment. 
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JUSTICE RAMAPRASADA-RAO’S 


APPOINTMENT AS CHIEF 
JUSTICE. . = 
_It is highly gratifying” that Justice 


Ramaprasada Rao has been appointed 
Chief Justice of our High Court with 
effect from ‘29th May, 1978. The 
members of the Bar had felt, in’ fact, 
that the appointment should ‘have been 
made even earlier. With nearly twelve 
years of service as a puisne Judge—he 
was made an Additional Judge of the 
High Court on 7th December, 1966—and 
his earlier experience as a member of 
the Bar since 1939, Justice Ramaprasada 
Rao has all the qualities needed to make 
a successful Chief Justice. As a Judge 
he has won a good reputation showing 
in his work a happy combination of 
innate talent, temperament, erudition 
and a perennial interest in the intrica- 
cies of law. He has also evinced the 
other qualities indispensable to a Judge, 
great judicial patience and an innate 
sense of fairness and justice. He is 
quite conversant with the different 
branches of law and has been fairly at 
home whatever the point raised before 
him Whether one- of Contract or Hindu 
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law or Constitutional law or Labour dnd 
Tenancy law or ‘Procedural law. He 
has been responsible for a number of 
learned judgments which have been ~ 
appreciated by the members of the Bar 
as thorough and stimulating thought. 
It would be useful to remember in this 
connection what Lord Bowen said 


‘apropos of English Judges long ago: 


“There is no human being whose smile 
or frown, there is no Government, Tory 
or Liberal, whose ‘favour or disfavour 
would start the pulse of an English 
Judge upon the Bench or move by one 
hair-breadth the-even equipoise of the 
scales of justice’. 


Justice Ramaprasada Rao is a pious and 
religious man, a lover of the fine arts 
and a champion of humanitarian causes. 
Tn his new task he .carries the goodwill 
and co-operation of the members of the 
Bar. His tenure of office as Chief 
Justice will be relatively short extending 
up to 6th November, 1979. We convey 
our hearty~ felicitations to the new Chief 
Justice. 


1 
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NOTE ON-.“S..PALANIVELU v. 
VERADAMMAL”, (1978) 1 M.L.J: 

212: A.I.R. 1977 Mad. 342. 


By 


S. GOVINDARAJAN, B.SC., B.L., Advocate 
and Government Pleader, Chidambaram: 


A somewhat disturbing decision has’ 
been’ handed down to us by Justice 
Varadarajan in the decision reported in 
S. Palanwvelu v. K. Veradammal', 


The facs of the. case are as follows: 
The respondent filed a suit for declaration 
of title to the suit property and recovery 
of possession of the portion D, E, F, G, 
in the south-western corner and for a 
permanent injunction to restrain the 
appellant from interfering with her 
` possession of the other portions of the 
suit property. She claimed title on the 
basis of a settlement deed of 11th June, 
1962 executed by her mother in her 
favour. The trespass into the portion 
D, E, F, G, was said to be on 2ist April, 
1968. The appellant was the owner of 
the property to the west of the suit 
property, having been allotted to him by 
the Co-operative Housing Society. The 
appellant denied title and possession of 
the respondent. Both the lower and, 
lower appellate Courts granted a decree 
as prayed for. 


One fact which appears to have influenc- 
ed the learned Judge was that the appel- 
lant had put up a portion of his main 
building and had sunk a well in the 
trespassed portion. Both the lower and 
lower appellate Courts have found that 
the appellant is a trespasser and has 
encroached upon the respondent’s pro- 
periy and have granted a decree for 
declaration of title and for vacant 
possession after removal of superstruc- 
ture. 


Varadarajan, J., while concurring with 
the findings of the Courts below on the 
question of title and on the question of 
trespass, finds that the plaintiff will not 
be entitled to recovery of possession 





1, (1978) 1 M.L.J. 212; A.I.R.1977 Mad. 342, 
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based. on.the doctrine of equitable estop- 
pel. amounting to acquiescence and that 
she will be entitled to only comperfsation 
as-per section 51 of the Transfer of 
Property Act. He observed: “In the 
present case also, as already stated, the 
respondent has not done anything when 
the appellant was putting up a portion 
of his main building on a portion of the 


trespassed property and sinking a major . 


portion of the well and doing other acts 
on the trespassed property. The appel- 
fant could not have done these things in 
a hurry. - They must have taken several 
months for the appellant to complete the 
things which he had done on the pro- 
perty. The respondent had not dis- 
closed these things in the plaint and has 
not prayed for mandatory injunction for 
the removal of superstructures put up by 
the appellant on the trespassed portion 
of the suit property. The Court would 
therefore be justified in inferring 
acquiescence on the part of-the respon- 
dent. ; I consider that this is not a case 
for directing delivery of possession of 
the trespassed- portion to the respon- 
dent. But this is a case where the 
respondent has to be compensated in 
money for the value of ‘the trespassed 
portion”. 


I respectfully submit that this is a wrong 
approach and runs counter to sgveral 
decisions of our High Court and other 
Courts and the Supreme Court. 


On a question of fact also the learned 
Judge has not appreciated the notice and 
the reply that passed between the par- 
ties, when the respondent complained of 
encroachment in a small portion and the 
appellant denied it and asked the respon- 
dent to refer to the Housing Society. 
Another important factor which the 
learned Judge refused to consider was 
the absence of pleadings on the ques- 
tion of equitable estoppel. The deci- 
sion reported in Fakiruddin Saheb v. 
Ramaswamy Mudaliar*®, wherein it has 
been held that no relief on the basis of 
equitable estoppel could be granted with- 





2. (1965) 1 M.L.J. 167, 
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out pleadings: appears ` to-have . been 
brought-to his Lordship’s notice. But he 
says that inasmuch as the respondent.has 
not referred to thé constructions by the 
appellant on the trespassed portions in 
the plaint, it is not open to the respon- 
dent to contend that the question of 
equity should not be considered on the 
ground that-no plea in that regard has 
been raised in the written statement. 


Estoppel is a rule of evidence and has 
to be specifically pleaded and proved. 
So whether there are any allegations in 
the plaint about the constructions or not 
it is incumbent upon the defendant who 
wants relief on equitable considerations 
to specifically plead and prove the estop- 
pel. The view of his Lordship over- 
looks this. The -Supreme Court in 
S. Madanappa v. Chandramiua’, has 
held “In some decisions of the 
High Court’s reference has been made to 


‘equitable estoppel’, but we doubt whe- , 
ther the Court while determining whe-. 


ther the conduct of a particular party 


amounts to an’estoppel could ‘travel be- 


yond the provisions of section 115 of the 
Evidence Act”. The learned Judge 
- states that the respondent has not asked 
for the relief of mandatory injunction 
for the removal of the constructions. 
When there is a prayer for the relief of 
recovery of vacant possession ` the 
prayer® for the relief of mandatory 
injunction scems to be redundant and 
superfluous. 


The law on this question has been ela- 
borately ‘discussed by Justice M. M. 
Ismail in Bodi Reddi v. Appu Goundar*. 
‘With his characteristic thoroughness and 
lucidity, his Lordship has exhaustively 
discussed the question l 
pects with reference to various decisions 
and finally observes: “thus both on 
principle and on authority it is clear, that 
when the owner of a land files a suit for 
recovery of possession of this land from 
a trespasser, who had built upon the land 
with incidental -prayer for a mandatory 
injunction directing the defendant io 
demolish the building put-up-by him-the 





3. (1966) -2S,C.J. 310: (1965) 8SC.R, 283: , 
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e 
plaintiff - (owner) is entitled. to -succeed 
once he has established his title and. the 
fact that he has been in possession of the 
property within.12 years -from ‘the date 
of suit...... In this view vis., that 
when the suit itself is for recovery of 
possession, the question of acquiescence, 
or delay or laches on the part of the ` 
plaintiff cannot arise...... In.a very 
early case, Rama Rao v. Raja Rao’, 
referred to in Premyjet Jivan Bhate v. 
Haji Cassum Juma Ahmed’, this Court 
held that the equitable doctrine of laches 
and acquiescence does not apply to suits 
for which a period of limitation is pro- 
vided by the Limitation Act. There- 
fore ance the suit is within time the 
i doctrine of laches or acquiescence has no 
place to defeat the right of the plaintiff 
to obtain relief in the suit”. ‘In N. C. 
Subbayya v. Pattan Abdulla Khan’. 
Justice Viswanatha Shastri says: “To 
say the buildings erected in such circum- 
stances should not be directed to be 
removed and only damages -could be 
awarded would, in my opinion, .be in 
effect to sanction a condemnation of the 
plaintiffs property and an appropriation 
of it for the defendant’s use..... . To 
say that a small strip of building site 
could thus be appropriated. by a tres- 
passer would be to, admit a rule of law 
which can ‘be applied limitlessly”.: It is 
needless to refer to various other deci- 
sions as the decision of Justice Ismail 
is a comprehensive one. 


Section 51 of the Transfer of Property. 
Act cannot be applied to the case of a 
“trespasser as has been repeatedly stated: 
by our High Court and in this case this 
appellant has been found: to be a..tres- 
passer by all the three Courts. . | 

It is neither just nor'fair to say that a 
man will lose his'right to recover posses- 
sion of property before the time limited 
therefor by the Limitation, Act simply 
an the basis of a rule of evidence which 
is not even pleaded. 

For the foregoing reasons I -respectfully 
submit ‘that this decision requires re-' 
consideration. ; 
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A NOTE ON V. K. KARUPPIAH 
AND OTHERS v. THIRUVANNA- 
MALAI ADHEENAM, I. L. R. 
(1978) 1 Mad. 343: 90 L.W. 662. 


` 


By 


` 
S. GOVINDARAJAN, B.SC., B.L., Advocate 
and Government Pleader, Chidambaram. 


The respondent Adheenam was granted 
ryotwari patta in respect of the suit lands 
on the „basis of his claim for both 
melwaram and kudiwaram rights over 
the suit properties which were inam pro- 
perties taken over by the Government’ 
on the abolition of Inam Estates. The 
question of title to the suit properties 
was left open to be decided by the civil 
Court. The Adheenam then filed a suit 
for declaration of title and injunction or 
in the alternative for possession alleging 
‘that the appellants were lessees for a 
couple of years, and they were not in 
possession and they cannot claim cultivat- 
ing tenancy rights as they had denied 
the title of the landlord, The suit was 
dismissed by the trial Court and the 
decision was confirmed by the lower 
appellate Court. The High Court 
remanded the matter to the lower appel- 
late Court. After remand the lower 
appellate Court found that the respon- 
dent had title and that the appellants 
cannot claim tenancy rights as they had 
denied the title of the landlord and 
decreed the. suit. Against the decision 
the appellants preferred this appeal to 
the High.Court. V. Ramaswami, J., 
held that the respondent had title, but 
disallowed the claim for possession on 
the ground that the civil Court had | no 
jurisdiction to grant the relief of posses- 
sion as the appellants were cultivating 
tenants entitled to the benefits of the 
Madras Cultivating Tenants Protection 
Act. It was observed: “In fact the 
question whether there is wilful denial 


or not will have to be gone into by the’ 


Revenue Court and this Court is not 
entitled to go into that question........ 
I am therefore of the opinion that the 
only question that could be gone into by 
a civil Court in a suit between the land- 
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lord and tenant is-whether -there is a 
tenancy agreement express or implied be- 
tween the landlord and the tenant and 
whether the defendant is a cultivating 
tenant within the meaning of the Cultivat-- 
ing Tenants Protection Act....:,Once 
the civil Court finds that the defendant 
is-a cultivating tenant within the mean- 
ing of the Cultivating Tenants Protec- . 
tion Act it could not order eviction of 
the tenant and either the suit will have 
to be dismissed on the ground of want 
of jurisdiction so far as the claim for 
possession is concerned or the plaint 
will have to be returned for represènta- 
tion in proper Court”. 


This decision runs counter, to the deci- 
sion of the Supreme Court in Chinna- 
guth Gounder v. Perumal Chettiar. 


Even on ‘facts the ' learned Judge 
has not noticed some important fac- 
tors: (1) The appellants denied not 


only the title but also the tenancy itself. 
(2) For faslis 1369 and 1370 the lands 
were leased in public auction to plaintiffs 
2 to 4 who had taken possession and 
whatever tenancy rights the appellants 
can claim had become extinguished and 
barred inasmuch as they had not asked 
for restoration of possession under sec- 
tion 4 of'the Act within the period limited 
therefor, vide P. Subbiah Mudaliar and 
others v. Pakkiri Pandaram?. Oace the 
period prescribed under the Act expires 
the landlord gets a vested right against 
any claim of the tenant for restoration 
to possession. So even on facts it will 
be found that the appellants did not and 
could not claim any tenancy rights. 


In Chinnamuthu Gounder v. Perumal 
Chettiar’, the Supreme Court held: 
“The clear import of section 6-A is 
that in any suit for possession if the 
defendant proves not only that he is a 
cultivating tenant but also that he is 
entitled to the benefits of the Act, the 
civil Court is bound to transfer it to the 
Revenue Divisional Officer and cannot 
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proceed: to try and dispose jit of itself. 
In the present case it has been found by 


the High Court as also by the trial Court . 


that the appellants had wilfully denied 
the title of the respondent who is the 
landlord. They thus became dusentitled 
to the benefits under the Act. ' Conse- 
quently the civil Court had jurisdiction 
io proceed with the trial and there was 
no question of the transferring the suit 
io the Revenue Divisional Officer. 
There has been a consistent course of 
decisions of the Madras High Court that 
in order to attract the applicability of 
section 6-A both the conditions must co- 
exist, vig., the defendant must be a cul- 
tivating tenant within the meaning of the 
Act and he should be entitled to the bene- 
fits of the Act........ The appellants 
have been clearly found to have wilfully 
denied the title of the landlord. That 
disentitled them to the benefits of the 
_Act by virtue of the provision contained 
in section 3 (2) (d). The trial of the 
suit was thus competent in the civil Court 
which had complete jurisdiction to dis- 
pose of the same’. ‘Through this deci- 
sion was cited the learned Judge has not 
distinguished the same. 


In V. Kuppusamy and others v. Sri 
Subramaniaswamy Devasthanam’, re- 
ferred to by the Supreme Court in 
Chinnayiuthu Gounder v. Perumal Chet- 
tiar*, Justice Balakrishna Iyer has held 
that: “Having regard to the scheme of 
the Act and the language of the section, 
before a civil Court can transfer a pro- 
ceeding under section 6-A of the Act it 
must be satisfied that the tenant is not 
only a cultivating tenant as defined by the 
Act, he should also be entitled to some 
benefit or other under the Act.” 


In Avavan Servai v. Kamugan Serva, 
P. N. Ramaswami, J., has held 
that: “The jurisdiction of the Reve- 
nue Divisional Officer ig dependent upon 


3. (1958) L.W 303: (1958) 1 M.L.J. 208. 
4, (1970) 2 S.C.J. 616 : 
($.C.) 114. 
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two factors, viz., that the relationship of 
landlord and cultivating tenant must exist- 
between the parties coming before him 
and it must be for one of. those .relicfs 
specified in the Act”. In Ammasi 
Gounder v, Ravala Gounder, Jus- 
tice M. M. Ismail! decides: “The pro- 
tection against eviction which a tenant 
has under the provisions of the Madras 
Cultivating Tenants’ Protection Act is 
only against the landlord and not against 
any other person. Therefore rf the defen- 
dant in a suit for ejectment pleads that 
the plaintiff in the suit is not his land- 
lord there is no scope for the defendant 
contending that he is entitled to any pro- 
tection under the provisions of the Act. 
The very basis of the protection confer- 
red by the Act is the existence and the 


acknowledgment of the relationship of 


landlord and tenant between the parties. 
Before a civil Court can transfer the 
matter to the Revenue Divisional Officer 
under section 6-A of the Madras Culti- 
vating Tenants’ Protection Act three 
conditions must be fulfilled. First, the 


. defendant must be a cultivating tenant; 


secondly, he must be entitled to the bene- 
fits of the Act; and thirdly, he must on 
transfer of the proceedings from the civil 
Court to the Revenue Divisional Officer 
be in a position to obtain one or the other 
of the statutory reliefs provided in his 
favour under the Act. The jurisdiction 
of the civil Court to transfer a ‘suit to the 
Revenue Divisional Officer is dependent 
on its finding on these three conditions 
and if any one of these conditions is not 
fulfilled the civil Court does not lose tts 
jurisdiction and it cannot transfer the 
suit to the Revenue Divisional Officer”. 
Nothing can be more explicit and clear 
than this lucid exposition of law. As 
Justice Ismail points out, for the defen- 
dant to claim benefits -under the Act and 
for the Court to find that he is entitled 
to the benefits of the Act, there must be 
an admitted pre-existing relationship of 
landlord and tenant. In the case in 
question the appellants not only deny the 
title of the landlord but also the tenancy 


el 
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itself. So they: cannot claim-and they For the foregoing réasons itis- respect- - 
do not in fact claim any benefits under fully submitted that the decision requires 
the Act and the civil Court’s jurisdiclion reconsideration. $ 

is net ousted. —— 
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Introduction o = 


Gertainty of the law, ccnsistency of 
rulings and comity of Coutts, all flo w- 
ing from the same prirciple ccnverge 
to the conclusion that a decision once 
rendered must later bind like cases 
except in exceptional circumstances, 
where by Obvious inadvertence Or Over- 
sight a judgment fails to notice a plain 
statutory provision or Obligatcry autho- 
rity running ccunter to the reasCning, 
in which cases it may not have the sway 
of binding precedents!, ` At the same 
time it has been recognised that judicial 
consistency is not the highest state of 
legal bliss and law must grow3 it can- 
not afford to be static and, therefore 


Judges Ought to employ an intelligent. 


technique in .the use of precedents $ 
“precedents should be stepping ‘stores 
and not halting places.”? The Black- 
stonias. ficticn that Judges do not make 
law is not now accepted. Lerd Derrirg, 
M.R. Observes: ‘Many of the Judges 
in England have said that they do not 
make law. They crly interpret it. This 
is an illusion which they have fostered, 
But it is a notion which is being dis- 
- carded everywhere. Every new decisicn 
—~On every new situaticr—is a Ceve- 
lopment Of the law. Law dces not 
stand still, It moves ccntiauously’’? 
‘In such develcpment, decisicrs arrived 
at after full argument by cCursel 
carry great weight. There is much 
force in the Observaticn of Hankford 
J., made Icng Icrg ago, in 1409, that 
“argued law is tcugh Jaw’. Nearly. 
gee Ra 

.1.Mahabaleshwar Prasad v. Kanhaiyelal, (19 75) 
2 §.C.J. 376 : A.I.R. 1975 S.C. 907. 

2. The Punjab Univesity, Chandigarh v. V ‘ay 
Singh Lamba, A.I.R. 1976 S.C. 1441, 

3. See Foreward to The Supreme Court of 
India by Rajeev Dhavan, p. vii. : 


five centuries and a half later, Megarry, 
J., has endorsed it rerarkirg: “today 
as Of Cld by good disputing shall the law 
be well-krewn’’.1 A cecisicn reached 
after the testing and refirirg prccess 
of argument raturally carries great 
weight and authority as an expcsiticn 
Of the concerned law in relation to the 
fact situation, During 1977 abcut 18 
judgments Of the Supreme Ccurt have 
been repcrted in the cclumrs-cf this 
Jcurnal besides almcst all the imporant 
cecisicous of Cur High Gourt. An 
endeavCur is mace hereuncer to refer 
briefly to the ccurse Of the march of 
law in some Cf the well-krown and fpirly 
significant titles oflaw. 


Courts: their jurisdiction, powers and duties: 


In Kodiketit Nadar v. M. L.M. Fernando, 
it is pointed Cut that pragmatically a 
Letters Patert appeal is a second 
appeal, bit in the absence of any inhi- 
biticrs as prcviced ur.cer secticn 100, 
Givil Procedure Gede the furisdicticn 
exercisable by the Court urcer Clause 
15 of the Letters Patent appears to be 
vast and might include sometimes the 
reappraisal “Of facts ard merits; that 
on that scere, uncer the guise Cf re- 
appraisal tke Gourt exercising jurisdic- 
ticn uncer the Letters Patent would 
not be justified in interfering with the 
concurrent findings of fact rendered 
by the sirgle Judge who, ‘after censi- 
cerirg the evidence and the records 
came tO certain canclusicys in which 
he agreed with the trial Court and that 
in such a case it would be difficult for 
the Ccurt exercising jurisdicticn under 
the Letters Patent to brush aside such 
cecrcurrent firdings-cf fact and ence 
again for a third time consider the evi- 





1. Cordell v. Second Clanficld Properlica Ltd 
(1968) 3 W.L.R .864. . 
2. (1977)1M.L.J.141, - 


4 


dence and the record to find other- 
wise, JFayam & Go. v. Gopi Chemical 
Industries, India}, makes it clear . that 
under the Qivil Procedure Gode the 
local limits of the ordinary Original 
jutisdiction of the High (Court is a 
‘district’ and the fact that the original 
side Of the High Gourt comss within 


the definition of ‘district? in the Trade 


and Merchandise Marks Act dces not 
mean that theoriginal side rules and 
the Letters Patent are not applicable 
to a suit instituted in the High Qourt 
for infringerrent of-a registered trade 
mark, Subramanta Mudaltar v. Ideal 
Finance Corp oration®, states that in recent 
years superior QGourts,in our land have 
been applying the.fundamental princi» 
ples of natural justice tO a wide variety 
of proceedings in cases classified by 
academic writers uncer the head 
‘administrative law’ and that ` recent 
trends in GQourt-decisions show that the 
principle Of natural justice, Of notice 
to the party affected, must be.applied 
ever tO purely administrative, dectsicn- 
making, if that should affect an indi- 
vidual’s right. Miss, Sathya Rao v. 
University of Madras*, holds that it is 
a principle Of interpretation of statutes 
that a statutory provision shall not be 
so interpreted as to fail to reach a very 
large proporticn of-things, matters or 
persons sOught to be’ covered by the 
statvtes and that it is equally well, 
settled that if the choice is between 
two interpretations the narrower of 
which would fail to achieve the mani- 
fest purpose of the legislation the Gourt 
should avoid a construction which would 
lead the legislation to futility or render 
the same ineffective and should rather 
accept the constructicn based on the 
Other view that the Legislature: would 
legislate only for the purpose of bring- 
ing about an effective’ result, 
Thiruvallurammal , v. Kullachiammal4, 
expresses the view that section 41 “of 
the Lunacy Act can be invoked either 
before or after the order of inquisition 
is made, the power can be exercised by 
the Gourt before the order of ir quisi- 
tion to have an interview with the 
ge ee ———— a 
(1977) 1 M.L.J. 286. 

(1977) -2 M.L.J. 385. > 

(1977) 2 M.L.J. 403; 

(1977) 1 M.L.J. 306, 
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alleged lunatic to ascertain his mental 
conditicn, after the order of inquisiticn 
the ‘section can be invoked fcr the 
conduct of the inquisiticn proceedings, 
and an order requiring the alleged 
lunatic to attend Gourt for the purpose 


| of being personally examined by the 
Gourt can be made under secticn 41 


even -befere making an order for 
inquisition, 
Constitutional law -: 3 . 


In Perumal Chetty & Bros, y. State of 
Tamil Nadu4, it is held that a Govern- 
ment order under secticn 29 of ‘the 
Tamil Nadu Buildings (Lease and Rent 


Gontro) Act granting exemt tion: fron 


the Act cnly to Hindu, Muslim and 
Christian charitable institutions is not 
invalid on the ground cf .its being 
discriminatcry against’ Parsi’ religious 
institutions, that in considering the 
validity.cf the crder the Court has to 
take the state cf affairs in the State of 
Tamil Nadu for which the Act is inten- 
ded to apply and that the plea of a 
Hindu tenant under a Hindu religicus 
institution that because Parsi religious 
institutions are not exempted the law 
is discriminatoy cannot be accepted 
and in the instant case the tenant was 
not directly affected. Dharmarajan v 
Union of India®, lays down that whatever 
be the basis or the ratufe of the chal- 
lenge and whatever be the cause of 
action pleaded in the writ petitions and 
whatever- be the error: complained of 
in the order passed by the executive, 
there can be no gainsaying that,’in the 
mstant ‘case, they led to one grievance 
only, namely that the petiticner’s rights 
are affected, and those rights, whatever» 
might be the limited grcund on which 
they are sCught to be enferced, must be 
traced ultimately, to the rights ccn- 
férred by Part III cf the Constituticn; 
and the moment the enforcement of 
those.rights in-a -Gourt of law are 
suspended no cne would have locus 
standi to move the Qourts for enfcrcé- 
ment of his rights whatever be the 
particular ground on which those rights 
might happen ic be asserted, 
Karunanidhi v. Union of India®, decide g 





1. (1977) 1 M.L.J.-19. 
2. (1977) 2 M.L.J. 22. 
3, (1977) 1 M.L.J. 182. 


Ty 


that the words‘federation’, ‘autonon'y 
and ‘federating States’ have varying 
meanings and what a- particular word 
means dépends on the context; it will 
~ be totally misleading to apply the mean- 
ing given to the words in the context of 
the American Constitution to cur Gon- 
stitution ; if the word federation can be 
‘used at all, India is. a federation of 
various States designated, in the’ Ccnsti- 
tution for the purpose of efficient adnii- 
nistraticn and goverrance:Cfthe ccun try: 

that State as such has:"no inherent 
power or autonomous power which 
cannot be encroached upon by -the 
Centres the powers Of the Centre and 
the States will have to be looked for in 
the Lists and Articles of thei Constitu- 
tion; that the theory of federation 
and the States having sOme powers 
apart from the Qnstitution: has no 
basis, the States have no existence apart 
from ‘the Censtitutinn; that it has been 
held consistently by Courts that require- 
ments under Article 77 (1) and (2): 
are merely directory and the Govern- 
ment, if necessary, can lead evidence 
to prove that ‘the proceedings © were 
taken according to, the requirements 
of the Constituticn’ and the rules. 

Chidambaram Chettiar v. Government of 
Tamil Neadul, holds that there can be 
no doubt that the questions relating tc 
the vglicity of the Tamil Nadu Debt 
Relief Act are, very important and in- 
velve the in terpretaticn of the provi- 
sicns of the -CGvnstituticn, that the ques- 
tions do not admit of two Opinicns as 
there can be no doubt abut the com- 
petence of the State Legislature to enact 
„the impugned legislation , that as the 
questien is not fairly open to argument, 

it will not be a substantial questicn of 
law and hence the petiticrer is riot 
entitled to a certificate either under 
Article 132 or 133 of the Constitution, 

K. Mathew v. T.N. K. Estates®, , makes 
it clear that the norms for grant of 
leave to appeal to the Supreme Court 
are ‘that the case should involve a 
substantial .questicn of law of general 
importance and ‘that in the cpinicn cf 
the High Court the questich reeds to be 
decided by the Supreme Gourt; tha, 


1, (1977) 1.M.LJ. 448. 2 1: 
(1977) 2.MLJ. 121,0 ° uy i 
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whether a particular case poses a sub= 
stantial question Oflaw is essentially a 
matter which depends upen, the, merits of 
each case; that what is substantially a 
questicn cf law wCuld,of cCurse, cepend 


‘upon the facts and cifcurstar.ces which 


arise in. a particular situaticn and it 
would be hazardcus tc iren-jacket an 


‘elastic expressicn ‘such as a substantial 


questicn of law within certain set norms 


and prirciples; ard that the question 


whether a suit cculd be filed fcr possession 
simpliciter withcut regard to the letter 
and spirit of the latter part of secticn 115 
of the Transfer cf Property Act is a 


‘substantial questicn of law cf general 


importance. Associated Transports V. 
Union of India’, points cut that suspen- 
sion of Article 166 (3) does not mean 
that all the rules framed under that 
Article have been abrogated, that during 
a period of Proclamation of emergency 
the Governor being a perscn equated 
to the President can himself act and no 
questicn of delegation arises, that the 
Secretary functior's by virtue of the 
powers validly given to him by the 
Governor, and that the appointment of 
the Advisers ard the allocation of the 
werk between them was in exercise of 
the powers which have been vested in” 
the Governor by the Netification of 
the Proclarration cf President’s rule. 
‘Dharmarajan v. Union of ‘India*, states 
that where the right to raise an objec- 
ticn based cn, statutory LrovisiCns is 

within the ambit of the Order of suspen- 
sicn of fundamental rights passed’ by 
the President of Irdia under Article 
359 (1) of the Gonstituticn no writ can 
lie. Mohd. Aboobacker v. Tamil Nadu 
Wakf Board? lays down that the Consti- 
tution has made it clear that where 
an alternative remedy provided in the 
concerned statute was not availed of 
no writ petition under Article 226 
should be entertained and where an 
erder passed under the Wakf Act was 
challenged by the rutawalli cn the 
eround ‘cf ncn-menticn specifically of 
the televant secticns no relief can be 
granted since a misquotaticn cf the 
section or the omissicn to qucte a pro» 





~ 


1. (1977) 2 M.L.J. 107. ~~ 
2. (1977) 2 M.L.J. 22. . 
3. (1977) 2 M.L.J. 164, g 
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Vision of law would not rake the notice : 


rr Order unerfcrceable and much less 
illegal, Muthu Velu Udayar-v. State of 
Tamil Nadut, decides that -where the 
petitioner did not avail himself of 
the remedies vouchsafed to him under 
tule 6 of the. Tamil Nadu Panchayats 
Rules and rushed, to the Gourt be should 
rot be granted any relief whatsoever 
in exercise cf the Court’s extraordinary 
jurisdiction under Article 226, 
Doraisami v. Bank of India?, expresses 
the view that cnly if an employee had 
a statutory status she would þe entitled 
to the relief of declaration cf being in 
employment,-if the terminaticn cf her 
services was in ccntravention of statu- 
tory prOvisions-and hence where. 'the 
petitioner had no such status she would 
not be entitled to any relief under 
Article 226 and her rewedy, if any, 
was to apprcach the civil Court. Madras 
Steely are Industry v. Joint Chief Cortroller? , 
makes it clear that where the petitioner 
could not ask an ‘authority to‘do a 
thing which that authority admitted 
that it would be beyond kis power- to 
do and that what he did earlier which 
provoked ‘the petiticner to seek for 
enforcement of that crder was based cn 
a “mistaken appreciation cf facts, there 
was nO justiciable cr enforceable right 
vested in the petiticner and he could 
not ask fcer-a writ’ of mandamus,— 
Thangathammal v, Secretary, Food Depart- 
ment? poirts Out that in the context of 
the ‘proceedings of the Rice Millirg 
Industry Regulaticn Act, no individual 
has a right, strictly so-called, to cbtain 
for himself a permit ‘or licence, any 
more than he hab to prevent its being 
granted to another; that the grant of 
a licence under the Act is essentially 
an act Of administrative discreticn, 
although in taking a decision the ccn- 
G2rned authority might perforce have 
to take note of relevant factual consi- 
cerations bearing cn public interest and 
might choose to hear representaticns 
from private interests alsc; and, by 
merely putting forward the considera- 
tions germane to’ a proceeding under 


a ee a OE 
(1977) 2 M.L.J. 117. 
(1977) 2 M.L.J. 60. 


(1977) 2 M.L,J. 212. ° 
. (1977) 2M.LJ.221. 
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section 5 (4) of the Act an existirg rice 
mill Owner cannotacquire locus standi 
to challenge the validity of a grant to 
ancther person. W. S. Insulators of 
India Lid. v. Presiding Officer’, states 
that the writ Gourtexercising jurisdic- 
tion under Article 226 is not completely 
bereft of authority to enquire and find 
Out the realities in a particular case; 


-it may be that in the ccurse of such 


enquiry some factual investigation may 
‘be called for; there is no tctal ban or 
bar on the Court to undertake such an 
investigation in the interests of justice; 
a fortiori it may be necessary to do so 
in a case where it is reasCnably felt 
that the adjudication of a dispute 
between the werkmen and the marnage- 
ment wuld unnecessarily be protracted 
and the lengtk of delay, which is aveid- 
able could be sliced tc a great extent 
if an enquiry into the merits and facts 
is undertaken ever when exercising 
ee visitorial jurisdicticn under Article 
226. Ir i 


In State of Madkya Pradesh v. Ratan 
Singh?, the Supreme Gourt holds that 
under section 401 ofthe Code cf Grir inal 
Procedure, 1898, -tbe apprcpriate 
G vernment has. the undoubted discr:- 
wicn tO remit cr refuse to remit the 
sentence and where it refuses to remit 
the sentence nO writ can be issued direc- 
ting the State Gcvernment to release 
the prisoner. In S. Narayana Iyer v. 
Union of India®, the Supreme Court 
lays cown that Courts have ro jurisdic- 
tion under Article 226 to go into the 
reasonableness cf telephcne rates aod 
charges, fer the reascrs (i) when any 
subscriber to a telephone enters into a° 
contract with tre State he has the 
option to enter into a ccntract Cr not, 
(ii) the telephcne tariff is subordirate 
legislaticn and legislative process and, 
the rules framed regardirg the rates 
are laid befcre each .House cf Parlia- 
ment and they take effect when they 
are passed by Parliamert, and (iii) the 

uestion cf rates is first gene inte by 
die Tariff Inquiry Committee which 
is heaced by ncn-Cficials and the tariff 
rates are'then placed befcre the House 





1. (1977) 2M.L.J.424.. 
2. (1977) 1 M.L,J. (S.C.) 19. 
3. (1977) 1 M.LJ. (S.C.) 41. 
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in- all the budget proposals and the 
rates therefcre beccme a legislative 
policy as well as a legislative process 
and is not fcr judicial’ determinaticn. 
Palanichami v»: Canara Bank}, states that 
it is not correct that exeTcise. Of a con- 
tractual right.of terminaticn of services 
by an erployer could be scrutinised and 
interfered: with by.the Court under 
Article 226 and that where an order of 
termination of service is made in exer- 
cise of the power conferred on the 
empleyer under the terms of a contract 
the order cannot be. set aside -by the 
Court. Collector of Customs .v. Mehta 
Paint Works®, decides that. Rules 13 (a) 
and (6),of Ghapter IV of the Scale of 
Rates Ghargeable~by the Port Trust-are 
in the nature, of a contract’ between 
the parties and canrot be enforced by 
the issue of a writ’, OF -mandamus. 
Ramachandran v. Tudaiyalur Co-operative 
Agricultural Services Lid.8 expresses the 
view .that whether a person: was by 
reason of conviction for an Offence of 
sale of adulterated milk by an employee 
of a: Milk Supply Society of which he 
was the President suffered disqualifi- 
cation for membership of a Qo-operative 
Scciety kas to be decided only after 
notice to the person and affording him 
an Cpportunity’*to put forward his case, 
and an order: terminating his member- 
ship without givirg him such opportu- 
nity cannot be allowed to stand and 
can be | 
Somasundara Pandarasannadki v. State of 
Tamil Nadu‘, makes it clear that for a 
consideration .cf the Cbjecticns prefer- 
red against a nCtification . ‘published 
as per Gcvernment’s direction to -the 
*Comrrissicner Of Hindu Religious and 
Charitable Endowments to arrange fcr 
such publication declaring its.intention 
to extend the provisicns of the Hindu 
Religious and Charitable Endowments 
Act tO a particular, endowment on the 
ground of mismanagement to be legally 
effective, it should be done after hearing 
the objector and : affording -him an 
oprcitunity Of proving the truth of his 
objections; and where-neither the Gow- 





1. (1977) 2M.L.J/474.° 
2. (1977) 1 
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missioner nor the Government had called 
upon tke p3titioner to substantiate his 
objectiors by any ofal representation or 
the producticn of evidence it could not 
be said that the objections of tre peti- 
tioner were considered at all and-the 
impugned order was lia ble to be quashed. 
Brama- ‘Ramamoorthy v.. Stzte of Tamil 
Nadu? points Out that wkere lands are 
sought to be acquired exercising the 
power: of eminent domain the minimum 
that could be expected of the Govern- 
ment is‘to follow the procedure ‘strictly 
and: that-where the notification, issued 
under section 4 (1) of the -Land Acqui- 
sition: Act -as- published in the Gazette 
had not shown the name of. the peti- 
tioner as it Cught to have in view ofa 
change. of the: revenue registry; -the 
notification was: liable to be quashed. 


. Ramaswamy v. Assistant Engineer*, -holds 


that in view ofthe provisicn in section 
7, Tawil Nadu Land Encroachment Act 
that befcre taking proceedings -under 
section 6 of the Act the person sOught 
to be evicted shouldbe served with a 
notice under section 7, the initiaticn of 
notice fer summary evicticn in the 
absence of notice under secticn 7 served 
on the petitioner is not a proper com- 
pliance with the provisicns ofthe statute 
and the impugned memorandum is 
therefore liable to be quashed. Correya v. 
Deputy - Managing Director (Tech.), Indian 
Airlines®, states that the cffcers and 
employees of the Indian Airlines Corpo- 
ration have a statutory status and for 


-violation Of any of the statutcry regula- 


tions -relief can be sought and where 
the entire disciplinary proceedings 
against the; petitioner- were vitiated for 
violation of the basic principles. of 
natural justice for instance, by. reason 
of statements taken -behind the back 
of the petitioner at the time of the pre- 
liminary enquiry being taken as sub- 
stantive evidence; they-are liable to be 
set aside, - K: R. Raman. v. Special Deputy 


-= ~~ 


1s (1977) 1 M.L.J. 323. ' ; 

2. (1977) 1 M.L.J. 162. Cf. Krishneppa 
Mudaliar v. Government of Tamil Nadu, (1977) 
1 M.L.J. 406 holding that section 4 (1) 
notification is purely preliminary in nature and 





__ is administrative in character and no writ will lie 


to quash such a notification 
3, (1977) 1 M.L.J. 364, 
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Tahsildar? decides that in view of the 
fact that three different dates were 
given for the so-called enquiry, even 
if such enquiry had. been held, which 
was highly improbable, it should have 
been perfunctory without the petitioner 
having ,a real opportunity to prove his 
rights as a tenant and in those circum- 
stances, in the interests cf justice, the 
impugned order is liable to be quashed. 
Ananthakrishnan Nair v. Dn, Ramakrishnan® 
points out that in regard to the, ques- 
tion whetker an order, which is made 
final by reason Of the in-built provisions 
in a statute is.still -revisable under the 
supervisory Or visitcrial jurisdicticn of 
the Supericr Gurt cither under section 
1150fthe Givil Procedure Gode or under 
Article 227 of the Grnstitution of India, 
in sO ‘far as the jurisdiction under the 
Constitution is ccncerned, it has to 
prevail because no statute enacted under. 
the Jaw can make an inroad into the 
provisions Of the Constitution and, in 
so far as the revisional jurisdicticn under 
section tr15 0f the Civil Procedure Gode 
is concerned, there are certain guide- 
lines in, the. section itself which permit 
the exercise cf such jurisdicticn, 
Chidambaram Chettiar Firm v. State of 
Tamil Nadu? holds that the .provisicns 
of Article 3ar-are subject to the powers 
under Article 304, that Article 304 will 
prevail over the general tight of trade 
and commerce ouaranteed under Article 
301, that Article 304 also specifies that 
the Legislature of a State may impose 
such reascnable restrictions cn the 
freedom of trade, commerce and inter- 
course with or within. that State as 
may be required in the public interest, 
that whether the restricticns are reason- 
able or not is justiciable by Courts, 
and that the provisions of. the Tamil 
Nadu Debt Relief Act, .1976 are valid 
and not unccnstituticnal. Venkataraman v. 
State of Tamil Nadu’, holds that .when 
once a pClice officer is’ absolved of all 
charges the reason which prompted the 
Government not to ccrsider him for 
promoticn is chliterated, so that the rigk t 
to have his case reopened and his name 





1. (1977) 2 M.L.J.’234. 
2, (1977) 2 M.L.J. 98. 
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considered, for promotion with effect 
from the date when a person junior to 
him was promoted will revives; further 
he will be entitled to such consideration 
with the application of the same criteria 
which were brought to bear on the 
promoticn of his -juniors; if there was 
more than cne such Cccasion the case 
will have-to be reconsidered in relation 
to them-all and on the same basiss 
refusal of these rights to him is a denial 
cf eqaality_cf cpportunity in the matter 
cferployment and is hit by Article 16 
and that this right cannct be denied 
to’ him even though he might’since have 
retired having attained the age of super- 
annuaticn. In Dalavai v. State of Tamil 
Nadut, the Supreme Court decides that 
the pension scheme formulated by the 
Tamil Nadu Gcvernment granting pen- 
sicn to- anti-Hindi, agitators contains 
the vice-of disintegration ‘and foment- 
ing fissiparous tenderciess that if any 
State will be engaged in exciting emotion 
agairst Hindi cr any ether language 
such provccation. has to be nipped in 
the bud because these are anti-naticnal 
and anti-cermocratic tendencies 3 that 
there is no: legislative sancticn for the 
scheme and the Gcevernment cCuld not 
by an executive order authorise pay- 
ment cf the pension schemes that the 
persicn scheme is unccrstituticnal and 
the budget sanction is equally urgensti- 
tutional; and the State will be compe- 
tent to claim refund of the moneys ille- 
gally and uncCnstituticnally paid. 

Chidambaram Chettiar v. State. of Tamil 
Nadu*, expresses the view that the words 
in Entry 3a in List II of Schedule VII, 

to the Censtituticon, have to be read. 
disjunctively; that the legislative com- 
petency would relate therefcre to (7) 
money-lending and mcney-lenders, and 
(ii) the relief of agricultural indebted- 
ness; that the entry wCuld cover not 
orly the scaling down of debts due to 
money-lencers but also the liquidation 
of debts; and that the prcvisicns of the 
Tamil Nadu Debt Relief Act may fall 
uncer Entry 30 of List II, morey- 
lending and mcrey-lencers, relief of 
agricultural indebtedness, and Entry 26, 

“trace and cCmmerce,’ 
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Industrial and labour law : 


In Workmen of M. F. Club v. Presiding 
Officer4, it is pointed Out that the acti- 
vities of the Madras Flying Glub Limited 


were carried On in a systerratic fashion’ 


and with a commercial motive, that 
there was also no nexus between the 
main object, namely, study cf aeronautics 
and the club’s activities, and the Club 
was, therefere, an ‘industry’ within the 
meaning cfsection 2 (j) of the Industrial 
Disputes Act, 1947. Management of 
Safire Theatre v, Additional Commissioner 
Jor Workmen's Compensation® cecices that 
secticn 2-A of the Industrial Disputes 
Act does not fully bar the remedy uncer 
‘section 41 of the Madras Shops ard 
Establishments Act, 19473 that if a deci- 
sicn is rencered urcer secticn 41 (2) of 
the’ Madras Act befcre the Government 
bad made a reference uncersccticn to of 
the Industrial Disputes Act, the decision 
would be final between the pafties, but 
if befc1e the conclusicn cf the enquiry 
under section “41. of the Madias Act, 
the Government makes a reference 
under section 1a of the Industrial Dis- 
putes, Act the pending ` prcceedirgs 
under the Madras Act cannot be con- 
tinued, butif areference has been made 
before the ccnclusicn of the ‘appeal 
under section 41 of the Madras. Act the 
proceedings under the Industrial Dis- 
putes eAct will have to be followed; 
that after a reference had been made 
under the Industrial Disputes Act,- the 
provisions of secticn 41 of the Madras 
Shops and Establishments Act wceuld 
not be applicable; the dispensir.g with 
the services of the werkmen could not 
e be challenged under section 41 of the 
Madras Acts and that section 41 of the 
Madras Act is not repugnant_ to the 
‘provisions contained in section 2-A of 
the Industrial Disputes Act and is not 
rendered ineffective by the provisicns 
of Article. 254 cf the Constituticn. 
‘Industrial Chemicals Lid, v; Labour Gouri’, 
holds that'it is open to tke Labour 
Court in exercising jurisdiction to take 
note of the several cicumstances in the 
particular case before it and decide 
not to grant the relief of reinstatemen t 
SS tea aN i Nr ae ee ENE 
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but grant instead relief by way of com- 
pensation to the workman; it.is this 
principle cn which secticn 11-A of the 
Industrial Disputes Act is based; there 


is nothing in section 25-F to skow that 


the term ‘paid’ was to be undcerstocd 
in any special or limited sense, so-what- 
ever meaning the expressicn has uncer 


the c¢mmon law or general law must 


also be intended to be ccnncted when 
the te1m is emplcyed in the section and 
if under the general law a cheque was 
regarded as tantamount tO payment 
of money upon no principle can a 
Similar positicn be cenied for payment 
by cheque uncer secticn 25-F3 tl at the 
true positicn in law is that when a 
cheque is accepted by the creditor tre 
date ofacceptir.g the cheque is regarced 
as the date of payment; that the settled 
ccncepticn of modern jurisprudence is 
to regard a cheque nct as a ccnditicnal 
payment, but as a payment equivalent 
to cash, effective from the cate cf tender 
in all cases where the cheque is subse- 
quently encashed and appropriated by 
the payee; that under section 25-G an 
employer may retrench any workman 
from service; if the workman was the 
last to be employed in his establish- 
ment, the employer can retrench him 


“without ‘assigning any reascns what- 


sOever in the notice of retrenchment3 
if, on the cCntrary the workman was 
not the last to be employed the employer 
must state reasons fer retfenchirg him 
frem service and record them in the 


‘nOtice Of retrenchment; and that which- 


ever way the issue as to retrenchment 
may be tOssed about in discussion in 
individual cases, it must, in every case 
c më down cn allecurs tc section 25-G. 
Duraihannu v. General Managery Parry's 
Confectionery Ltd% states that a domestic 
tribunal is not a Court and the`rules of 
evidence are not applicable to proceed- 
ings before it; that the scope cf the 
tribunals enquiry iv a petiticn fer 
approval under the proviso tọ section 
33 (2) is very limited; ‘that where on 
an, identical charge and evidence’ in‘a 
criminal prosecuticn against an emplo- 
yee he has been fourd not guilty on 
merits and therefcre acquitted no 
departmental enquiry can be under- 
a a] 
l. (1977) 1 M.LJ. 521, 1 ., 


taken on -the identical charge and a 
finding of guilty given on, like cr identical 
“evidence ignoring the finding ofa com- 
petent criminal Gourt of acquittal -on 
‘merits; but if an-acquittal in a criminal 
prosecution is on a technical ground 
or by giving the benefit of doubt, - the 
position would be different and ‘in such 
a case the departmental enquiry on a 
similar charge and evidence would be 

open and no want Cf bona fides-could be 
attributed to the enquiry. 


Contracts and ancill ary laws: 


In Saraswathi Ammal v. Lakshmi. Ammal’ 
it is heldthat mere proofofrelaticnship’ 
however near it may be, may rot be 
sufficient for-a CGsurt to assume that 
One relaticn was in a positicn to domi- 
nate the will of another, that such 
‘bonds of kinship which are univer- 
sally felt should not be mistaken as 
equivalent tc saying that cne kinsman 
could unduly influence the cther in the 
-circuit cf such bondage, that even if 
any advice is given it may he ir fluence 
but nct undue ir fluence: ard that cre 
Other feature to be established cn mate- 
rials pleaded and acts established is 
<that the bargain is so unccrscicnable 
‘that it cOuld reasCnably he said that 
‘the perscn sOught to obtain - unfair 
‘advantage fcr himself and so as tó cause 
injury ‘to the persen relyirg upcr his 
‘authority or aid. Pitchatak Pillat v. 
Govindaswamt Chettiar®, holds that 
secticn 23 of the Contract Act attaches 
itself only to an illegal contract anc it 
does not attach itself to any illegal act 
Outside a cCntract; hence where there 
is no term Or stipulation cr cordition in 
an agreement which is in violation of 
any provisicn- of law, the agreement 
is not hit by-section 23. Kamala Sugar 
Mills Lid. v. G. B. Bhakan Singh®, points 
out that public policy is rot an immut- 
able doctrine and with‘the passage and 
‘march Of time it changes and has : to 
changes; that unless the Court is satise ` 
fied on the pleadings and the- evidence 
. Jet in that the bargain ccntaired in a 
- ecntract is sO irrational, uncorscicn= 
able, illegal and avcidable the rcrmal 
course of a contract Ought not to ‘be 
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stemmed, but on. the other hand the 
Court should aid to follow up sueh con- 
‘tracts and case the miethod to imple- 
ment thems that section 23 provides 
the’ basis for Courts to find whether a 
cCntract is Opposed to public policys 
that the foundation Cn which ‘the prin- 


‘ciple of public policy is based is that 


no Gourt willlend its aid to a man who 
founds his cause of acticn upon an 
immoral or illegal act, but it is always 
necessary that the Court? s, GONScience 
‘should he satisfied that ‘the illegality; 
immorality or ‘irrationality. complained 
ofin a contract goes to’ the very rcot of 
the matter and shakes its fcur.daticn; 
that commercial transacticrs ccuched 
in “easy and ‘understandable language 
and contained ina ccntract have ‘to be 
respected acccrding to their tenor; that 
Courts cught not to be astute to'cefeat 
the efficacy of such documents cr ces- 
troy such bargairs; that while inte1- 
picting a commercial contract a broader 
outlcok has to be adopted and care 
should be taken to avcid an artificial 
ard unreascrable' apprcach in the 


“matter of understanding the meaning 


and purpose of such documerts; that 
‘in such cases the Courts should occupy 
the chair.of the ccntracting parties and 
reascnably uncertard their mires ard 
intents$ t thati ifafter such an apprcach the 


instrument still presents circumstances 
"which the ccnsciernce c {f a reascr aBle ard 


prudent perscn carrot accept ard if ex 
facie the terms are so urcc rscionable, 
illegal'and desigr.ed to avcid crevace law, 
then only the ‘dectrire cf public policy 
will intervene ard will rot implement 
such bargain; and that a clause . in a 
contract vesting a right in, the se ller to* 
accept Cr reject Orders forirally bcc ked 
by its representatives and 2 clause. where- 
underahigher price carbe demanded 
by the seller urcer certain circumstances 
carnot be whittled down ard thr¢wn Cut 
yas „clauses Cppcsed to public. policy. 
Dotairoj v. Rojan? states that urcer sec- 
ticn 23 an agreement-is lawful ur.less it 
"ig fc1biccen by law cr the Ccurt regarcs 
it as Opposed to public pclicy; that ex- 
cept in cases.whete the law fc rbids it with 


‘a view to the protecticn cf the public, 


normally the Ccurt may enforce tre ccn- 
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tract and that where the pafties entered 
into a-partnership for running a touring 
cinema under the licence issued in‘ tke 
nameofone partner completely unaware 
of the legal] position that.tte partnership 


~ 


‘itself might be considered tó be, hit by — 


‘section 23, and cn the retirement ‘of one 
partner the otbeis executed a promissory 
‘note in bis favour for tte amount due to 
him wtick represented tle amount which 
tke retiring partner had paid to tke other 
partners, the latter were bound to return 
tre’ money under section 65, Sundares- 
wafan v, Sri Krishna’ Refineries, lays down 
that a claim for compensation of damages 
On the part ofa self-interested buyer who 
postponed the demand for delivéry with- 
Out cause but Obviously with ‘intent to 
gain a material advantage to’ himself is 
not just and cannot þe acceptéd; that 
suck a buyer cannot take advantage of 
undue benefit Out of such a voluntary 
act and take advantage ofa favourable 
market thatin contracts of sale ofgoods 
if during ths working or. performance of 
the same, customs Or excise duty or tax 
on the’sale or purchase of goods was.ims 
posed by any law and such an imposition 
takes effect, under section 64-A of the 
Sale of Goods Act the seller might add 
so mish of such increase to 
the contract price a3 would be equiva- 
lent to the amount paid or payable 
in respect of. suck tax or increase 
of ta® end he would be ‘éntitled to 
Sue for and recover such addition, 
but if the buyer refuses to pay the 
sams either expressly or. by necessary 
implication the buyer will be deemed to 
have disengaged himself from the posi- 
tion from which he could demand per- 
formance and consequently demand 
damages for non=performance. VE.A. 
Firm v. Intian Overseas Bank Lid,*, €X- 
-presses the view that when the custower, 
a firm, carrying on business in India had 
Obtained accomm dation {row the plain. 
„tiff bankers at their Penang branch in res- 
pect Of which they offered, with the per- 
mission oÍ the Reserve Bank, Indian secus 
lities in the form of fixed deposits which 
the firm Fad dep2sited.with the Trichy 
:branch of the plaintiff and the customer 
‘later on asked tre bankers to adjust the 
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available securities, tten tke time taken 
` bytte Bank in conjunction.with the Re- 
` serye Bank to adjust the amount was only 
‘in tké stream of procedural process of 
realisation and did not have an impact 
upon the substantive relationship of deb- 
-tor.and creditor, Madasami Nadar v. 
‘Virudhunagar Municipality}, makès itclear 
that in order to rest a claim under sec- 
tion 7o of the Contract Act, there need not 
be a pre-existing legal obligation:on the 
part of the claimant to supply or serve 3 
that so long as it is‘not an officious Over- 
bearance on the part of the plaintiff-to 
intermeddle and cause the supply to be 
-made or cause the work to be done he can 
:Claim compensation provided he did make 
such supply or did the work notintending 
-to do so or supply: giatuitously į that if 
-itis clear that the plaintiff bona fide acted 
with the genuine intention of ‘supplying 
-the gcodsor doing the work,.then if it is 
not intended to be a free or gratuitous 
act, he is bound to'be com pensated by the 
other party for such an overt but sincere 
act done by the initiating paity should 
not go awaste since the party against 
whom compensation is’claimed did have 
the -benefit of the supply of the goods -or 
the performance of the work; and that 
so long as the act is not illegal the juris“ 
diction of the Gourt to grant ‘relief is 
always available so as to avoid unjust 
enrichment and also on the basis of ań 
implied forging of a quasi-contract : bes 
tween the two parties, Seth Dhanoonal 
Passram v. Kuppuraj?, states that section 
131 provides for a contract to the cons 
tary because under the Act the deathicf 
the surety would operate as a revocation 
of the continuing guarantee in the `ah- 
sence Of a contract to the contrary; there 
is nO provision in sectidn 130 for such a 
contract and the section in terms refers 
to a notice to the creditcr and says that a 
continuing guarantee may, at any time, 
be revoked by the‘surety as to future 
transactions by notice to the creditor; 
that itis Open to the parties to provide as 
to the manner in which notice to the crès 
ditcr under section 130isto be given} 
and therefore, if -the parties provide 
fora particular method by which such a 
notice for -revocation ` of the guarantee 
: te 8 í ae eee 
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id 
e 
under section 130 has to be given such a 
contract is a binding contract and: it 
cannot be brushed aside on a priori consi- 
derations,; ’ 2 k "a 


Ramaswamy Padayachi v, Rangaswami Pada- 
yacht4, decides that in a case Cf sale 0 
piloperty with an agreement to reconvey, 
if the. suit for. .recoveyance was filed 
within the period agreed to uncer the 
agreement to recovey, for execution of the 
Feconveyance document, it is open to 
the intending purchaser'to file .the suit 
offering or tendering the. amount in the 
plaint itselfand. stating Lis readiness and 
willingness t0 perfcrm his part ofthe con- 
tlact, ,Arunachala Thevar v. Govindarajan 
Chettiar*, expresses the view that while 
section 19; clause (a)of the Specific Relief 
Act lays down the general principle that it 
is Only a party to the contract who can be 
sueJ, in Other words, the clause recogni- 
ses that a stranger tọ-the contractis rot a 
proper, Or necessary Perty to a suit tO 
enforce it; clause. (4) provides excepticns 
to the general rule according to.vhicF a 
subsequent; purchaser in Cider to success- 
fully resist.a suit for specific perfcrmance 
ofa prior agreement for sale must estab- 
lish that he.is a purchaser fcr value witk - 
Out notice ofthe general agreement c fsale 
and he paid consideraticn money for the 
sale before he had notice cf tbe prior 
agreement ; that clause (b) requires four 
elements to be pigyved to- successfully 
claim the. benefit cf the excepticn, vig., 
{i) that the transfer was fcr value; (ii) 
that the consideration had been paid; 
(dif). that tre subsequent transferee has 
taken the transfer in g00d faith, and (iv) 
that both ,tke purchase and payment Cf 
consideraticn had been made without 
nOtice ofthe prior contract; that the clause 
contemplates a:transferee who. bas gota 
document executed, who has paid the 
money-in good faith and;without notice, 
who, gets the document registered im ac- 
cordance with the law. givirg retrcospec- 
tive effect to the trarnsacticn frc mthe cate 
of execution ; that:wkere a buyer paid. 
full money before the, cate cf executicn 
of the deed in gocd faith and before the 
receipt Of the notice cf the contract cf 
sale from a.prior buyer, he is a transferee 
in_ law from the date of the execution cf 
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the cCnveyance within the mearirg of 
section 19 (b) and the transferee is pro- 
tected ; that section 19 (b) lays down a 
genéral rule that the Original contract 
may be specifically erforced against a 
‘subse quent trarsferee, but allows an ex- 
ception to tte géreral rule not to the 
transferor but to the transferee,and there« 
fore it is clearly for the transferee to es- 
tablish the circumstances which would 
allow him to retain the benefit of the 
irarsfer which prima facie he had no 
Ve 
vriamuthu Gounder? states that the ex- 
pression ‘ unfair advantage’ in section 
20 (2) means that itshould besuch that 
On an overall appreciation ofthe situa- 
tion the Court should cc me to a cenclu- 
sion that the complaining party has been 
tricked and that there was a designed 
approach on the part of the plaintiff to 
victimise the alleged affected party ; that 
in tke light of the Explanation I to the sec- 
tion niere inadequacy of consideratiCn is 
no ground to refuse the discretionary re« 
lief of specific performance ; and that 
even in cases where tke -price is grossly 
inadequate, Gourts require an additional 
dose Of proof that’ by reason’ Cfsuch dee 
sion On the pert Cf an ‘avaricious puf- 
chaser the vendor has been victimised. 
Fathima Bivi v. Sadkakatall holds that 
secticn -33 provides that wen the Court 
adjudged cancellaticn of an irstyment 
or the ground that it was void o1 voidable, 
it had the power tc call upon the plain tiff 
at whose instonce the instrument was ad- 
judged void or vcidable te restcre, so far 
as may be, any benefit which he, might 
have received frcm the other party and 
to make any compersaticn to him which 
justice way reg uire and that where a sale 
cf property belcngir.g to Muslim mincrs 
was made by their mother ard the pro- 
ceeds utilised in discharge c f liabilities cf 
the minors ‘father ardihe sale was set 
asice as incOmpetert and vcid the mircrs 
should pay their share cf the ‘liability 
because . ac mittedly the sale proceeds 
were applied for the discharge cf the 
debts. ci the estate. Saraswathi v. 
Somesundaram Chctticr® pcints € ut that sec- 
tion 28 while providing fcr the 1emecy of 
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rescission Of the contract in the suit for 
specific performance has actually. provided 
that such relief can be Obtaired erly in 
the same suit and that no separate suit 
in respect of such relier could be institue 
ted: that in view of the express provision 
contaired in sectien 28 (1) the- Court 
while decreeing a suit for specific perfor- 
mance can prescribe a tire-limit for de- 
posit af mney by the.decrecholder.and 
also extend the time`^n an applicaticn 
by the parties in proper cases as is clear 
from the expressicn ™ within the perice 
allowed by the decree or such further 
period as the Court may allow’’sthat the 
decree in a suit for specific performance 
is in the nature of a preliminary decree 
and having regard to the express provi- 
sions in section 28 which censtitute tre 
statutory crystallisation of tke legal 
position in this beFalfthe Court has ro 
jurisdiction to provide trat if there is 
a default in making the deposit within 
the tire stipulated in tke decree tke 
suit stall stand dismissed since that will 
destroy the chafacter cf the decree as a 
preliminary decree and disable the Court 
frox granting the relief provided fer in 
section 28 (3). ` o 


In Shak Dkanoonal Parsram v. Kuppuraj* 
pints Out that the principle underlying 
material alteration presupposes that there 
was 2 writing to which the executant of 
the nggotiableinstrument was a party and 
‘thatthe writing was given the go-by by 3 
conscious Overt Or cOvert act On the part 
of the creditor resulting in a- material 
alteration’ to the instrument; that es- 
tablishing that a negotiable instrument 
has been altered in a superfluous sense 
will not suffice to prevent 'the creditor 
from instituting a suit on such an altered 
instrument; and that the debtor should 
also further establish that ‘there was.2 
material alteration in the sense that-what 
is sought to be put up in -Gourt was not 
the contract between the parties and was 
not what was intended: between the par- 
ties at Or about the time it was execu- 
‘ted, 7 | ty 
‘Property law, land tenures and related legisla- 
lion. 

Ir Arunachala Theoar v. . Govindarajan 
Chettrar®,it is stated that the definition of 
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notice’ in the Transfer of Property Act 
includes, both actual and constructive 
notice ; that a bona fide contract, whether 
oral or written, prevails against a subse: 
quent registered conveyance if the 
transferee had ‘notice’ of the prior con- 
tract; that a -purchaser. is deemed: to 
have ‘notice’ of anything which he had 
failed to discover either because -he did 
not investigate the title properly or be- 
cause ke did not enquire for deeds re- 
lating to the property; that the'onus 
of procf lies upor the party seeking to 
to adduce 
prima jacie evidence: tkat-he is a: bona 
fide transferee for value without ‘n¢tice’ 
but the burden is light and he may dis- 
charge it by merely denying the factum 
of notice on Oath ; and that in any case 
very little evidence is-required to. prove 
this fact which is negative. . Nagheetha 
Maraceir v, Govindaswami Naidu, lays 
down that when a‘person had no power 


to-transfer to another-a particular-pro- 


perty but erroneously represents that he 


-had such power and purports to transfer 


titlein that property to another it will 


attract section 43 if he subsequently 


acquires anv interest in or title to that 
property; thatit is no, defence to the 
person estopped to plead that the trans- 
feree had ‘made no proper enquiry as 
section 43 does not imp?se upon the 
transferee the-duty of takine reasonable 
care; and that though the ‘representa- 


-tion related to his authority to~-transfer 


an interest in the property and not to his 


. title to the property the common law 


doctrine of equitable-estcppel by deed 
embodied in section '43-- will- apply. 
Karuppa Gounder v. State of Tamt! Nadu? 
makes it clear that section-53 cannot be 
used. as a weapon ;. that a special proce- 


- dure is contemplated ‘by ‘that section 


which is mandatory: that if suck ‘a suit 
is filed and brought to the portals of:the 
civil Court of original jurisdiction; then 
tre creditor concerned should contem- 
poranedusly file’an application ‘as\an 
elementary precaution under.Order 1, 
rule 8, Civil Procedure Code so as to 
make it appear that he was institutirg 
the suit ‘not on his own behalf but on 
behalf of or for ‘the benef t of the general 
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body of creditors ; that the mandate 
which is compulsive cannot be bypassed 
and.the sole creditor who comes to, Court 
after a period of four years cannot be 
permitted to. convert the suit which’ is 
initially defective into one which comes 
within the. purview of Order 1, rule 8 
of. the Civil Procedure Code; that the 
words ‘a creditor ? and ‘shall be institu- 
ted’ appearing.in para 4, of section 53 
(1) of the’ Transfer of Property Act dor 
not have a clear bearing upon the ir- 
terest and cOntent ofa peculiar procedure 
contemplated under the. Act;. and thet 
if a litigant including the State wants to 
avail the special procedure under the 
: Transfer of Property Act, then it is ne- 
cessary fOr the. plaintiff in such suit to 
strictly adhere to the manner ard me- 
thod by. which such su't could be brought 
to the portals ofè Court of original civil 
jurisdiction a voiding the Court exercising 
insolvency jurisdiction, Alacappan v. 
Kalparasundaram™ lyer! states that the lew 
-which hes so far developed and is likely 
to develop hereafter ir respect of, equi- 
table mrtgaées sheuld be confined to 
the particular facts of those cases ; that if 
there is evidence which would compel the 
Court tô hold that urder a single bargain 
the b rirowins and tke dep‘sit of title 
deeds’ were effectéd ard the intention is 
made clear and ‘public only i in such a 
cOntemporaneOus transaction, then a 
mem*randum evidencir g such a bargain 
‘needs registration, ; : that a recital in the 
memorandum as to the ‘quantum of the ` 
amount borrowed would not make’ the 
mém°randum ary the less a registrable 


‘document provided it is an independent : 


transection’ and'not the sole bargain to 
evidence the deposit of title deeds, that 
the only imp°rtant feature on which the 
Court should pay its concentrated at- 
tention is that the deposit of title deeds 
should have taken place ‘earlier “than 
the time of the writing óf the mem*“ran- 
‘dum: that if such a.diss°ciation in p*irt 
of time is apparent from the mem®ran- 
. dumi itself or if it could be discovered from 
the totality of the facts and’ appréciation 
‘of the surrounding circumstances, then 


the plaintiff can successfully pilot his cese : 


on the foot of an equitable m*rtgage and 
obtain a mortgage decree; if however 
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the Court is not satisFed about the earlier 
dep2sit of title deeds and the m* tmm®rar- 
dum projected is the only piece cf evi- 
dence whereby the equitable mortgage is 

reated the Court has to hold that such a 
memorandum is not admissible in evi- 
dence for wavt of registration, 


Paiyapuri Gidoi v. Kaliarna Gounder? 
lays down that in an agreement to 
reconvey, the understanding to reconvey 
the properties should lerm part of. the 
bargain cf the original saleof the pro- 
perties; that cOnstitutes the very essence 
of the agreement to recOnvey; Once that 
understanding: is absent, the mere fact 
that subsequently an agreement was 
entered’ into between the two parties 
who happened to be the vendee and the 
vendor under the earlier transaction ‘will 
not convert the agreement into an agree= 
ment to'recOnvey and it will remain and 
continue to bean -agreement.of sale of 
immovable properties simpliciter. Motam- 
med Ismail vw. Alagappa Chettrar2 expresses 
the view that if by process of law or’by a 
compelling situation sanctioned. by-law, 
the securitv given to a creditor metamor- 
ploses itself and chav ges into something 
Other than the property which constituted 
the original security,then a mortgagee Or 
chargebelder over the quandom property 
can trace his right to such metamorpho- 
sed security, under the doctrine of saibsti- 
‘tuted security enunciated in section, 73 of 
the Transfer of Property Act. Portnaih 
Thevar v. Nallayam Perumal Pilla? makes 
-jt clear that where the position, of the 
alleged lessee is struck by section 76 (a) 
of the Act, such ‘alleged lessee is not a 
tenantťatallat the time when he is indu- 
cted on the land as-tenant whatever 
elsehe may be. Abdul Hamidy, Rangaswami 
Gł ettiart points Out that section 106 re- . 
quires the notice to expire with' the end 
of the month and where the tenant was 
asked to deliver possession on tke 30th 


` November, which would be at the lest 


moment of the day, the notice would be 
in order. Renga Iyer gar v. Sivaswami 
Pandaram' states that parts of sections 103 
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t10'and 111 Of the Transfer of Property 


Act contain mere rules Of procedure or 


rules of a technical nature; tO state ‘that 
sections 105 to 116 of thé Act are founded 
up?n principles Of reason and equity is 


not either cOrrect Or precise; tO the ex-: 


tent that those’ sections give statutory 
recognition to the principles of justice, 
equity and good conscience they are ap- 


plicable also to cases not governed by’ 


the ‘Act ; if a provision of the section in 


the Act is considered as a statutory re~ 


cognition of the principles of justice; 


equity and 900d cCns¢ience that would: 


be applicable to agricultural leases also 
ard, when a tenant was in possession on 
the basis Of a lease for an indefinite period 
he was entitled to assume, and justly, 
thathe would be permitted to continue 
so long ashe paid the;rentand complied 
with the conditions of the lease and if 
the landlord wanted to terminate -the 
lease in those circumstances it was real- 
ly just and necessary that he should 
intimate and terminate-the tenancy so, 
that the tenant. could -beput on notice 
that-the tenancy was going to come to 
an end. Meenaksrisundaram v. Paul Asari! 
decides that where the case was not one 
of forfeiture but of determination of te~ 
nancy there is no scopefor the applica- 
‘tion. of section -114 of the Transfer of 
Property Act.and where the tenant had 
been, aechronic defaulter, there was no 
scope for exercising any equitable powers 
for the,purp%se Of relieving the, tenant 
‘from eviction. | 
Nacharv. Palan‘samy*, expresses the view 
that where the grant of land, was for ser- 
wice to be performed by keeping the kist 
collections in a,village safely and remit- 
ting them into the treasury, the other 
members Of the family of the granteewould 
not be.entitled’ to any ’ititerestin the 
“service inam, irrespective of whether they 
rendered service or whether they were fit 
to render service in relation to the kist 
"collections of the village; that the office- 
‘holder was entitled to the inam exclusive- 
ly when the service was abolished and he 
,slonehad become entitled to the property 
‘exclusively by -iature of the grant ‘of 


+. 
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patta after enfranchisement; and that 
the property could assume the character 
of joint family property in his hands and: 
would be’ joint family property of* his 

branch if the enfranchisement had been 

made in favour of any of his heirs after 
his death...’ ° 7 


Venkataswami v.  Ramireddi+, points 
Out that a landhclder in order to be en- 
titled to a ryOtwari patta under section 
13 (1) (4) of the Madras Estates (Aboli- 
tion and Conversion into Ryotwari) 
Act must prove that he has cultivated 
the land himself or by his Own servants 
ór hired labour from Ist July, 1945 and 
has been in direct’ and, continuous pos- 
session Of the land from that date, and 
that the requirement of the provision, is 
not satisfied if the landholder is merely 
able to show that there wasan intention 
to cultivate or resume the land for culti- 
vation, Kast Piswarathan Chettiar v. 
Cl innaiak Chetliar® lays down ‘that if the 
person who claimed patta under séction 
19-A was found to be'a trespasser and riot 
a ‘person admitted to possession by a 
landholder, then he could not be given a 
patta under that ‘section; that even 
where the Government chose to issue a 
patta tO such 2 persón it could not be 
treated as One under séction 19-A; thet 
it would be in the nature Of an assign- 
ment or a charge-grant; that the pre- 
requisite for the'applicability Of section 
19-A wasa legal possession by admission 
by ‘the landholder of communal land ; 
and that where the patta was issued in 
the neme of thedefendant who as the 
eldest member Of the joint family was in 
p2ssession and management Of the entire- 
ty Of the joint family properties, he could 
not rely On theissue of the patte in his 
name alone as conferring on -him Or en- 
titling him to any right ‘in the property 
and the patta will enure to the benefit 
of thé joint family. Satyanarayana Rao 
v. State of Tamil Nadu3, states that in 
Order tO come within the definition * of 
an inam estate, three conditions will have 
to be'satisfied ; firstly, thé grant should 
be of both tle warems or of the melwe- 
ram to a person. already Owning the kudi- 
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waram thereof, secondly, it should be of 
the whole village Or named village and 
thirdly, the grant should have been 
made. confirmed or recOgnised by the 
British Government; where the grants 
of two minor inams and portion cf the 


village remaining thereafter were confit- 


med by the Inam Commissiorer sepa- 
rately and three separate title deeds 
were issued and the Inam Commissioner 
had recognised by confirmation of the 
part Of the village the title of the grantee 
derived from the Original grant, it covld 
not be said to be a confirmation ofa 
whole village; that if the grant was Of a 
specified fraction ofa village ora specified 
number of shares in a village, the inam 
could not be covered by the definition of 
“inam estate’? under Section 2 (7) of the 
Madras Act XXVI of 1948 and it 
would uot alsO be an ‘existing inem’ 
in section 2 (4); it isOnly those inams that 
were sOught to be covered imrder section 
2 (11) of Madras Act XXVI of 1963: 
if ‘part inam village’ is understood as 
literally meaning any part of a village 
then , that will directly come under Ex- 
planation t (6) tO section ? f11); and all 
those inams which related to a part ofa 
village or with reference to a specified 
extent of land would be covered by the 
definition of ‘minor inam’ in Madras 
Act Yyy Of 1963 and they would not be 
‘part village inam estate’ under section, 2 
(11). Mayuranathaswami Devasthanam V. 
Favadeesa ThePari, holds thet the Minor 
Inams (Abolition and Conversion into 
Ryotwari) Act of 1963 provides for the 
acquisition Of the rights of inamdars in 
minor inamsin tte State of Madras and, 
the introduction of ryotwari settlement 
in such inams as stated in the preamble 
to the Act; that the Governmert shall 
not dispossess any person Of any land in 
the inam estate in respect of which they 
consider that he is prima facte entitled to 
a ryotwari patta pending the decision of 
the appropriaté authority; that even 
before the grant of ryOtwari patta the 
possession by any person of any land 
in a minor inam is protected if the 
Government considers that he was 
prima face entitled to ryotwari. patta; 
that to that extent there is a restriction 
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of the vesting of the estate; that once 
a patta is issued the grounds on which 
it had been granted cannot be probed 
into in execution prCceecings : and that 
a combined reading of sections 3 (b) and 
13 of Act xxx of 1963 shows-that the 
buildings in an inam do not vest in the 
Government under section 3 {b). State 
Wak} Board v. Ibrahim Sahih? makes it 
clear that ‘kyrati’ is a term applied to 
inams held for personal benefit by Maho- 
medans and, it is more specifically applica- 
ble to grants Or alms given by or to 
Mahomedans; kyrati zamin signifies 
lands given in charity, and therefcre, 
where the grant is a personal grant it 


could not be a wakf, 


In Ponniah Tievar v, Nellayan Perumal 
Pinait, the Supreme Court points out 
that a life estate holder.is entitled .to 
create a tevancy and such a’ tenancy 
could extend beyond the life of the life 
estate holder; the contrary view will run 
counter rot Only to the principles under- 
lying the creation of ‘statutory tenan 

rights in agricultural land. throughout 
the country but will also conflict with the 
particular statutory protection conferred 
upon cultivating tenantsin the State of 
Tamil Nadu ; the statutory definition of 
‘landholder’ relates not only to the per- 
son creating the lease. but contemplates 
and takes in - every successive holder who 
could be entitled tO evict.a tenañ t: that 
person can Only be One who has the right 
at the time Of filing the suit to realise rents 
or evict persons in wrongful Occupation; 
there is nothing in the Madras Cultiva- 
ting. Tenants Protection Act to show that 
the protection given to the cultivating 
tenant as defined in the Act was given 
only against his origina] lessor and did 
not extend to subsequent holders of land 
occupying the capacity of the landlord ; 
the provisions of the Act show that they 
became enforceable as soon as the Act 
became Operative and there is nothing in 
the Act to show that it ceased to be Opera- 
tive at any time: Or was limited, in its 
Operation only as a protection given to 
persons who were cultivating tenants in 
4955, Vellaiki Konar v, Kamala Devi® 
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lays down that if privileges are granted 
by statutes On account of certain policies 
and for the reason that they should bene- 
fit a ryot or a cultivating tenant then,the 
person’ seeking such benefit should not 
only hbe.alert bvt certainly not guilty 
of laches or negligence; the condition 
precedent for the Court, or competent 
authority to act and decide under section 
3 (3) of the ‘Jamil Nadu | Cultivating 
Tenants’ Arrears of Rent (Relief) Act 
is that there must have been an earlier 
adjudication or pronouncement on the 
question whether the cultivating tenant 
has’ paid Or dep°sited or is deemed to 
have paid or dep?sited thecorrect amount 
as contemplated in secticn 3 (1) (a); such 
an enquiry Or adjudication is specifically 
provided for in section 3 (1) (c); whereas 
such a delve into the matter is conspicu- 


Ously absent in section 3 (3); the stage: 


at which the question as to the correct- 
nessof the deposit or the form of payment 
has to be adjudicated .up°n is when. the 
tenant applies fcr relief under section 
3 (1) (a), (b) and (c) and not under sec- 
tion 3 (3)ofthe Act; it may be that, 
tenant can ask for the consequen tial relief 
even in a application under section 3 
(1) (¢),but when he independently applies 
under section 3 (3) and asks fcr an en- 
quiry as to whether he has paid or de- 
pesited the correct amount of current. 
rent, then, it cannot be said that in an. 


enquiry uncer section 3 (3) such an ad-. 


judication On the ccrrectress of the de- 
posit Or payment is also possible ; what 
has to be done under section 3 (3) appears 
to be that the Court or the competent 
authority should be satisfied that there 
was 2 quandom or prior adjudication on 
the question whetherthe correct rent has 
been paid or deposited in acccrdance 
with secticn 3 (1) (c); if proof of such 
adjudication is fcrthcCming then the 
Court cr the cCmpetent authcrity has 
to autCmatically allow the application 
under section 3 (3) and grant the gua- 
ranteed relief to the cultivating tenant; 
and under section 3 (3) there is no legal 
obligation On the part of the competent 
authority tO enquire into the questicn 
whether the payment or deposit made 
was not éorrect. Sankaralinga Thevar v, 
Thirumalammal', states that where on the 
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date the.civil Gourt passed its decree and 
judgment declaring a persOn as cultiva- 
ting tenant, -section 16-A of the Tamil 
Nadu Agricultural Lands -Reccrd of 
Tenancy Rights Act wasnotin forceand 
the jurisdiction of the Civil Court was not 
barred, such decree and judgment can 
be set aside Only by procedure known 
to law and any other tribunal constituted 
by law cannot actin such a manner as to 
set aside the decree and judgment passed ` 
by the civil. Gourt. .. 


Insolvency law : Jn Munirathinam Naidu v. 
Messrs, Meera Firancers', it is p?ir.ted out 
thatthePresidency Fowns Insolvency Act 
has not defined the term ‘business’, that 
the trend of judicial decisions has been 
in. favour of enlargement rather than res- 
triction of the cornotaticn of trade and 
business and that so icng as the liabilities 
incurred in the course Of a business re- 
mained unchallerged the business acti- 
vity should be déemrd to continue. 
Epoh 1.0.B. v. Mohamed Musthaba Sarib? 
expresses the view that the vesting of the 
properly of a debtor under the Provincial 


Insolvency’ Act will not Have tke effect 


of vesting his property in a foreign, coun- 
try, the foreign Gourt carret direct the 
vesting of the debtor’s properties in 
India at any rate so far as immovable 
properties are concerned as the doctrine 
of lex situs is applicable; likewise so far as 
immOvahleproperty is concerned, thead- 
judication of the debtcr willhaveno effect 
on the insolvent’s immovable property in 
aforeign country and such prcperty will 
not vest in the Official assignee; hence 
there being vo bar to execution under 
section 44-A, Givil Procedure Code, exe- 
cution ‘will lie. Devayee vi Ramaswami® 
holds that a claim to mainter.ance is being 
incapable of being fairly estimated and 
would, squarely fall under the proviso to 
section 33 (1) and section ~34 (1) of the 
Provincial Insclvency Act, as being a 
debt which would have to be excluded 
frem the schédule On the ground that its 
value was incapable of being fairly esti- 
mated ; hence, section 28 (2) of the Act 
became inapplicable ard a suit for main.., 
tenance will not be barred under that 
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é 
provision ; and whatever remedy the 
wife might have to proceed against her 
ushanq’s salary to. the extent permitted 
under section 60, Civil Procedure Gode 
was not taken away by the InsolvencyAct 
Official Assignee v. Suresh Electric Company® 
states that in Order to invoke the princi- 
ple of reputed Ownership under -section 
52 (2) (c) of the Presidency Towns In- 
solvency Act net only must the property 
be goods that should be in the possession 
of the insolvent but.it should have been 
used in his trade and what was even 
more important was that it should have 
been so used in the circumstance that the 
insOlvent was the reputed Owner of the 
goods, l 
Hindu law and related legislation—In Kan- 
dammal v. Kandiah Thevar?, it is held that 
a gift of ancestral property made by a 
Hindu father to his wife at a time when a 
son had been conceived by her and was 
in his mother’s womb is void ab tnitio 
and not merely voidable; the son need 
not set eside the gift within 3 years after 
attaining majority Or within the exten- 
ded period of 12 'years under Article 
109 ofthe Limitation Act; failure to do 
so will not extinguish his rights under 
section 27 of that Act; and his posses- 
sion of the cOncerned property will be 
in his own right. In Commissioner of 
Wealth tax v. Sridharan? ‘the Supreme 
Gourt makes it clear that legitimate 
children of a Hindu father by a Chris- 
tian mother who are broughtup as Hindus 
would be governed by Hindu law ; that 
where the son was brought. up as a 
Hindu member of the family to which 
his father had belonged the, son wes a 
Hindu and could validly be a member 
of a Hindu undivided family headed. hy 
his father and be governed by Hindu 
law ; that section 21° of the Special 
- Marriage Act, 1954 guarantees inter alia 
to the issue of the personwhose marriage 
has been sdblemnised under the Special 
Marriage Act a collateral statutory right 
of Succession to the estate of the latter in 
case’ he dies intestate ; that it does not 
in any way impair Or alter the jcint family 
structure between such person and his 


son ;nor does it affect the discretion ves- 
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ted 'in the Hindu person to treat his 
properties as joint family properties by 
taking into his fold his Hindu sons so as 
to constitute joint family properties 
Jayaramachandra lyer v. Thilasi-Ammal' 
decides that where there was proximity 
between sale of joint family property and 
purchase of a house in the name of one 
of two brothers and the amount received 
under the sale was far in excess of what’ 
had to be paid: fer acquiring the house 
coupled with the fact that the two bro- 
thers were living amicably in the same 
house though having separate mess and 
belonged to an undivided Hindu family, 
a presumption arises that the acquisition 
of the house was with joint family funds 
and the property acquired enuréd to the 
benefit of the femily. Patiammal v. 
Nagarajan*, states that where one purpose 
ofthe sale of property by the karta cfa 
jointfamily was to avoid paying interest 
on a mortgage debt and secondly, there 
was no Other means by whick the mort- 
gage debt could be paid off and the 
property was an indivisible property 
subject to the mortgage, it cannct be 
said that -there was no legal necessity 
to sell the entirety cf the ‘property and 
the sale cannot be questioned by the sons. 
Soundarathammal v, M.A.B.M. Sangam? 
holds that before a temple or a shrine or 
Other holy place ean be accepted and 
recognised as a place Of public religious 
worship there should be evidénce of 
dedication of the same for tke ber efit of; 
the Hindu community Ora sectionthereof 
the guidelines are-that it should be € 
place of public worship, there should 
be aceptable proof of dedication, and/or 
the worshippers -have been using as of 
right the religious institution as-a place of 
public worship ; merely because the 
members of the public are allowed to 
attend religious féstivals and ceremonies 
it cannot ‘straightaway be said that 
such user was due to an inlerent or ac- 
quired right of the public to ‘visit the 
shrine and Cffer worship ; and the mere 
fact that Hindu wcrshippers have been 
ireely admitted to the temple does not 
prove the temple to be 2 public institu- 

[To b2 cortinnel] 
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tion, because the consonance of Hindu 
sentiment and practice is not tO turn away 
worshippers even. in private temples. 
Munuswamy Achari v. Rajambal Ammal? 
points out that the accepted p^sitior 
under Hindu law is thet where a limited 
Ownersucceeds tO an estate, the succession 
to the estate on her death will have to be 
decided or. the basis that the last full 
owner died'on that dzy and the ir evita- 
ble corollary is that it is Only the law in 
force at the time of the death of the limi- 
td owner that should govern the case; 
‘to hold that the old Hindu law applies 
tc such a case is to allow the imagi~ation 
to boggle. Animuthu v. Gandhiommal*® 
makes it clear that a combired reading 


of the provisions of the Hindu Adopticns - 


and Maintenance Act,the-HinduWomen’s 
Rights to Property Act and the. Hindu 
Succession Act shows that when there is 
no factual Obtaining of a share ir copar- 
cenary property 2 widow cCuld claim 
mainterance against the cOparcenary 
property from her father-ir-law ; the 
‘quantum of liability of tne father-in-law 
depends or Fis means to do so from any 
coparcenary property in his p“ssession 
under the proviso t° section 19, clause. (1) 
ofthe Hirdu Adopticns and Meirtenance 
Act; ard though her right to a share both 
in the separate and self-acqrvirec property 
as well as the interest in tne cOparcenary 
property of her husband is not liable to 
be divested on the ground of her re- 
marriage, her right t© maintenance under 
secticns 19 and 22 will cease on such re- 
marriage. Amritham Kudumban v. Sornam 
Kutumban’, lays down that. the right ,to 
set aside an alienation of a  minor’s 
property by the guardian .is available 
under section 6 (3) ofthe Hindu Minority 
avd Guardianship Act, 1956, not only 
to the minor himself but also to any per- 
son claimirg underhim which latter ex- 
pression includes a transferee of the miror. 
Duraisamy Naicker v, Batasubraman;an4 
states that irrespective Of the exister ceofa 
natural guardian, a Hindu mother can 
appoint a guardian for her minor chil- 
dren in respect Of her separate property 


bequeathed to the mircrs under a will : 


a a: | 
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-repealed whət was stated on 
-oeth would not cease to be evidence > 


IF 


e 
and the testamentary guardian cənnot 
sell such property without the prior per- 
mission of the Court even though section 
48 of the Guardian and Wards Act autho- 
rised the testamentary guardian to sell’ 
the property inasmuch as under section 5- 
(b) of the HinduMircrity and Guardian - 
ship Act ery other law in fcrce immedia- 
tely before the ccmmencement of the 
Act shall cease to Lave effect in so far as 
it isinccnsistent-with ən y of the provisions: 
contained in the-Act. 


Law of evidence : Jo Mur uswami Naidu v. 
Thyagaraya CH ettiar?, it isbeld that merely- 
beceuse the Oaths Act of 1&73- bad been 


special 


the ‘fact that the plaintiff had given a 
statement urder special cath will cot 
deprive its status as-evidence and it can- 
noi be said that becauses he had taken a 
special Oath heisin a wcrse position than 


-if be had taken an Ordinary Oath. Abdul Í 


Kareem Hajee v. Director Enforcement 
Directorate? states that quasi-judicial tri-- 
buneals ere not bound by technical rules 
of evidence but the principle shutting out 
hearsay evidence isnot a mere technical’ 
rule coined by the Fvidence Act but is a- 
rule of natural justice ; for oral evidence 


-to be of any value it must ordinarily flow- 


from a witness who Can be held respon-- 
sible forits truth (which can be sifted 
through croOss-examination) so that, in 
acting -upor it, the Tribunal concerned 
may not start with an initial hesitancy; 
when a piece cf evidence is such that there- 
is nO prima facie assurance ofits credibi-- 
lity it would be dangerous to act upen it 
and hearsay evidence being evidence of 
that type has to be excluded whether or- 
not the case in which its use.ccmés in 


-for question is governed by the Evidence- 


Act, ' Associated Cotton Traders Ltd. ~v. 
Union of India? expresses the view that the 
maxim res ipsa loQuitur is a rule of evi- 
dence which it is convenient to apply in 
those circumstances in which a plaintiff” 
in negligence discharges his taskof estab- 
lishirg want of care on the part of the 
defendant without having to prove any- 
specific negligence Or Omission by the de-- 
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fendant ; when all the facts are known 
there-is no room for the application of 
the maxim but when ll the facts are 
not known the maxim helps the plairtiff 
to discharge the onus which lies upon -hiin 
of proving negligerce ; and -the effect. of 
the invocation, of the maxim is that the 
mere happening of an accident affords 
reascr.able -evidence in the absence of 
explanation by the defendant that it 
was due to the defendant’s negligence. 
Nataraja Deekskidarv. Aiyathurai Padayachi! 
holds that casting the burden of proof 
wrongly amounts to a substantial. error 
in procedure. G.P. Damani v. Trustees, 
Port of Madras*, expresses the view that 
under the GOmmercial D2cuments. Evi- 
‘dence Act of 1939 the statement contain- 
‘ed ina protest note can be presumed 
to be accruate and it is prima facie. evi- 
dence. Sethurathnam Pillai v. Lucy Baskara 
` Josephin? states that the presumption of 
marriage taking into accountlong cohabi- 
tation being a rebuttable one; it is neces- 
sary to show that the man and the woman 
“were notmerely living together . but 
professed themsélves to be husband. and 
wife and were treated as such by relations 
and friends ; such conduct and recogni- 
tion must extend over a long period of 
time, and, if. there, are, circumstances 
. which.. weaken or destroy that presump- 
.tion the Court cannot ignore them. 
Kesava Bhagavathar v. Varadayya .Bhagava- 
thar* lays down that if there is an oral 
agreement to receive a letsersum than 
-what was due under 3 mortgage deed such 
agreement will be hit by the proviso to 
Section 92 (4) of the Evidence Act; if 
“it iš in writing uñùless it is registered it 
will be hit. by section 17 (1) (b) of the 
Registration Act; that where the wai- 
ver, Of interest noted in an endorsement 
not having been registered is inadmissi- 
ble in- evidence the endorsemert js 
admissible so far as it related to the 
«acknowledgment , .of receipt of the 
‘amount paid on that dete; the produc- 
- tion ofthe bond by the defendant witb the 
endorsement Of payment only casts on 
„the plaintiff the burden of proving that 
_ ithe debt was still outstanding ; tke pre- 
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sumptior under sectior 114 in such cases 
is only a rebuttable presumption ard 
the plaintiff could not þe non-suited solely 
on:the ground. that the original bond 
was produced by the defendant. 


Law of limitation : In Ramanathan Ambalam 
V. Shanmughavel Pillai}, it is poi ted out 
that the law of limitation has to be irter- 
preted grammatically, there is no sccpe 
for equity in it, nor is there any intend~ 
mert in it; the period prescribed in 
the various Articles in the Limitation 
Act starts in accordance with `- the tenor 
and language of-the concerned Article 
and.thereisno scope for argument based 
On reasonableness, nor car. there be any 
. ground for complaint of hardship when 
such “a period prescribed under the law - 
of limitation-works itself out and confers 
‘a benefit on one and takes away the right 
from another.. (Qhinnaiah Kounder vy. 
Kattayya Kounder? holds that section 6 of 
the Limitation Act shows that mirority 
does notin any way affect possession being 
‘advérsé ;-though-prima facie under Article 
65 read with section 6 (1) a suit for ré- 
covery Of possession -could be filed by 
the minor within 12 years from thé date 
when he: attained the age of majority in 
case the impugned transaction was void, 
by reason of section-'8 such a suit wil] 
‘have to be filed within 3 years of attain- 
‘ing majority .and ‘the minor could 
claim the extended-periad of 12 years ; 
‘the period of limitation therefore ®r re- 
‘covery Of p2ssession by a minor in respect 
ʻofa void transaction is 12 years from the 
‘date of sale or 3 years after he attained 
majority whichever -is longer’: ‘and 
where whether itis three years Ofattaining 
majority by thé minor or 12 years from 
the date of sale the period had already 
“lapsed by the time the plaintiff (the 
person in p2ssession) filed his suit fora 
‘declaration of his title, in effect the suit 
“is for a declaration that the defendant is 
not entitled to recover possession of the 
‘property from the plaintiff and that his 
remedy is lost or his right is extinguished 
and the suit construed in that manner is 
maintainable. Govindaswamy v, Bhoopa- 
lan? decides that section 5 of the Limita- 
tion ~Act-is applicable-to ‘an-application 
eee 
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under section 9 of the Madras City Te- 
nants Protecticn Act of 1922 because, 
under section 29(2).of theLimitaticr. Act, 
1963 where ary special or local ‘law prés- 
cribed for any application a pericd of 
limitation. different from the period pres- 
cribed in, the Schedule, the provisions 
of section 3 of that Act shall apply as if 
such period were the period prescribed 
by the Schedule and for the purpose ef 
determining any period of limitation 
prescribed for such application’. the 

rovisions contained in sections 4 to 24 
shall apply uvless.the applicability of any 
ofthese provisions is excluded or modifed. 
Nageetha Maracairv. Govindaswami Naidu» 
points out that the period of limitation, to 
enforce a -liability under sections 65 
and 235 of the ContractAct will commer-- 
ce from the date of discovery of the. 
fraud Or-misrepresentation and Article 
55 of the Limitatior Act,1963, will apply. 
Muthalu Ammal v. Amudam? states -that the 
alienation contemplated by Article 60 
of the Limitation Act is alienation. by 
a lawful or de jure guardian and aliena- 
tion made by a de facto guardian is not 
covered by the Article. “Mavyava Kounder 
v. Subbaraya Kounder® holds that to. enable 
a cosowret to acquire -title to thé en tirety 
of the common property to ‘the exclusion 
ofthe other co-owners by prescription, the 
co-owrerin possession must assert hostile 
title - to the knowledge of the”. co-owners 
out of possession. and in the absence of 
assertion Of such hostile title to the know- 


ledge of the co-owners out Of possession: 


‘there cannot be any acquisition of title 
by prescription by the co-owner in pos- 
session. Nagamalat Thevar v. Pandaran' 
states that symbolic delivery; Of posses- 
“sion isbinding notonly against the parties 
to the record hut also against the. legal 
represer. tatives of a party to the recerd 
and, such symbolical delivery of posses- 
sion will arrest adverse possessionby the, 
latter. Veerayya Pillai v.. Raménatha 
lyer®, lays down that whatever might be 
said with refererce to a transfer effected 
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subsequent to ar attacher t, adverse- 
possession which had already commen ced 
would rot be stepped cr prevented by 

such attachmer t alore without bringing 
the property tO sale befcre the expiry 
of the pericd of limitatior, Munuswamy- 
Achari V. Rajammbal Ammal? expresses the 
view that Article 65 read with Explana- 
nation (4):to that Article applied generally 
to _all suits by Hindu plaintiffs, where 
the right to possessicn is claimed op the 
death cf a female Hindu; the claim may 
be that of a reversiorer of the last imale 
holder. or it may be that of an-hei cfa 

deceased female Hindu; whatever ~ be 
the case provided the right of possession 

in the suit property is claimed-on the 
death of a female Hindu, the deeming 
provision, of Explartation (6) to Article 65 
would operate and the suit for PCSses-- 
siar wCuld be within time if filed within 

12 years of the death of the female Hindu 
on whose death the plaintiff claims pos- 
sessior.. : 


Qivil Procedure Qode.— In Karuppammal v., 
T.U. Poosari? itis held that if, ir a suit 
for partition. where the dispute between 
the parties was about the’share and the 
extert which -each ore cf them-was en- 
titled to, there-was an erroreoys decla- 
ratico of the shares or ever, as to allót- 
mert Ofa certair, extent, the prcceedings 
of the Court willnct be without jurisdic-. 
tion; the civil Ccurt has ample jurisdic- 
tior, to decide an issue rightly cr wron gly- 
aand that would not make the decision 
one- without jurisdicticn.. Ramanathan 
Ambalam v.: Shanmugavel Pillai, points 
Out that toinvCke Explanation V to. sec- 
tion 11 cf the Code of Civil Prcecedure, 
the grant, Of relief by the concerned 


-Gourt should be on a fullard firal ad- 
‘Judication of the rights cf parties after 


a‘corsidered appreciaticr of the relative. 


-conter tions; where ro reliefas such “Is 


granted but on the other hard the con- 
testing plaintiff dces not press fcr such 
relief ard the Court sitting ir, judgment 
Over the particular Jis corsiders that it 
‘was nOr r.ecessary for it-to grart or re- 
fuse ‘any such relief asked fcr on ‘the. 
es 
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ground that no relief was asked for 
against a particular defendant in action, 
then, in such a Situation, it cannot be 
said that the Gurt gratted-relief: such 
a grant should be on a full examination 
of the merits Of each claim before the 
Gourt and after a proper adjudication. 
giving -a reasonable impression that the 
Court applied its mind and came to the 
conclusion that the reliefshould or should 
_notbegranted; and it is in this con- 
text that the language in Explanation V 
„in Section 11 which says that any relief 
claimed in the plaint which ‘is not ex- 
pressly granted by the decree should for 
the purpose of this section be deemed to 
have been refused, hasto-be understood: 
Sreepathi Hosiery Mills v.. Qhitra Knitting 
Company, . Tiruppur’ makes it clear that 
section, 20 of the Code appears to be 
Ommibus in nature and is subject to the 
limitations mentioned. in the Chapter 
where it is placed ; one such limitation 
is that cOntained in section 19 under 
which whenever a suit for‘compensation 
for wrong done to person or m®%yable 
property is filed, the option is with the 
plaintiff to institute the suit based on 
svch cause of action, at the place where 
the defendant resides Or works for gain or 
at the place where the wrong was com- 
mitted; there is no way Out of this limita- 
tion as to jurisdiction envisaged_ in sec- 
tion 19; when the Code, which mre 
Or. less lays down the: substantive law 
though procedural in aspect regarding 
such matters of - jurisdiction’ creates cer- 
tain peripheries and limitations particu- 
larly in the matter of laying suits in the 
forum of specified - Courts, then no 
Option is left to the litigant except to 
strictly adhere to such prescription in the 
-Godes he cannot whittle down the ex- 
press prescriptionin section 19 and lay 
emphasis on the oral evidence casually 
Jetin by him so as tO create Or vest juris- 
diction in the Court which has none. 
Poomalai v. Ramalingam? states that on the 
passing Of a decree for pOssession of the 
property, the judgment-debtor was under 
-a liability to hand over possession of the 
‘property as it was On the date of the 
decree; if at the time Of delivery it was 
found that the property decreed had 
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depreciated in value by the positive and 
wilful conduct of the judgment‘debtor, 
then the question how far the judgment- 
debtor could he liable for causing such 
depreciation in the value of the property 
could be dealt with as an issue arising 
in execution, as it-fell within the scope 
Of the expression “‘discharge or satisfac- 
tion Of the decree’’; and the plaintiff’s 
application claiming damages was main- 
tainable under section 47 of the Code. 
Nachimuthu Chettiar, v. Morthammal' ex- 
presses the view that if the executing 
Court '` proceeds to execute the decree 
notwithstanding. the pendency of an 
application: -by the' judgment-debtor 
under section 20 of the Tamil Nadu 


` Agriculturists Relief Act,1938,claiming to 


be an agriculturist, it is contrary to sec- 
tion 20 which is a mandatory provision 
ard, therefore, an application for setting 
aside the sate of the judgment-debtor’s 
property held in contravention of sec- 
tion 20 would be under section 47 ofthe 
Code of Civil Procedure. Ramaswami 
Naicker v.- Fagadeesan®, decides .that 
where the person claiming rateable dis- 
tribution had filed an execution -peti- 
tion in 2 Court of superior jurisdiction 
to the Court in which the property was 
brought to gale and sold in ‘auction and 
which held the said process, the provi- 
sions Of section 63 read with section 73 
are applicable, and the petitionerwill be 
entitled to rateable distribution; he may 
call for the assets held by the Court of 
inferior jurisdiction to the credit-of his 
suit in the higter Court and claim the 
amount due to him and it is for the 
respondent $0 go to the higher Court 
and claim rateable distribution. In, 
State of Kerala v General Manager, Southern ° 
Railway, the Supreme Court points 
out that the Railways Act does not 
deal with the question as to who should 
be impleaded as a defendant when a 
suit is brought against a ‘railway. admi- 
nistration ; this is essentially a matter 
relating to the frame Of suits and is 


‘dealt with by the Code of Civil Proce- 


dure;. according to section 79 of 
the Code, in a suit by Or against the 
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Governmert, the authcrity to be named 
as plaintiff or defendant, -2s the case 
may be, shall ir the case.of.a suit by or. 
against the Central Government, be 
the Union of India, and the Southern. 
Railway being owned: by. the Govern- 
ment of India,.a suit. dealing with the 
alleged liability of that railway should 
be brought against. the Union of India. 
Gopalakrishna _ Pillai v.  Qhinnapillai 
Padayachit holds that facts proved. or 
admitted may provide evidence to sup- 
port further conclusions, to be. deduced 
from -them, which. conclusions may. 
themselves be conclusions of fact. and 
Such inferences from facts -proved or 
admitted cOuld be matters of law;.and 
the Court could intervene in -second 
appeal if it appears, that the fact-finding 
authority had acted without any evi- 
dence or upon a view Of the-facts which 
could not reasonably be entertained, or 
the facts found are such that no person. 
acting judicially and properly instructed 
as to the relevant law could have come 
to the determination in, _question. 
Ananthakrisknan Nair v. Dr.. Ramakris} nan® 
points Cut that in so far as the revisional 
jurisdiction under the Constitution, is 
concerned; it has to prevail because -no 
statute enacted under the law. can’ make. 
an. irroad into ,the provisions .of the 
Constitutior, in so far as the revi- 
sional jurisdiction-under section 115, Civil 
Procedure Code is concerned . there are 
certain guidelines in the, section itself 
which permit the exercise of such juris- 
diction; while prọvision as tō appeal 
is no doubt the Creature òf statute, the 
revisiOnal jurisdiction is available to the 
complaining litigant so as to subserve 
the ends of. justice; when; the ‘statute 
expressly makes an order of the .subordi- 
nate Court, final it means that. the 
concerned statute is nòt prepared” to 
provide another remedy against ` it: 
in ` such ' 
lie to’ the higher. Court by invoking the 
ordinary commoñ law; and the finality 
of the decision in appéal under section. 
9-A (1) of the Madras City “Tenants 
Protection Act, does not préclude-a revi- 
sion being preferred against the’-order, 
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Palaniswamy > Gounder v. Nackimuth® 
Gounder*, makes -it clear -that a Court 
can take notice of events which have 
happened after the irstitution of the 
suit and afford relief to the parties in 
the changed circumstances sO as not to 
drive. them to’a fresh litigation and so 
as to do complete justice- between the 
parties, and, ‘the Ccurts have irherent 
powers to give adequate relief to suitors 
in suitable cases in- view of. changed 
circumstances after the filing of the suit 
so as to shorten litigation. K. A. M. 
Sheriff v. Ramu Reddiar*, states that the 
plaintif in a suit carrot be compelled 
tc implead as-deferdart a person against 
whom he seeks no relief and the Gourt 
will be reluctant to force an additional 
defendantinto the action against-his will; 
but, having regard to the Object of the 
Legislature to avoid multiplicity cf suits 
and +o-ensure-that the matter-is finally- 
decided in the preserce‘Of all the parties 
interested, without delay and expenses, 
the trial Court-has been given the power 
to add .a person. as defendant even if 
the plaintiff may object to such joinder. 
Nataraja lyer v. Nacharammal®, holds that 
under Order: 5, rule-9- (2) of the ‘Code 
eventhough the summons was sent by 
post, if the defendart “didnot appear 
on'the day fixed on the summons; -the 


‘Court -has to direct: that the summons’ 


should be delivered or sent to the proper 
Officer to be-served. by him or by one.of 
his-subordinates-on the defendant; and, 
that where a discretion is conferred 
upon the.Ccurt coupled with an obliga- 
tion, the «werd ‘may’ (in Order 45; rule 
9 (1)) denotes ‘shall’: E. K. Mx K. 
Nawabjan v. -Krishnan ` Ohettiar*; takes 
the. view that the affixture of notice of 
execution - petition: -on-- the- appellant’s. 
residence on his refusal to accept the 
notice -appears to be due service .as 
contemplated by Order’ 5,-rule 17-and 
so. long-as the statutory provision con- 
templates‘service by -affixture when -the 
partý. refuses to. receive the summons 
it cannot’ be said. that there—has- been 
AO -proper service.. Subramania Mudaliar Ve 
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deal Finance Corporation* lays dowr that 
where the records showed that the judg- 
ment-debtors were notin their respective 
residences at the time the process-servel 
called but the process-server’s is report 
did not say that the judgment-debtors 
did not have any agents to receive the 
notices on their behalf nor did it appear 
that any attempt was made tO serve 
the notices on any adult members of 
the family in their residences and the 
process-server straightaway proceeded 
to affix ‘the notices stating that the 
judgment-debtors were Out of town, 
it is not good service under Order 5, 
rule 17. Md. Salik Sahib v. T. C. Adam 
Sahib? decides that dmendmenis to the 
pleadings cannot be turned down by 
Courts merely on. the score that they 
introduce an inconsistent: plea or a new 
cause Of action and that the true test 
is whether the amendment is foreign 
to the subject-matter of. the suit and, 
ifnot, whether it would be in the interest 
of justice to grant it. Dharmasekaran v. 
State Bank oj India. points Out that 
Order 9, rule 13 sets out two alternative 
grounds for having an ex parte decrée. 
set aside in an application under that 
rule; the applicant can satisfy the Gourt 
that (i) the summons was not duly served, 
or (#2) he was prevented- by any suff- 
cient cause fram appearing when the 
suit was called on for hearirg; he cOuld 
request the Gourt to set aside the ex 
parte decree on any of the two’ grounds; 
even if there has been a proper and 
sufficient service at the stage of the suit 
and at the stage of final decree proceed- 
ings, if he satisfies: t.e Gourt that, he 
was prevented from appearing in Court 
he can seek the sétting aside of the ex 
parte ‘decree. Chidambaram -v. Katidas* 
expresses -the view that Order 17; rule 3; 
applied only where the parties were 
present; where, on the date'of the trial, 
the .defendant was absent the Court 
could not proceed: under Order 17, 
rule 3, but should’ proceed under Order 
17, rule 2, by setting the defendant ex 
parte and decreeing the suit after record- 
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ing the evidence if the claim of the 
plaintiff wes proved. Palanivel Pillai V. 
Sivakolundz Odayar’, states that ascer- 
tainment of mesne profits in actions in 
which it is possible is a matter which is 
solely guided ‘by the’ guidelines set 1n 
Order 20, rule 42; there is no escape- 
ment Out Of it as this is almst a pres- 
criptive mandate and Gourts cannot 
make inroads into it by seeking to other- 
wise interpret the specific and unambi- 
guous provision; the enquiry as to rent 
and mesne profits can be made by a 
competent Court for a period commen- 
cing from the date of the institution of 
the suit till the expiry of three years from 
tte date of the decree; the decree referred 
to may be a decree of the trial Gourt 
or the.decree of the first appellate Court 
or the decree dof a Gourt in the higher 
hierarchy as well; the decree to be 
reckoned is the decree which has become ' 
finalin the eye of law and in accordance 
with the procedure available; and there 
is abundant authority to say that the 
absence of a direction as to the enquiry 
into mesne’profits:in the final- decree ` 
in a suit Where possession and. mesne 
profits were asked for and both reliefs 
were granted will not be a fact which 
should wéigh with the Courts to negative 
such an enquiry and tO, grant the recko- 
ned profits after such an enquiry. 
Kodiketti Nadar v. M.L. M. Fernando’, 
makes it clear that certification Sf pay- 
ment under Order 21, rule 2, is possible 
under two different heads; it can spring 
from an actual payment of money by 
the judgment-debtor to the _ decree- 
holder or secondly by an adjustmtent 
of the said decree tO the satisfaction of 
fhe decree-holder either in. part Or in” 
whole; in either case, however, the 
dominus litis to bring such matter to the 
Court’s view is the decree-hclder himself 
since it is his responsibility to certify 
such payment Or other adjustment and 
bring it to the notice of the appropriate 
Court who shall act ‘accordingly, but 
Order 21, rule 2, does not pose an 
empty formality; if a case of certification 
or adjustment comes -up before an 
executing Gourt and if the judgment- 
nn 
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‘debtor or thedecree-holder himself is 
able to, satisfy the conscience cf the 
Gourt then the power of the Court is 
available so as to make a judiciOus probe 
into the legality, regularity or truth- 
fulness of such payment or adjustment. 
Ondipudur Weavers Qo-operative Production 
and Sales Society Lid. v. Velumani1, holds 
that it is a well established rule that 
while the machinery and remedy pro- 
vided under Order 21, rule 32 (1), 
‘would cover cases of both prohibitory 
ard mandatory injunctions sub-rule 
(5) of that rule will apply only to cases 
of mandatory injunction because it 
speaks Of a positive ‘act to be done by 
the judgment-debtor under the decree 
and wherever there is no mandatory 
injunction directing: the judgment- 
debtor to do a positive act the remedy 
Open to a decreeholder is tO file a fresh 
suit seeking a mandatory injunction, 
Nawabjan v. Krishnan Ohettiar?, states 
that rule 54 (2) of Order’ 21, contem- 
plates proclamation at some-place on 
or adjacent to ‘the property sought -to 
be attached cr sold by. beat Of drum or 
other customary mode; it also provides 
for a copy of the order. being affixed on 
a COnspicuOus part of the Court-house 
and the Court cannot suggest a mre 
elaborate method -when the method 
contemplated by the ‘statute has been 
followed. Sivasangu v. Qhinnaiah®, ex- 
plain? that Order 21, rule 66, relates to 
the drawing up of the proclamation of 
sale while rule 67, relates to the publi- 
cation of the proclamation and where 
‘when the proclamation was settled the 
Judgment-debtor’s valuation was noted 
but that first sale was adjourned for 
*-want ofbidders and the Court, on the 


subsequent settlément of the proclama- 


tion, did not mention -the upset price, 
that would be tantam2unt to his fixing 
the Other terms of the proclamation in 
-accordance with the terms noted in the 
first proclamation and the fact that, in 
publishing it, the other terms noted in 
the first proclamation were not -noted 
such as the judgment-debtor’s valuation, 
‘will not be-a‘ground to set aside the 
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sale; Order 21, rule 72, ro doubt does 
not prcvide for any notice to be given 
to the judgment-debtor of a petition by 
the decreeholder for leave to bid at the 
auction, nevertheless since in exercising 
its discretion the Court shculd consider 
all the circumstances and exercise the 
discretion not arbitrarily but on 
judicial lines it is desirable for the 
Court to give Notice to the judgment- 
debtor in regard to such petition so 
that the Court may be in a position 
to consider -all the circumstances 
of the case; and though it, would not 
be proper for the Court to` grant per- 
mission to the decree-holder to bid at 
the auction even when the properties 
are brought to sale for the first time 
there is no warrant for the proposition 
that there should be at least two such 
attempts tO bring the properties to sale 
before permission to bid cculd be granted 
to the decree-holder.  Subramania 
Mudatiar v. Ideal Finance Corporation}, 
points cut that the procedure enabling 
a decree-holder to apply to the execut- 
ing Court for leave to bid and. set off 
is governed by Order 21, rule 72; the 
provision is couched in a negative form 
to the effect that no holder of a decree 
in execution of which property is sold, 
shall without the express permission of 
the Court, bid for, or purchase the pro- 
perty; the implication is that the Court 
has the discretion to grant permission 
to the decree-holder in this regard; the 
details of procedure for applying for 
leave to bid and set off are to be found 
in rule 199 of the Civil Rules of Practice, 
according to which an application for 
leave to bid at the sale shall be supported 
by an affidavit setting forth the facts 
showing that an advantageous sale can- 
not otherwise be had ard the ‘appli- 
catiOn must include an undertaking by 
or Oon. behalf of the decree-holder that 
in the event of his being declared the 
purchaser of the property he would 
enter up satisfaction of the decree urder 
which the sale is made for the amount 
Of the purchase-money; that apart from 
the requirement that the decree-holder 
should make out a case for leave to bid 
and set Off the executing Court must 
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itself be satisfied on the facts that such’ 

ve would be necessary for obtaining 
the most advantagecus price in. execu- 
tion sale; itis settled law that ar. order 
„passed by the executing Court allowing 
the decree-holder to bid ‘and set off is 
a matter Of great moment which vitally 
affects the property of the judgment- 


debtor-and that this aspect by itself 


without more shows that it would. be 
not only just but also necessary that the 


_jJudgment-debtor should be nactified of 


the decree-holder’s., application before 
any Order is made against him. K. A.M. 
Sheriff v. Ramu Reddiar', holds that in 
a case where the validity-of a revenue 
sale has. been challenged only. on the 


‘ground of irregularity it can be said 


that thé Government need not be made 
a party as they can in any event bring 
the property to sale once again even if 
the sale is set aside on the eround: of 
irregularity in the conduct of the sale 
but. where the plaintiff’s’ case is that 
there are no arrears of land revenue but 
none the less his property has been sold 


. the Government is a necessary party: to 


the suit. : Nawabjan vy. Krishnan Qhettiar®; 
decides that an execution -sale of a pro- 
perty cannot be set aside merely on the 
ground that the pricé fetched by the 
sale is somewhat low or that it will fetch 
a higher price if resale “is ordered. 
Marimuthu v, Ambujam Ammal? , lays down 
that the relevant date for the purpose of 
finding out as to when the sale takes 
place in Court-auction in the course of 
execution of a decree is the -date.of the 
sale and not of its confirmation.. 
Alagappan v. Kalyanasundaram Iyer*, makes 
it clear that though the grant Of interest 
on the costs of the action was available 
before the passing of the’ Central Act 
“LXVI of 1956, yet after the date of the 
‘Said enactment a mortgagee is not 
entitled to interest ‘On the costs of the 
suit. Baba. Industries v, Mehta Traders®, 
states that the principle to ~be applied in 
_the matter of grant of leave to defend is 
that if the Court is satisfied that the 


1. (1977) 1 M.L.J.517. 
2. (1977) 1 M.L.]. 382. 
3.. (1977) 2 M.L.J. 218. 
4. (1977) 2M.L.J. 291. 
5. (1977) 2 M.L.J. 479. 
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defence of the defendant is acceptable 
though prima facie, and also if the defence 
raises triable issue, thereby indicating 
that the defendant has a fair or bong 
fide cr reasonable- chance Of success; or 
if the state of affairs is such that the 
Gourt is reasonably led to the conclu- 
sion that the trial of the actior, only can 
establish -the truth, bona-fide or other- 
Wise, Of the defence raised, then in such 
circumstances, the Court ought not to' 
imp0Se a condition in the matter of the 
payment of the plaint amount sought 
for by the plaintiff into Court, as ‘secu= 
rity, before the grant of such leave. 
Sri Krishna Textiles v, FJ. R. Exports, 
holds that the fact that the: defendant 
suffers a decree and prays for the satis- 
faction of the same by paying moneys’ 
at stated intervals or in ‘monthly instal- 
ments would not alter ‘the situation or 
Wipe Off'as a matter of course the legal 
effect of the ‘pricr order of. attachment. 
before judgment of the properties of the 
judgment-debtor which. was issued by a: 
cOmpetent Court in a situation which 
compelled. the Court to do so; “an 
order’made Order 38 of the Code, is 
independent and is not capable of being” 
telescoped 'to_ an ‘order permitting - the 
defendant to. pay the decree am°unt 
in monthly instalments or at ‘stated 
intervals, which might be passed by the 
trial Court on a written or Oral appli- 
cation made by the judgment-@ebtor- 


‘at about. the time when the defendant 


suffers a decree by consent; and ifthere- 
fcre the two Orders are not ‘inter-depen- 
dable ‘but are- independent- it ‘cannot’ 
be conterded that an independent 
order passed by -a. competent Court 
under Order ,38 works itself out -and- 
becomes ineffective thereafter. V. F. 
Devasthanam v. Arumugha, Mudaliar® lays 
deown that where a receiver was appoin- 
ted without any time limit there is in 
law nothing to prevent the receiver. to 
take charge and then.- discharge his 
duties as, directed by the Court and 


that untila receiveris actually dischar- 


ged he could continue to function. 
Ananthakrishnan Nair-v. Dr. Ramakrishnan“ 





. (1977) 2 M.L.J. 262. ` a . 
(1977) 1 M.L.J. 92.. i l 
z: (1977) 2 M.L.J. 98.- 
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points cut that the accepted principle 
is that a receiver cannot be viewed as 
a substitute of parties but he also runs 
the race Of litigation because he has been 
ordained to do so by virtue Of his app2in- 
ment as receiver by an order of Court 
in that litigation; therefore even though 
there are receivers in an action, it can- 
not be Said that the parties can keep 
silent abOut their rights and claim the 
same through the persons of the recei- 
vers; €ven if it be assumed that the 
application made by one receiver was 
on behalf of the other parties and other 
joint receivers such an application is 
not maintainable since. each One of the 
parties entitled to the benefits under 
the concerned Act should cOme forward 
and file an application for such benefits; 
the appointment of a receiver does 
not absolve the affected party in the 
litigation for whose benefit the receiver 
had been appointed to efface himself 
and feel that he has no mre obligation 
in the suit; 2 fortiori if certain rights and 
privileges are granted: to a party to 
such a litigation by the beneficial pro- 
visions of a statute, then it is not the 
receiver who could set the law in motion 
on his behalf and Obtain such statutory 
benefits Or privileges and it‘is for the 
contesting party or the real party who 
would take advantage of the statutory 
concession or right to move the Court 
by himself. Kas: Viswanatha Chettiar v. 
Qhinnaiak Chettiar! makes it clear that 
if an appellate Court did not dismiss 
the appeal summarily it should by vir- 
tue of rule 12 (1) Of Order 41, fix'a day 
for hearing of the appeal and therefore 

e the Court could not admit the appeal 
‘ in part and dismiss the appeal in part; 
‘that when the matter comes up for a 
admission under Order 41, rule 
1l, only two cOurses are Open to 
the Court namely to dismiss Or admit 
the appeal as a whole; ard if the 
appeal is admitted in regard to one 
item of the concerned properties the 
appellant will be entitled to question 
the finding if the Qourts below even in 
regard to the other item. Subramainia 
Mudaltar v. Ideal Finance  Qorporaton*, 





1. (1977) 2 M.L.J. 524. 
2. (1977) 2 M.L.J. 385. 
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statės that, Order 43, does not provide 
for an appeal against an order either 
granting or refusing to. grant to the 
decree-holder leave.to bid and set off 
execution sale, ‘although it pro- 
vides an appeal against an order of 
the executing Court setting aside or 
refusing to set aside the sale in favour 
of the decree-holder. Venkataswami 
Reddiar v. Thirukamu . Reddjar*, decides 
that a review cannot be asked for merely 
because by reason of a subsequent deci- 
sion which is binding authority, the 
earlier decision interpreting the provi- 
sicr, of any statute is found to be wrong, 


Criminal law and procedure.— Tn 
State of Madhya Pradesh , v. Ratan 
Singh? the Supreme Court points out 
that a sentence of imprisonment for life 
does not automatically expire at the 
end of 20 years including the remissions, 
because the administrative rules framed 
under the various jail manuals or under 
the Prisons Act cannot supersede the 
statutory provisions of the Penal Code; 
a sentence Of imprisonment for life 
means a sentence for the entire life of 
the prisoner unless the appropriate 
Government chooses to exercise its dis- 
cretion or remit either the whole or a 
part of the sentence under section 401] 
of the Criminal Procedure Code of 1898; 
section 401, confers an absolute dis- 
cretion On the appropriate Government ` 
in the matter; the ‘appropriate Govern- 
ment? empowered tO grant remission 
is the GOvernment of the State where 
the prisOner had been convicted and 
sentenced, that is. to say, the transferor 
State and not the transferee State where 
the prisoner may have been transferred 
at his instance under the Transfer of 
Prisoners Act; such transfer has no 
bearing on the application of section 
401, because this is merely an executive 
matter and an executive decision taken 
tO meet the cOnvenience of the accused; 
when the transferee State feels that the 
accused has completed a period of 
20 years it has merely to forward the 
request Of the prisOner to the concerned 
State Government; and under section 
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e 
401 of the Gode of Criminal Procedure, it refuses to remit the sentence no writ 
1898, the appropriate Government hag can be issued’ directing the State 
the undoubted discretion to remit or Government to release the prisorer. 
refuse to remit the sentence and where 
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| 


Ramaprasada Rao and: 
Paul, JJ. 


The Revenue Divisional 
Officer, Chidambaram v.. 
A. R. Damodara Mudaliar, 
Managing Trustee of 
Pataleswar Devasthanam, 
Tirupapuliyur (in A. No. 
367 of 1973). 
10th October, 1977. 


Appeal Nos. 367 of 1973 
` - and 607 of 1973. 


Land Acquisition Act (I of 1894), sec- 


tion 9—Notices under section 9 (2)— 
Date of notice cannot be the date of ser- 
vice of notice without proof—Date of ser- 
vice of notice relevant for reckoning the 
period of 15 days available for preferring 
objections—Compensation — Lands des- 
cribed as agricultural lands in public 
records—Lands situate in developed 
neighbagirhood—V aluation to be based on 
potential value as building site. 


The lands which were the subject-matter 
of acquisition were described as agricul- 
tural lands in the public records and the 
Land Acquisition Officer awarded com- 
pensation on that basis. But the lands 
were in a developed neighbourhood and 
were capable of being converted into 
building sites. On a reference under 
section 18 of the Land Acquisition Act, 
the civil Court fixed the compensation at 
Rs. 6,000 per acre as against Rs. 820 
per acre awarded by the Land Acquisi- 
tion Officer. The Government filed an 
appeal against the enhanced compensa- 
tion and also raised the legal contention 
that the claimants did not prefer their 
objections within the time prescribed 
under the Act. 


Held: Natural justice required that any 
notice to be effective and to be positive, 


should have. been served on the person 
against whom it was intended and with- 
out proof of actual service of such notice, 
a bare inference of constructive know- 
ledge of the obligation to prefer the ‘claim 
within 15 days from the date of. the 
notice, ought not to be pressed into ser- 
vice to the prejudice of the affected 
party. Reading sections 9 (2) and 9 
(3) together, the intendment of the pre- 
scription and mandate in;sub-section (2). 
of section 9 of the Act was to, see that 
the notice under section 9 (2) as in sec- 
tion 9 (3) should also be served on the 
persons affected and that ought to be the 
date which had to be reckoned for pur- 
pose of calculating the 15 days’ time 
available to the claimant for preferring his, 
objections under the above sub-section. 
This prescription in section 9 (2) of the 
Act read in conjunction with the well- 
known principles of natural justice re- 
quired that it was the date of the service 
of the statutory notice in any enactment 
which ought to be the relevant factor to 
consider whether the subsequent conduct 
of the addressee was in accordance with 
the statute or not. 


In the case under review, there was 
certain potential in the land and such 
potential being referable to its certain 
future improvement as a building site, it 
could not be treated as agricultural land. 
The contention of the appellant that the 
lands had still to be valued only as agri- 
cultural lands could not be accepted. 
The Court below had rightly treated the 
lands as potential house sites and valued 
the same. 


Government Pleader, for Appellant. 


S.J. 





Appeals dismissed., 


@ 
[FULL BEN CH] 
T. Ramaprasada Rao, 
S. Natarajan and ,: \ 
V. Balasubrahmanyan, JJ. 
- The Chief Controlling 
Revenue Authority, Board 
of Revenue v. 
P. A. Muthukumar. 


Sth December, 1977. 
R.C. No. 1 of 1976. 


Indian Stamp Act (II of 1889), Arti- 
cle 58 of Schedule I and section 2 (24)— 
Document styled ds declaration trust— 
Whether could be treated as a settlement 
deed. oY 


' The respondent, his two brothers and 
their father partitioned the family pro- 
perties, pursuant to a compromise decree. 
Subsequently, the properties allotted to 
the respondent were orally partitioned be- 
tween himself and his minor son and 
they have been in enjoymet of the res- 
pective shares. On 2nd July, 1973, the 
respondent executed a document purport- 
ing to be a private trust deed whereby he 
appointed his father Appaji Rao Gounder 
for the purpose of managing the proper- 
ties worth about Rs. 49,700 and the 
document ‘was drawn up as a trust deed 
on a stamp paper of the value of Rs. 70. 
Under the document no power to alie- 
nate the property by way of sale or mort- 
gage etc., was left to the executant and 
it was recited that he had no authority to 
revoke the document. A direction was 
given in the document to discharge the 
debts incurred by the executant from and 
out of the income of the trust proper- 
ties also. The Sub-Registrar who 
entertained a doubt regarding the real 
character of the document referred the 
matter to the District Registrar for ad- 
judication under section 40 of the Stamp 
Act. The District Registrar adjudicat- 
ed the document as a settlement deed as 
defined in section 2 (24) of the Act and 
levied the deficit Stamp Duty of 
Rs. 1,083.15 and a penalty of Rs. 25. 
The respondent preferred an appeal to 
the Board of Revenue against the Order 
of the District Registrar and also pray- 
ed that the matter may be referred to the 
High Court under section 57 of the 
Stamp Act. 


Considering the circumstances and facts 
of the case and the recitals conthined in 
the document and the definition of the 
word ‘trust’ in-the Trust Act, it was held 
that that the document could be treated 
only, as a trust deed and not as a settle- 
ment deed and answered the reference 
against the Revenue. 


A.I.R. 1947 All. 141; A.I.R. 1964 
All. 537, Referred. | i 
Additional Government Pleader for 


Petitioner, Mr. A. R. Ramachandran 
amicus curme, for Respondent. 


R.S. 





Reference answered 
against revenue. 


[FULL BENCH] -> ' 


T. Ramaprasada Rao, 
S. Natarajan and ` 
V. Balasubrahmanyan, JJ. 


Chief Controlling Revenue 
Authority, Board of 
Revenue, Madras v. 

A. Raoof Ali Khan. 


5th December, 1977, 
R.C. No. 3 of 1976. 


Indian Stamp Act (II of 1889), Arti- 
cle 58 of Schedule I and section 2 (24)— 
“Settlement” — Definition — Document 
styled as Wakf-alal-aulad — Whether 
could be construed as a settlement deed. 


A document dated 26th June, 1974 was 
presented ‘for registration in the Regis- 
trar’s Office, Coimbatore. It purported 
to be a trust deed in favour of Begum 
Hasimunisa Wakf Trust. The trust 
properties were worth about Rs. 64,500 
and a stamp duty of Rs. 70 was paid. 
The document was executed by A. Raoof 
Ali Khan, husband of Hasi Munisa Bibi 
and his four sons and two daughters, 
in favour of the trust. The properties 
were owned by the said Hasi Munisa Bibi 
and after her demise the properties were 
taken possession of by her’heirs. A. 
Raoof Ali Khan was appointed ? as 
muthavalli of the Trust. As per the 
racitals of the document a sum of 
Rs. 3,500 may be spent every year dur- 
ing religious functions and the trustee 
was allowed to meet out the expenses in 
connection with the repairs and for the 


The 
was 


construction of; new. buildings: 
remairfing income of the properties 


‘to be divided into’ two equal shares and 


distributed among the executants ‘for 


their livelihood. The executants reserv- 


ed no right to sell or mortgage the pro- 
perties. The document was styled as 
Wakf-alal-aulad. The District Regis- 
trar treated the document as a settlement 
deed chargeable to stamp duty under 
Artice 58 of Schedule I, Stamp Act and 
levied the stamp duty and penalty of 
Rs. 1,417.55 and Rs. 5 respectively. 
The said Raoof Ali Khan filed a revision 
petition before the Board of Revenue and 
it was contended that the document was 
not a settlement deed, but a Wakf-alal- 
aulad and he requested that in case of 
any doubt, as to the nature of the docu- 
ment, the document may be referred 
under section 57 of the Stamp Act to 
the High Court. 


It was submitted that the document came 
under Article 58 of the Stamp Act. As 
to the definition of ‘settlement’ under 
section 2 (24) of the Stamp Act, under 
the instrument in question the income of 
the property was to be spent every year 
during religious functions and the remain- 
ing income was to be divided into equal 
shares and distributed among the execu- 
tants for their livelihood. Any testa- 
ment#ry disposition which is intended for 
the immediate benefit of any charitable or 
religious purposes is a settlement and thle 
alleged wakf should be treated as a settle- 
ment under the Stamp Act. 


Held, considering the facts and circum- 
stances of the case, the document in ques- 
tion could be treated as a settlement 
deed and not as a Wakf-alal-aulad and 
the reference was answered in favour of 
the Revenue. 


Additional Government Pleader, for 
Petitioner. 
V. Ratnam, K. Srinivasan and B. 


Chitra, for Respondents. 


R.S. Reference answered 


in favour of the Revenue. 
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po A. S: Ne 542 of 1973. 

Tamil Nadu Agrit Relief Act 
(IV of 1938), section 4 (e)— Central 
Bank of India—Loan advanced under 
mortgage by deposit of title deeds and 
hypothecation bond covering banana crops 


—Suit by bank for balance of amount ~ 


due—Claun by debtor for benefits under 
Act IV of 1938—Suit decreed—Appeal 
by judgment-debtor — Judgment-debtor 
though an agriculturist by virtue of sec- 
tion 4 (e), held not entitled to the bene- 
fits of the Act. 


The first defendant had borrowed 
Rs. 20,000 under a promissory note from 
the Central Bank of India and had also 
deposited his title deeds. He also exe- 
cuted a hypothecation bond covering his 
banana crops on land. Defendants 2 
and 3 were the guarantors. After ad- 
justment of the various amounts paid, 
the Bank filed a suit for recovery of 
Rs. 10,937-31 with further interest and 
costs. The first defendant claimed that 
he was entitled to the benefits of Tamil 
Nadu Act IV of 1938 and that the 
plaintiff was not entitled to recover inte- 
rest- at more than 614% per annum. 
The trial Court held that though the first 
defendant was an agriculturist, he was 
not entitled to the benefits of Act IV of 
1938. 


On appeal, 


Held: THe 14 banks whose names were 
set out in the First Schedule to Central 
Act V. of 1970 were all banks which 
came into existence as a result of a spe- 
cial enactment, viz., the Banking Com- 
panies (Acquisition and Transfer of 
Undertakings) Act, 1970. They did 
not come into existence, and were not in- 
corporated, under any other law. There- 
fore, even under the provision as it was 
prior to the amendment in 1973, the Tamil 
Nadu Act IV of :1938 did not apply 
to the loans advanced by a bank like this. 


“4 


- The Court below, therefore, was right „M. Veluswami, for Appellant. 


in its conclusion that, though the first n : 
defendant was an agriculturist, he could oe Lakshmikumaran, for Ist Respon 
not get the benefits of Tamil Nadu Act ~~" 
IV of 1938 because of the special S.J. 
provision of exemption under section 4 
(e) covering loans in favour of a bank 
like this. | ak 


r i 





. Appeal dismissed. 
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[FULL BENCH]. 


Ramaprasada Rao, -` 
Natarajan and 
Balasubrahmanyan, JJ. 


The Chief Controller, 
l Reyenue Authority, 
Board of Revenue v. 
V. Daniel. 
Sih December, 1977. 
R.C. No. 2 of 1976. 


Stamp Act (II of 1899), section 2 (10) 
—Document neither ambiguous nor in- 
complete—Recitals in the document to be 
generally a safe guide for interpretation 
—Document whether release or convey- 
ance. 


Moneys belonging to a religious institu- 
tion called the Society of Trustees which 
at the time was not registered and which 
was not formed as a Society registered 
under the Societies Registration Act or 
under any other law for the time being 
in force were entrusted to certain indivi- 
duals for the purpose of establishing a 
Church and incidentally to acquire pro- 
perties, both moveable and immoveable, 
for. the benefit of the said Church. 
One Daniel executed such a document 
and he was to act as one of the trustees 
under that instrument. 
his interest in the said properties in 
favour of the Society which was subse- 
quamtly registered and which provided 
the source of consideration for the pur- 
chase of the properties forming the sub- 
ject-matter of the instrument and which 
at all material times were intended for 
the benefit of the Society. The recitals 
as such in the instrument made it clear 
that it was the release-Society which 
supplied . the releasor with necessary 
consideration from the subscriptions 
secured by the Society for the purpose 
of getting the properties in issue fiom 
time to time. Two of the properties cov- 
ered by the instrument were the subject- 
matter of a gift deed dated 24th July, 1967 
by one Jayachandra in favour of the 
Christian Assembly, Nagercoil, represent- 
ed among others by Mr. Daniel and Bro- 
ther Bhagat Singh. The second instru- 
ment was a sale deed executed in favour 
of the same body of Trustees. In and by 
the recitals, it was made clear that by the 
two documents above, the properties were 


M—N R G 


Daniel released - 


5. 


e 
acquired by the Christian-Assembly or by 
the promoters for the benefit of the 
Society to be formed in order to ulti- 
mately benefit the-Church which the 
Society had -to hold. The instrument 
also recited that the Society which was 
the releasee was always understood as the 
accredited beneficial owner of the pro- 
perties and that the Society requested 
Mr. Daniel who was, representing it ta 
relinguish his interest and title, if any, 
over the properties; and the deed of 
release under consideration was the 
resultant of the mutual understanding as 
between the parties. The Revenue 
doubted in view of the recitals therein and 
on a reference to the earlier documents 
which were the subject-matter of the 
treatment in the release deed under consi- 
deration whether the instrument in ques- 
tion should be treated as a bare ‘release 
deed’ or ‘a conveyance’ by Mr. Daniel in 
favour of the Society which was later 
registered in a manner known to law. 


Heid: It is by now well established that 
in order to interpret a document which 
is neither ambiguous nor incomplete the 
recitals in the said document ought to be 
generally the safe and sole guide for 
such interpretation. Any reliance altunde 
on instruments other than the instru- 
ments under consideration might lead to 
queries which are beyond the scope of 
an answer to the question posed by the 
Reyenue in a reference made to- Civil 
Court under section 58 of the Stamp 
Act. Where there are recitals -which 
are clinching and telling, in the sense, 
that there are assertions in it to the 
effect that the consideration for the pur- 
chase of the properties was made by the 
Society which is the releasee under the 
instrument and that the gift was made 
earlier because of a voluntary effort .on 
the part of the donor under that- gift to 
the inchoate assembly which had no 
legal status by then and which was ‘func- 
tioning under the name and style of 
Christian Assembly, then it would be 
hazardous to invoke instruments other 
than the-instrument in question for the 
purpose of interpretation. That this is 
one of the accepted methods of interpre- 
tation has been held in a Full Bench deci- 


-sion in The Chief Controlling Revenue 


Authority v. Dr. K. Manjunatha Rai, 
(1976) 2 M. L. J. 279: A. I. R. 
1977 Mad. 10. But this rule does 
not mean that the revenue is em- 
powered to go behind recitals and 


terms of the document before it and hold : 


that the object of the transaction was 
something different from what the docu- 
ment discloses and therefore the docu- 
_ment should be deemed to be that which 
it is not. It cannot be held that the 
earlier deeds which were the basis for 
the acquisition of the properties dealt 
with under the instrument and the reci- 
tals therein could also be looked into ‘tor 
the purpose of understanding the true 
nature and contents of the document, 
dated 30th June, 1973 executed by Mr. 
Daniel in favour of the Society of Trus- 
tees of indigenous Churches in India. 
Viewed also from another angle, an 
instrument whereby a benamidar sustains 
and declares the interest of the real owner 
and puts such intention in writing and 
styles it as a release deed, could only be 
interpreted and understood as a release 
deed puré and simple and it cannot be a 
conveyance as it is propularly under- 
stood. - 
The decision reported in The Chief Con- 
trolling Revenue Authority v. M. 
Hamid Sultan, (1975) 88 L.W. 27: 
(1975) 2M.L.J. 36: A.I.R. 1975 Mad. 
161 (F.B.) lays stress upon the well 
known proposition and observes that if 
in a given case it is proved that a trans- 
action is a -benami transaction and it 
satisfied the well known tests which re- 
volve round such transaction, it is a 
document whereby the benamidar con- 
cedes and accedes to the title of the real 
owner and it could attract duty only as 
a release deed and not as a conveyance. 
Held, further, that taking the recitals as 
a whole and accepting them as the sole 
guide for interpreting it is clear that the 
instrument has been correctly stamped as 
a release deed and it need not be stamped 
as a conveyance as defined in section 2 
(10) of the Indian Stamp Act. 
Additional Government Pleader, 
Petitioner. | i 
P. Ramaswami, for Respondent. 
R.S. Answered aguinst the 
. : Revenue, 


for 





P. Govindan Nair, CJ. and 
V. Ramaswami, J. : 
K. Krishnan v. 
i Munuswamy. 
12th January, 1978. 
‘ C.R.P No. 3648 of 1976. 


Tamil Nadu Buildings (Lease and Kent 
Control) ‘Act (XVIII of 1960) as 
amended by Act (XXII of 1973), sec- 
tion 14 (1) (b)—Appheability — Bona 
fide requirement of building for immedi- 
ate demolition—Scope—Demolition to be 
total — Removal of roof would not 
amount to demolition. 


A landlord filed a petition for eviction of 
a tenant in respect of two small portions 


of a building measuring about 10’ X 10' 


where the tenant was running a tea shop 


- and a betel-nut shop on the ground that 


he. required the building bona fide for 
immediate demolition and construction 
of anew building. The petition was dis- 
missed by the Rent Controller. On ap- 
peal by the landlord the Appellate Autho- 
rity allowed the appeal and ordered evic- 
tion of the tenant. The tenant filed a 
revision petition challenging the order of 
the Appellate Authority. The tenant 
produced a plan in the lower Court show- 
ing that the landlord wanted to remove 
the roof and substitute the same with a 
pucca Madras terrace. Nowhere it was 
stated, that the landlord wanted to démo- 
lish the building and erect a new build- 
ing on the site. 
Held on a consideration of the provisions 
of the Act and the dictionary meaning 
of the word “demolition”, that what is 
contemplated is total demolition of the 
structure, and erection of a new building 
on the site and the removal of the roof 
alone would not amount to demolition of 
the building. The order-of the Appel- 
late Authority was set aside and the evic- 
tiori: petition was dismissed. 


(1965) 1 M.L.J. 78 and (1966) 1 M. 
L.J. 342 not followed. 


K. P. Unnikrishnan and N. V. Subra- 


maniam, for Petitioner. 
P. S. Chinnappa, for Respondent. 
R.S. Petition allowed. 


a 


Lad 


Ismat, J. ©.. 


r 
r 
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‘A. Rajamani v. 


M|s. Shriram Chits and Invest-; 


‘4. ments (P.) Ltd. 
2nd November, 1977. - > wed 
-© C.R.P. No.‘2023 of 1977; 


Civil Procedure C ode (Amendment) Act- 


(CIV of 1976), sections 23, 60 and 97 
(2) (g)—Alttachment_effected before the 
Amending Act — Petition to raise the 
attachment, on ground of salary liable to 
attachment being raised to Rs. 400 by the 
Amending Act — Amendment not effect- 
ing attachment already effected..~ ~~~ 


, An order of attachment was effected prior 
to the coming into force of the Civil Pro- 
cedure Code (Amendment) Act, CVI of 


1976. The petitioner filed an application . ` 
under section 151 of the Code of Civil- 
Procedure praying to raise the order of . 


attachment of his salary on the ground, 
that by virtue of the amendment effected 
to section 60 (1), the limit of the salary 
liable to attachment was raised to.Rs. 400. 
The Court rejected the petition holding 


_ that the amendment did not affect the. 


attachment already effected. The counsel 


for the petitioner contended that the. 


attachment itself consisted of two parts, 
‘(1) the order of attachment passed by the 
Court and (2) the actual order of attach- 
ment with reference to the salary as and 
when the salary becomes payable. The 
contention was rejected for the simple 
reason that section 60 contemplates only 
an order of attachment to be passed by 
the Court and it did not have ‘anything to 
do with any other subsequent or recurring 
‘order of attachment in respect of the 
salary payable for each month. In fact, 
there is a saving provision, section 97 (2) 
(g) in Act CIV of 1976 in the following 
terms: 


“The provisions of section 60 of the Prin- 
cipal Act, as amended by section 23. of 


this’ Act, shall not apply to any attachment’ 


made before the commencement of the 
said section 23.” Ei 

The expression “any attachment made 
before the commencement of the said sec- 
tion 23” occurring in this provision will 


take in only the order passed by the Court- 


H—N RC 


~ 


_ dhana. 


and nothing-else’.. “Consequently the ear- 
lier order passed by the Court’ attaching 
the’ salary ‘remains* unaffected. by the 
amendment ..- ‘Under these circumstances, 


- the’ civil revision- petitior is liable 'to' be 
- 9 PAS SY. 


dismissed :: l 

S.. G b Sambandam, “for Petitioner. , 

N. Venkataraman, for Respondent. ` 

S Jie: Petition dismissed. 





V. Balasubrahmanyan, J. ::: - 
2° Bhagyalakshmi Ammal v. 
; Somalinga R. Kesavaiyer, 
Surviving Trustee, Thiruppran- 
n |, ` kundram Karthikai Somavaram 
z- o; Annadhana Samaradhanai 
ao’ yt ee -Dharmam. 

9th. January, 1978. 

` S.A. No. 1859 of 1974. 
Trust—Dedication of properties for con- 
ducting charity—Revocation — Validity 
— Subsequent conduct of settlor in . 
not giving effect to it not rendering the 
trast nugatory. 


One ‘S’ founded a public charitable trust 
and dedicated certain properties to the 
said trust by a deed of settlement, dated 
oth April, 1938. The charity was to be 
conducted from and out of the income of 
the trust properties. He nominated two 
other persons as co-trustees. The trust 
was being conducted every year as con- 
templated in the deed of settlement. 
Under the deed there was no power 
given to the trustee to alienate the ‘pro- ' 
perty endowed for the trust. The trus-'. 
tee was not given any power to re- 
voke the document. The object of the . 
trust was to conduct annadhana samara- 
‘S, the founder of the trust 
executed a deed of cancellation in 1957, 
cancelling the deed of settlement of the 
year 1938, and continued to enjoy the 
suit property as his separate property till 
his death. The said ‘S’ died on 18th 
December, 1968. His widow sold the 
trust properties by means of a registered 
deed. dated 6th April, 1970. The sur- 
viving trustee filed a suit for declaration 
that the suit property was trust property 
and for recovery of possession of the 


same. The widow of ‘S’ who was the 
first. defendant in the guit resisted the 
same, contending that the charity was 
never performed and the settlement exe- 
cuted by ‘S’.on 5th March, 1938, was 
never intended to be given effect to and 
it was a sham and nominal one and it 
‘was executed to protect the property 
from the clutches of the creditors. _It 
-was further alleged that the said ‘S’ trea- 
ted the property as his property » and 
othied the same in 1958 in favour a 
third party. The first Court dismissed 


the suit and, on appeal by the trustee, { 


the appeal was allowed. The widow of 
“S filed a Second Appeal. 


Held, that if there had been a valid dedi- 
cation, the subsequent conduct of the 
settlor -will-not render it nugatory. At 


t 
A 


the time of the settlement all. that was 
necessary to give effect to the settlement 
had been done. If the terms of the set- 
tlement were not carried into effect, it 
will make the settlor liable for breach of 
trust. It will not destroy the once vali- 
diy created settlement. 


(1914) 27 M.L.J. 582: -25 I.C. 428: 
1914 M.W.N. 703 and (1973) 91 I. 
T.R. 261, followed. 


Manicka K. Ramalingam, for Appellant. 


R. Srinivasan, amicus curiae, for Res- 
pondent. , 


R.S. Second appeal dismissed. 





i S. Padmanabhan, J. 
Š Sethuraman v. 
Muthiah. 


2nd March, 1978 ; 
A.S. No. 571 of 1975. 


Partnenship—Four persons carrying on 
business in partnership. — Dissolution 
of partitership by consent of partners— 
Accounts settled—Mistake regarding a 
particular item of account—Suit by one 
pariner agaist others—Prayer for reco- 
very of a definite sum of money—Stut 
maintainable—Entire accounts need not 
be reopened—Surcharging and falstfica- 
iion allowed—Setiled accounts liable to 
be reopened on mutual mustake—Doce- 


trine of unjust enrichment. also applica- 


ble. 
‘A: partnership was entered into to deal in 
pumpsets, motors, engines etc. The 


firm was run under the name and style 
of “Mls. Saravana Traders”. The 
Mayavaram Co-operative Land Develop- 
ment Bank Ltd., placed arders with the 
said firm, for the supply of pumpsets_of 
the value of Rs. 24,063.36 and the 
arrangement was that the frm must 
supply pumpsets to the parties named by 
the bank and on delivery of the pumpsets, 
the bank will pay the price to the firm. 
In pursuance of this - agreement the 
pumpsets were sent by -the firm to their 
Agent for the purpose of, being supplied 
to the various parties named by the bank 
and an amount of Rs. 24,063.36 was 
debited to the bank account with the firm 
and shown as liability of the bank and 
asset of the firm. Subsequently, the 
firm was dissolved by mutual consent 
among all partners. The first respon- 
dent herein was given -full right and 
liberty in his-own -name to collect all the 
assets of the - erstwhile firm. He also 
agreed to pay the. other parties, the 
amounts mentioned in the deed. of dis- 
solution of partnership in full and final 
satisfaction of the respectiye ‘claims. 
The said amounts were paid to the other 
partners under the belief that he would 
be ‘getting the amount from the bank. 
They did not suspect that their Agent 
would play a fraud upon them, by deli- 
vering the pumpsets ‘not through the 
bank to the customers, but by supplying 
M—NRC 


to persons not named by the bank. The 
bank repudiated its liability stating that 
the pumpsets were not supplied by the 
firm to parties specified by them and 
therefore they could not be held liable. 
When one partner paid the amounts to 
the. others, they were under the bona 
fide belief that the amount will be 
recovered from the bank. Both were 
labouring under a common mistake as to 
their rights and obligations. A.stit was 
filed by the respondent herein for the 
recovery of the amount paid by him: to 
the other partners on the ground-of 
mutual mistake. 


Held, that the suit could be filed on 
grounds of mutual mistake regarding a 
particular item of accounts and settled 
accounts could be reopened, and sur- 
charging and falsification would also be 
allowed. The theory of unjust enrich- 
ment was also applied and the appeal was 
dismissed confirming the judgment of 
the Trial Court. 


N.C. Raghavachari, for N. S. Varada- 
chari and T. V. Ramanujant, for Appel- 
lants. ; t 


K. Parasaran, for R. S rinivæsan, for Ist 
Respondent. | 


M. Velusany and D ; 
2nd Respondent. 


R.S. = L Appeal dismissed. 
Ismail, Je- ` l 


Anandhan, ‘for 


A. Mohan Rao v. 
Krishnan. 


Oth February, 1978. 
C.R.P. No. 652 of 1977. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), sec- 
tion 14 (1) (b)—Landlord seeking evic- 
tion of tenant—Ground of demolition 
and reconstruction — Motive therefor 
irrelevant 


A landlord filed a petition for eviction of 
the tenant on the ground that he required 
the premises for the immediate purpose of 
demolition and reconstruction. The 
petition was dismissed by the Rent Con- 
troller. An appeal by the landlord was 
allowed by the Appellate Authority. 


\ 


w 


@ 
The tenant’ - ‘filed a ` revision- petition 
against the order of the Appellate Atitho- 


rity. 


It was contended on behalf of the tenant 
that the landlord purchased the buildings, 


‘bearing’ Door Nos. 63, 64 and 65 to- - 


gether-and that the three buildings were 
constructed on, the same day and that the 
landlord wanted to demolish only Door 
No. 63,:alleging that it was in a.bad 


condition and that there was no bone fide 


` in the petition for eviction. 


Held, that thé Court is not concerned 
with the motive of the landlord for 
demolishing and reconstructing a build- 
ing and that the Court can only take into 
account and consider whether the require- 
ment of the landlord to demolish the 
bitildings and reconstruct the same is bona 
fide in the sense that the landlord haga 
real intention to demolish and recons- 
truct the building and the- motive for the 
said act is totally irrelevant. It was 


further held that even assuming that the: 


landlord “has thought of the method -of 
demolition and -reconstruction only to get 
rid of the petitioner, it cannot be held 
that the -landlord does not require the 
building boria fide for the immediate pur- 
pose of demolition and reconstruction sO 
long as thie intention for such an action 
is true and real. -, ,; 


me 


S. Palaiuswanry, for -Petitioner. 
K. M. mananonago gad, for . Respon- 


dent. ” A (| 3 
R.S. °) amn Petition 


dismissed. 


I0 


Nainan Sundaram, Je © s la 


Meenakshi Aachi v. 
V. K. Kumaraswamy 
Chettiar: 


28th February, 1978. 
C.R.P. No. 1354 of 1975. 


Evidence Act (I of 1872), section 45— 
Suit on a pronussory-note — Endorse- 
ment showing payment — Genuineness 
of endorsement disputed — Application 
for sending the promtssory-note to 
Government expert—Proper , procedure 
to be followed. : 


It has been held that it is. unsafe to part 
with documents in the course of the trial 
for inspection: by a’ Finger Print expert. 
The Courts’did not make any distinction 
between private and Government experts. 

The reason in not allowing the document 
to be handled -by any person is only for 
the purpose of ensuring the safety of the 
document or prevent its being tampered 
with, As far as the Government expert 
is concerned’ unless it is not possible for 
the expert to examine thé genuineness 


or otherwise of the endorsements without 


taking it from the custody of the Court, 
it would not be desirable to allow the 
document to be handied by him outside 
the Court. In these circumstances, it is 
proper and: desirable to have the endorse- 
ment examined by the Govergmeént 
expért who will do it in the presence of a 
‘Court official. If he finds it necessary, 
he may be permitted to take phótographic 
copics of the document. 


Narasimhan -v. Narayanan Chettiar, 
(1968) 2 M. L. J. 48; Ramaswamy 
Konar v. Karuppa Konar, (1971) 84 L. 
W. 348; Doraiswamy Gounder v. Paray- 
anunal, (1976) 1 M.L.J. 11: ALR. 
1976 Mad. 66, followed. 


K.C handramouli, for Petitioner. i 


S. Kothandarama Nainar, for Respon- 
dent. 


R.S. ; Ordered 


accordingly. 


, 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—T. Ramaprasada Rao and 
S. Ratnavel Pandian, JJ. 


C. Vasantha 

Y. : . l Ues 

S. C. Pandian A 
Ctvil Procedure Code (V of 1908), 


Order 20, rule 12—Discretion of Court 
to grant future profits when asked for 
by the plaintif at any time before the 
termination of the lis—Termination of the 
lis when takes place. 


It has by now become axiomatic, so to 
say, that, notwithstanding the absence of 
a prayer for the grant of future mesne 
profits, the Court has yet the discretion 
to grant the same under Order 20, rule 
12, of the Civil Procedure Code when 
it is asked for by the plaintiff decree- 
holder before the termination of the lis. 


The discretion to grant such a prayer ‘for. 


future profits is only circumscribed and 
limited to the extent- indicated above. 
That is, even if the plaintiff by a mistake 
or by an inadvertent omission, fails to 
make prayer for future mesne profits 
the Courts are not powerless as to grant- 
ing the equitable relief for future-mesne 
profits having regard to the circumstances 
of each case. This is how the discre- 
tion that is vested in Courts has bee 

interpreted and understood. ` 


[Para. 4.] 


The accepted rule is that if a lis has to 
be given the badge of finality then it 
should be for. all purposes known to law. 
In particular, when a‘ suit has been 





*O.S.A.No. 87 of 1974 
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Appellant” 


26h July, 1977. 
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brought into the portals of a Court by a 
litigant then the usual manner to treat 
that litigation as having terminated is 
with reference to the stage when it has 
culminated in a fina} decree. The 
finality attached to such a decree should 
for all legal purposes be unassailable. 
But, if that decree which is an ex parte 
decree is again brought into the hotchpot 
of litigation for challenge as being in- 
correct, then it obviously follows that the 
lis which originated by the plaintiff bring- 
ing it into Court has not yet terminated. 

[Para. 5.] 


Held, that it was not correct that the 
suit in the instant case had already 
terminated when the application for an 
enquiry into future mesne profits was 
filed. [Para. 6.] 


Case referred to:— 


Gopelakrishna Pillai v. Meenakshi Ayal, 
(1967) 1 An.W.R. (S.C.) 89: (1967); 
1 M.L.J. (S.C.) 89: (1967) 1S.C.]J.. 
450: A.I.R. 1967 S.C. 155. 


Appeal under clause 15 of the Letters 
Patent against the Order of the Honour- 
able Mr. Justice Sethuraman dated the 
10th April, 1974 and made in the exer- 
cise of the Ordinary Original Civil Jaris- 
diction of this Court in Application 
No. 776 of 1973 in .C.S. No. 70 of 
1968. 


M. R. Narayanaswami and M. S. 
Venkatarama Iyer, for Appellant. 


G. Natarajan, for Respondent. 
The Order of the Court was delivered 
by 


Ramaprasada Rao, J.—This appeal is 
against the order of Sethuraman, J., 
dated 10th April, 1974. The. appellant, 
as plaintiff in C.S. No. 70 of 1968, filed 


Y WHE WADRAD LAW 


an application under Order 20, rule 12, 
Civil Procedure Code and sought for an 


enquiry into the mesne profits of the suit, 
property admittedly inthe possession ‘of 


the respondent, from the date of occupa- 
tion till the date of delivery of possession. 


2. . Certain relevant facts which led to 
the application may be noticed. Initially 
there was a controversy as to whether 
the plaintiff was entitled to the suit pro- 
perty.” The plaintiff based her title ‘on 
the will of one Solachi dated 4th Decem-: 
ber, 1961. This was resisted by Solacht’s: 
husband-who set up another will dated: 


16th January, '1962 of his-own wife. -A 


contest’ therefore ensued. betweén: the 
plaintiff and her sister as legatees under 
the will of Solachi dated 4th December, 
1961 as propounded by -them and ‘the’ 
claim of Ramiah ‘based on the will 
dated 16th- January, 1962 again''said to 
be the will of: the same Solachi: 
a full enquiry this Court in T.O.S. 

No. 10 of 1963 granted Letters of 
Administration with the Will annexed’ to 
the plaintiff by its order 
September, 1965. In‘the course of the 
testamentary proceedings ‘as above, ear- 
lier, the husband of Solachi is said} to 
have leased out the .property to the, 
defendant for a period of five years. 

After being successful in the grant of the’ 
Letters:of Administration in her favour, 
the. plaintiff instituted the present action 
(C.S. No. 70 0f1968: on: the file ‘of 
this Court), for recovery of possession of 
the suit property and for mesne profits 
at the rate of Rs. 1,100 per mensem 
from 15th August, 1964, the date, when 
the deferidant was "inducted into the pro- 
perty by Rainiah’ and for other réliefs. 

On 18th February, 1972’ ‘an ex- parte 
_ decreé was passed “since the counsel 
appearing for the defendant reported 
‘no instructions’. On-17th March, 1972 
the defendant- filed ‘an Application No. 

812 of 1972 for setting aside the ex parte 
decree, and sought for stay of execution 
of the decree till then. During, the 
pendency of this application to set-aside 
the ex parte decree, the plaintiff (decree- 
holder), pursuant to: her rights, filed an 
application for an enquiry into the future 
mesne profits i.e., for the period subse- 
quent to the original suit till the date of, 


On: 


dated 27th. 


OUGNAL atiPoura (1978 
delivery of possession. It is common 


ground that this application under Order 
20, rule 12, Code of Civil Procedure was S 
filed 'at a time’ when the application to 
set aside the ex parte decree was pending. 


-=-Thereafter, the Court which enquired 
;, into the application to set aside the ex 

_parte decree passed certain orders from 
“time to time granting 


` some more time 
to the defendant to deliver vacant posses- 
sion, -but at' the same time, making sure 
that the plaintiff was - paid 'and ‘compen- 
sated for such occupancy by the defen- 
dant during the period ‘when he obtained 
a relief regarding his continuance in thé 
property. The first order which is,refer-, 
excerpted so as to understand fully the. 
scope of the contentions between the 
parties is as follows :— l Then 


(“The application to set aside the decree 

vis ‘allowed on the above condition, 
‘namely ‘that the applicant ; would deliver 
_ possession- of the - ‘premises in accord- 
vance with the directions .aforesaid to 
the decree-holder on ‘or before Ist 
November, 1972 failing which the ap- 
plication shall stand dismissed. On the 
“applicant satisfying the; above condi- 
tion, this‘ application . (Application 

“No. 812 of 1972): to set ` aside the 

e% parte decree would’stand allowed and 
` the suit would ; stand’ dismisstd as 
settled out of' Court”: , 


i 


A further er for: extension: of 
time was filed before the same learned- 
Judge and he had further extended ‘the 
time’ in' Application No. 2481 of-1972. 
The last of such extension was upto 21st 
February, 1973. Again, we make it clear 
that the learned Judge made a provision 
for the payment of damages for use and 
occupation of the property by the: defen- 
dant upto 21st February, 1973.’ Finally, 
the: defendant, again ` without -com- 
plying with ‘the orders‘ of the - Court 
made earlier regarding delivery 
of possession sought for an exten- 
sion of ‘time to do so, in Application 
No. 464 of 1973, which was dismissed by 
Paul, J., on 22nd February, 1973. 


3. The ‘above narration became neces- 
sary because it would be useful to 
refer to them in the course of our judg- 


a) 


1} O. VASANTHA 9. 8.0, PANDIAN (Ramaprasada Rao, 7.) 3 


ment while setting out and meeting the 
‘arguments of counsel . . 


r rc t 2 


4. The plaintiff, “not, having secured 
possession of the property, filed Execu- 
tion Petition, No. 10 ‘of 1973 and ob- 
tained possession of the property on 
31st March, 1975.. In the meantime, 
however, Application No: 776 ‘of 1973, 
from which the present , -appeal arises, 
regarding the direction to enquire into 
the mesne profits in respect .of. the suit 
property for the period of occupation 
from the date of the suit till,the date of 
delivery of possession was not disposed 
of. It came up for final orders only in 
April, 1974 before Sethuraman, J. 

The learned Judge was of the view that 
as the suit had terminated, 'an application 
under Order 20, rule 12, ‘Civil Proce- 
dure Code was not maintainable and he 
dismissed the application and directed the 
appellant- plaintiff: to an independent. suit 
to recover such future mesne profits. 

The learned Judge, however, made one 
position clear and we are reiterating it 
here so that it may not be necessary for 
us to readvert to it again. . While consi- 
dering the scope and content of the prayer 
in the petition the’ learned Judge expres- 
sed the view that the’ prayer of the 
plaintiff would take in’ future mesne pro- 
fits ealso. But, ultimately, however, 
he dismissed the application on the 
ground already stated. The appeal is 
against the said order. ‘It has by now 
become axiomatic so to’ say, that, not- 
withstanding the absence of'a prayer for 
the grant of future mesne profits, the 
Court has yet the discretion to grant the 
same under Order 20, rule 12 of the 
Code when it is asked for by the plaintiff- 
decree-holder at any time before the 
termination of the lis. The discretion to 
|grant such‘ a` prayer for future mesne 
profits is only circumscribed and limit- 
ed to the extent above indicated. “That 
is, even if the plaintiff, by’ a- mistake ' ‘or 
by an inadvertent omission, fails to make 
prayer for future mesne profits the Courts 
are not powerless | as to granting ‘the 
equitable relief ‘for future mesne profits 
having regard to the circumstances ' ‘of 
each case. This is how the discretion 
that is vested in' Courts has been inter- 
preted and tnderstood. 


La 


Go palakrishna 


Pillai v. Meenakshi Ayalt, made -this 


position ‘clear,in the following terms :— 


“Under Order 20, rule 12 of the Civil 
Procedure Code enables the Court to 
passa decree for both past and future 
. mesne profits but there are important 
' distinctions in the procedure for en- 
forcement of the two claims. With 
- regard to past mesne profits the plain- 
, tiff has an existing cause of action on 
_, the date of institution of the suit. In 
view of Order 7,-rules 1, 2 and 7 of 
the Civil Procedure Code, and sec- 
- tion 7 (1) of the Court-fees Act, a 
_ plaintiff must plead his cause of action, 
specifically claim a decree for past 
mesne -profits, value the claim ap- 
proximately and pay court-fees there- 
on. With regard to future- mesne 
profits, the plaintiff has no cause of 


. action on the date of institution of the 


suit and it is not possible for him to 
- plead ': this cause .of action 
or to value it, or to pay court- 
fees thereon at the time of institution 
- of the suit. Moreover, he can ob- 
. tain relief in respect of this future 
‘cause of action: only in a suit to which 
the provisions of Order 20, rule 12, 
apply. - But, in-a suit to which the pro- 
visions of Order 20, rule 12 apply, the 
Court has discretionary power to pass a 
decree directing an enquiry into ‘future 
mesne profits and the Court may 
-prant a general relief though it is not 
specifically asked for in the plaint”. 


In the instant case, it is not even neces- 
sary for us to traverse the content of the 


discretionary power vested in a Court in 


the circumstances above stated. This is 
because Sethuraman, J., himself finds 
that the prayer in the plaint would take 
in the prayer for future. mesne profits 
also. This would mean that by necessary 


implication the plaintiff who did not ask 


for it in the first instance and, caused it 
to be. introduced at a later stage by an 
amendment of the plaint,.. should be 
deemed* to have.asked for the future 
mesne profits. Therefore, the prin- 
ciple that the Court has ‘discretion to 





1.. (1967). 1 An.W.R. (§.G.) 89: (1967).1 
M.LJ.(8.G.) 89: (1967) 18.G,J.450: ALR. 


~ 1967 sic. 155; 
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grant such mesne profits even when it is 
not specifically .prayed for, does not 
strictly arise for consideration in the 
instant case, 


5. The other question which arises for 
consideration is whether the lis did termi- 
nate on the date when the application 
under Order 20, rule 12, Civil Pracedure 
Code was filed or whether it was pend- 
ing. Here again the accepted rule is 
that if a lis has to be given the badge of 
finality then it should be for all purposes 
known to law. In particular, when a 
suit has been brought into the portals 
of a Court by a litigant, then the usual 
manner to treat that litigation as having 
terminated is with reference to the stage 
when it has culminated in a final decree. 
The finality attached to such a decree 
should, for all legal purposes, be unassail- 
able. But, if that decree which is an er 
parte decree is again brought into the 
hotch-pot of litigation for being chal- 
lenged as being incorrect, then it 
obviously follows that the lis which 
originated by the plaintiff bringing it 
into the Court has not yet terminated. 
We have already, while setting out the 
facts, referred to one important event, 
viz., that this application for the enquiry 
into the future mesne profits under 
Order 20, rule 12, Civil Procedure Code 
was filed on 7th April, 1972 when 
the application to set aside the ex 
parte decree was pending by then. The 
application by the defendant to set aside 
the ex parte decree passed on 18th 
February, 1972 was filed on 17th March, 
1972. During the pendency of the en- 
quiry into the possibility or feasibility of 
setting aside the ex parte decree, the pre- 
sent application under Order 20, rule 12, 
Civil Procedure Code was made. It 
cannot, therefore, be said, in the instant 
case, that the application requesting for 
an enquiry into the future mesne profits 
was made at a time when the lis had 
terminated or ended in a manner known 
to law. The argument of Mr. Damo- 
dara Rao, however, is that the ex parte 
decree should be deemed to have stood 
the test of time notwithstanding the 
stipervening orders passed by the Court 
in the various applications taken out by 
the respondent for extension of time for 
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delivery of possession and notwithstand- 
ing a modification in the text of the ex 
parte decree made earlier. He would 
refer to the fact that this Court, while 
dealmg with Application No. 812 of 1972 
and similar applications filed by the 
defendant thereafter, would sustain the 
ex parte decree if the defendant did not 
conform to the conditions laid down in 
these respective orders. But, with res- 
pect to Mr. Damodara Rao, we are un- 
able to agree for the reason that even the 
learned Judge, who gave certain indulg- 
ences from time to time to the defendant, 
was conscious of the fact that it was 
only on the defendant’s satisfying 
the conditions laid down in those respec- 
tive orders the application to set aside 


' the ex parte decree would stand allowed 


and the suit would stand dismissed as 
having been settled out of Court. This 
observation obviously means that there is 
a modification or a fresh look into the de- 
cree which was couched in the ex parte 
decree and therefore, there was a fresh 
executable order which was facing the 
plaintiff every time when the defendant 
obtamed an indulgence or a concession 
from Court in the matter of re-delivery' 
of the property. In this view of the 
maiter, it cannot be said that the er parte 
decree passed on 18th February, 1972 
stood at all times as an unchallenged one, 
but on the other hand, this was revised, 
modified and, to a certain extent, subs- 
tituted by a later order of Court which 
is certainly an executable order or decree. 
We say that later orders passed in appli- 
cations such as Application No. 812 of 
1972 are executable orders because the 
decree-holder cannot disobey the direc- 
tion therein and seek for execution of 
the er parte decree ignoring the force 
contained and the directions issued by this 
Court in the subsequent orders in Appli- 
ction such as Application No. 812 of 
1972 etc. Weare therefore of the view 
that till the final order was passed by 
Paul, J., in February, 1973, the lis was 
pending. It therefore follows 
Application No. 776 of 1973 filed on 
7th April, 1972, and which was not dis- 
posed of on the date when Paul, J., final- 
ly refused to grant any indulgence to 


. the cefendant was still pending and that 


there was no termination of the litiga- 


that ` 


1] 


tion as can be popularly and legally 
understood. 


6. The learned Judge was, therefore 
with respect, not correct when he said that 
the suit has already terminated when the 
application for an enquiry into the future 
mesne profits was filed. The order of the 
learned Judge, therefore, is set aside 
and this Original Side Appeal is allowed. 
There will be no order as to costs. The 
matter shall be placed again before the 
learned Judge sitting on the Original 
Side, for him to pass orders for appro- 
priate steps being taken for an enquiry, 
under Order 20, rule 12, Civil Procedure 
Code as prayed for in the Judge’s sum- 
mons. 


Ko: 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. >- - 


Present :—S. Mohan, J. 





‘Appeal allowed. 


V. Thiagarajan Petitioner*™ 
Y. : f VES hy, A aE 
Mohammed Umar Sait and another 

i Respondents. 


Evidence ‘Act (I of 1872); section 44— 
Suit gn promissory note—Leave to de- 
fend granted on condition of deposit— 
Condition not fulfilled in time—Decree 
passed in the presence of defendant— 
Deposit made within time granted by 
High Court on revision—Application 
under Order 37, rule 4 Civil Proce- 
dure Code to set aside decree disnussed 
on 24th September, 1974—A pplication 
under section 44 of the Evidence ‘Act 
filed on 26th September, 1974 on the 
ground that the decree was obtained by 
fraud—Decree set aside—Rewsion allow- 
ed—Lower Court’s jurisdiction lost once 
the décree became final on dismissal of 
the application under Order 37, rule 4, 
Civil Procedure Code. 


A suit was filed on a promissory note 
for Rs. 10,000 executed by the respon- 
dents. Leave to defend was granted on 
condition that on or before 29th Febru- 


*CLR.P. No. 1323 of 1975. 


98th April, 1977. - 
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ary, 1972 the respondents ‘should de- 
posit Rs. 6,000. The deposit was not 
made. The suit was called on Ibt 
March, 1972 and in the presence of the 
respondents, .it was decreed. In the 
meanwhile, the respondents had filed a 
revision against grant of conditional leave 
before the High Court which was dis- 
missed in limine, but time was granted 
and the deposit was made on 6th March, 
1972. However, the decree passed on 
Ist March, 1972 was made before this 
was communicated to the lower Court. 
On 31st July, 1974, the respondents 
filed an application under Order 37, rule 
4 ‘Civil Procedure Code to set aside the 
decree. and this was dismissed on 24th 
September, 1974. On 26th September, 
1974, I.A. No. 22623 of 1974 was filed 
under section 44 of the Evidence ‘Act 
alleging that the decree was obtained by 
fraud, since on inspection it was found 
that the promissory note was not suff- 
ciently stamped originally and later on 
another ‘stamp was affixed thereon and 
crossed. The lower Court accepted this 
aH eae and set aside the decree pass- 
ed/on Ist March, 1972 and directed the 
suit to be posted. Against this, the 
plaintiff filed a revision. 


Held: The application under Order 37, 
rule 4, Civil Procedure Code was dis- 
missed on 24th September, 1974. That 
order not having been! appealed against 
or questioned it had given finality to the 
decree dated Ist March, 1972. There- 
fore, the Court would have absolutely no 
jurisdiction to set aside the decree in any’ 
manner. [Para. 6.]! 


Section 44 of the Evidence Act relates 
to procedure. It did not confer any 
right on a party. Therefore, the res- 
pondents herein were not entitled to 
move the Court under section 44 of the 
Evidence Act. A mere reading of that 
section would clearly show that if a judg- 
ment was sought to be relied upon in a 
proceeding, it was well open to the party 
to contend that the judgment sought to 
be relied on was obtained by fraud. That 
is far from saying that a Court had juris- 
diction to set aside a decree under this 
section ať the instance of one lof the 
parties saying it was obtained by fraud. 
[Para. 6.1] 
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Petition under section 115 of Act V of 
1908 praying the High Cour: to revise 
the Order of :the City Civil Court (VI 
Assistant Judge), Madras, dated’ 25th 
March, 1975 and made in I. A. No. 
22623 of as in O.S. o: 7311 of 
1970, 


K. H ariharan, for Petitioner. 
M.N. Krishnamani, for Respondeits. 
The ‘Court made the following fda 


ORDER: —On 14th Novémbér, 1969, the 
respondent in the revision’ petition 
executed a promissory note in favour of 
the revision petitioner herein for’a sum 
of Rs. 10,000. On the" foot of ‘that 
promissory note, O.S., No; 7311 of 1970, 
came to‘ be filed under Order 37, Civil 
Procedure Code on` 23rd December; 
1970. The respondents herein filed 
I.A. No. 9065 of 1971 seeking’ leave to 
defend. It was his case that no ‘consi- 
deration had passed. The Court by an 
order dated 11th: February, 1972 grant- 
ed conditional’ leave directing the respon- 
dent 'to deposit a sum of ‘Rs. 6,000 on or 
before 29th February, 1972 failing which 
the said petition would stand dismissed 
and the suit was directed to be called:‘on 
Ist March, 1972. ‘The:deposit was ‘not 


made in- accordance with this order. 
Therefore, -. the suit was taken up 
on. Ist March, . 1972.. At that, time, 


the counsel for the respondent was 
stated to be present and it-was decreed. 

In the meanwhile what had happened ‘is 
against the. grant of conditional leave in 
I.A. No. 9065 of 1971, the matter was 
taken up to this Court in C.R.P. 

No. 509 of 1972 and that was dismissed 
in limine.. However, time was extend- 
ed to deposit the sum’ of Rs. 6,000 by 
one week. from 1st March, 1972. On 
6th March, 1972, the deposit was made. 

It Fas to be presumed under hese cir- 
cumstances, that the decree dated 1st 
March, 1972 was’ passed ‘without being 
aware of the order by this Court, which 
was’ communicated only on 2nd’ March, 
1972. 
tant facts, ‘no'objection could be taken 
to the decree as such. ‘Nevertheless, on 
31st July, 1974, I.A. No. 14962 of 1974 
“was filed by the respondent herein under 
Order 37,’ rule 4, Civil Procedure Code 
‘to set aside the decree. By an order 


Having regard:to these impor- - 
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dated 24th September, 1974 the said 


application was dismissed. Oh 26th K 


September, 1974, I.A. No. 22623 of 


.1974 was filed; purporting to be under 


P 


section. 44 of the Evidence Act alleging - f 


that the decree in O.S. No. 7311 of 
1970 passed on ist March, 1972 came 
to be obtained by fraud, since on inspec- 
tion of the said promissóry note, the 
respondent came to know’that the promis- 
Sory note, was originally insufficiently: 
stamped, and later on another stamp was 
affixed 'and it was crossed so as to make 
it a valid promissory note. The learn- 
ed City Civil Judge, Madras passed an 
order ‘setting aside that decree on pay- 
merit of costs Rs. 50 on or before 10th 
April, 1975 'and directed the suit to be 
called on 11th April, 1975. Aggrieved 
by this order, the present civil revision 
petition has come to be filed. 


2. Mr.M. R. a learn- 
ed counsel for the petitioner contends as 
under: l | 


3. Fi irstly, section 44 of the Evidence 


Act does not’ confer any substantive 
right on the parties. It is a matter 
relating to the procedure. Therefore, 


the application ‘under revision itself is 
misconceived. -o | 


4. Secondly, assuming that the applica- 
tion is maintainable under section 44 of 
the Evidence Act, the Court which passed 
ae order under revision was ' oblivious 

. the, important fact that I. A. 
No. 14962 of 1974 was dismissed as 


early as 24th September, 1974. Thereby 
finality had been reached concerning the « 


decree in O.S. No. 7311 of 1970 and 
thereafter, the Court has no jurisdiction 


to re-open the matter and lastly it is sub- 


mitted that it 1s not correct on the part 
of the Court to hold that the decree dated 


-1st March, ‘1972 is an ex parte decree. 


5. Mr. M. N. Krishnamani, learned 
counsel for the respondent would urge 
in meeting the contentions that the de- 
cree dated Ist March, 1972 was ipastsed 
by -the City Civil Court i in ignorance of 
the order of this» Court whereby the 


time was extended on lst March 1972 
by one week to deposit 'Rs. 6,000. `In 
compliance- of that order, a sum of 


A 


aa 


Rs. 6,000 had been deposited and, there- 
fore, tHe decree itself cannot be said to 
be valid. Only on inspection of the suit 
promissory ' note, the affixture. of the 
additional stamp came to be noticed and, 
therefore, the defendant (respondent 
herein) was well justified in ‘invoking 
section 44 of the Evidence Act and.no 
exception could be taken to the 
under revision. - 


6. I must confess my inability to ap- 
preciate the order under revision, which 
only shows that the learned Judge, City 
Civil Court, had not even cared to look 
at the provisions of section 44 of the 
Evidence Act. Section 44 of the Evi- 
dence Act occurs under the 
“Judgments of Courts of Justice, 
relevant”; This provision relates to 
procedure. It: does not confer any 
right on the party. Therefore, the res- 
pondent herein is not enabled to move 
the Court under section 44 of the Evi- 
dence Act. A mere reading of that sec- 
tion, which is in the following terms: 


“44, Fraud or collusion in obtauung 
judgment or incompetency of Court, 
may be proved.—Any party 'to a suit 
or other proceeding may show that any 
judgment, order or decree which is 
relevant under section 40, 41 or 42, 
and which has been proved (by the 
advèrse party, was delivered by a Court 
`- not competent to deliver, it, ior was 
obtained by fraud or collusion’ 


will clearly show that if a judgment is 
sought to be relied upon in a proceed- 
ing, it is well open to the party to con- 
tend that the judgment sought to be 
“Irelied on, was obtained by fraud. This 
is far from saying -that a Court has 
jurisdiction to set aside a decree under 
this section at 'the instance of one of the 
parties saying it was obtained under 
fraud. Though the order under revi- 
sion in terms does not refer to section 44, 
the very application for the invoking the 
jurisdiction of the City Civil Court was 
under section 44. Therefore, it was 
necessary on the. part of the learned Judge 
to have adverted to this section before 
entertaining the application. He had 
not cared to do so. Not only that; as 
if adding insult to’ injury no reference 


is made to the order in I. A. No. 14962 


when 


order 


heading. 
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of 1974. He is completely oblivious to 
that proceeding which has got a material 
bearing on the issue, namely, I.A. 
No. 14962 of 1974. As the narration of 
the facts would disclose that was an 
application under Order 37, rule 4, Civil 
Procedure Code filed by the respondent 
herein to set aside the idecree dated Ist 
March, 1972.. .That was dismissed on 
24th September, 1974. That order, not 
having been appealed against.or ques- 
tioned had given finality to the decree 
dated Ist March, 1972. Thereafter, the 
City Civil Court; will have absolutely: 
no jurisdiction to set aside the decree in 
any. manner. Notwithstanding this~the 
present application was. entertained and 
considering the same as an gex parte 
decree, an order was passed setting aside 
the decree on terms. Iam only surpris- 
ed about the casual manner in which the 
learned City Civil Judge has approached 
the matter, which is hardly commenda-. 


ble.. 


7: Therefore, the revision has to be 
allowed and it is hereby allowed with 
costs. 


S.J. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 
(Special Original Jurisdiction.) - 
Present:—A. D, Koshal, J. 
Munia Reddiar 


V. 


— Petition allowed. 


Petitioner* 


The Board of Revenue, represented 
by Commissioner of Land Revenue 
and Land Reforms, Chepauk, Mad- 
ras-5 and another - Respondents. 


Arms Act (LIV of 1959), sections 17 
and 18—Petitioner, holder of a gun 
licence—Cancellation of licence for alleg- 
ed involvement in a number of hurt cases 
—Deiatls of offences and specific charges 
not furnished to petitioner—Principles of 
natural justice violated—-Order cancelling 
licence liable to be quashed. 


Section 17 of the Arms Act does not 
State in so many words that the licenc- 


* W.P. No. 2439 of 1972, 
25th February, 1977, 
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s 
ing authority has to give a reasonable 
opportunity to the concerned licencee of 
being heard before his licence is revok- 
ed, it does not however eliminate the 
application of the principles covered 
by the proviso to section 18 (5), which is 
a principle of natural justice. Besides, 
the grounds on which the licensing autho- 
rity, may revoke a licence are circum- 
scribed hy the provisions of clases (a) 
to (c) of section 17 (3). Sub-sec- 
tion (5) of that section enjoins on the 
licensing authority to record its reasons 
wher it makes an order of revocation, 
and to furnish to the licensee on demand 
a brief statement of those reasons, un- 
less it is not in the public interest to do 
so. Section 17, therefore postulates a 
quasi-judicial order in framing which, in 
the absence of a provision to the con- 
trary, the licensing authority has to 
observe the rules of natural justice, includ- 
ing the one that no person shall be con- 
demned unheard. This principle does 
not appear to have been followed either 
by the D.R.O. or by the Board of 
Revenue inasmuch as the petitioner was 
not supplied with the details of the case 
which he had to meet. Unless he-was 
enabled to have his say in relation to the 
particular charges which were levelled 
against him, it cannot be said that he was 
given a reasonable opportunity of being 
heard. [Para. 4.] 


Petition under Article 226 of the Con- 
stitution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certio- 
rari calling for the records of the first 
respondent in BP.RT. No. 852 (L), 
dated 14th February, 1972 confirming the 
order of the 2nd respondent in NA. KA. 
No. 6128 of 1971 (64), dated 11th Feb- 
ruary, 1972 and quash the same. i 


R. Veeramani and V. Santhanakrish- 
nan, for Petitioner. 


The Governinent Pleader, for Respon- 
dents. 


The Court made the following 


ORDER.—The petitioner is a land-owner 
in vilage Kamakkapalayam in Attur 
‘taluk of Salem district. On the 30th of 


fior! 


June, 1970 his application for the grant of 
a licence for the possession of*a gun 
was accepted by the District Revenue 
Officer, Salem (hereinafter referred to as 
the D.R.O.). The licence was renewed 
on the 22nd of December, 1970 for the 
ae ending with the 3lst of December, 
1973. 


2.. A notice dated the 11th of February, 
1971 was issued by the D.R.O. to the 
petitioner requiring him to show cause 
why his gun-licence should not be can- 
celled for the reason that he was involved 
in civil and criminal cases registered in 
Thalaivasal Police Station, that other 


cases were also pending and that he had ` 


been guilty of rowdy behaviour and had 
threatened others. The petitioner sent a 
reply to the notice stating inter alia that 
consequent upon an election dispute, he 
had been’ attacked by enemies and had 
sustained injuries, that he had made a 
complaint to the police to that effect and 
that another complaint was made against 
him by one Chinnaswamy on the 29th of 
November, 1970, which, however was 
“referred to by the police as a mistake of 
fact”. He denied that he mis-used the 
gun to possess which he had a licence 
and' prayed that the show-cause notice be 
withdrawn. 


3. By an order dated 22nd Noveenber, 
1971, the D.R.O. cancelled the peti- 
tioner’s gun-licence and that order was 
upheld in appeal by the Board of Reve- 
nue through its order, dated the 14th 
February, 1972. Both these orders are 
challenged by the petitioner under Article 
226 of the Constitution of India with a 
prayer that they be quashed by a writ of 
certiorari. 


4. The reasons for the cancellation of 
the petitioner’s gun-licence are thus listed 
by the Board of Revenue in paragraph 4 
of its order above mentioned : 


“The Board finds that the licence issued 
to the appellant was cancelled in a 
number of hurt cases. The police 
authorities have given specific instan- 
ces in which he was party. A perusal 
of the connected files would show that 
the apprehension of the police authori- 
- ties was bona fide and as the-appellant 
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was involved in local fights, it would be 
unwise to permit him to hold a licence 
any more. The Board does not see 
any reason why this view of the police 
authorities should not be accepted.” - 


Although the petitioner has remained 
absent and unrepresented at the hearing, 
I have gone through the petition and find 
that at no stage the details of the material 
used by the D.R.O. and the Board of 
Revenue against him were supplied to 
him, nor does it appear that such material 
mecessarily justified cancellation of the 
gun-licence held by the petitioner. The 
fact that the petitioner was involved in 
a number of hurt cases appears to be true. 
But there is absolutely nothing on record 
to show as to whether he was the aggres- 
sor or the victim therein. The “specific 
instances” and the “local fights” referred 
to by the Board suffer from the same in- 
firmity. It may well be that the peti- 
tioner was the aggressor in the instances 
referred to by the Board. But’ it may 
also be that he was really a victim of 
aggression at the hands of others in most 
‘or some of the instances. Before the 
said instances could be used against the 
petitioner for the cancellation of his gun- 
‘licence, it was incumbent on the authori- 
ties to furnish the petitioner with details 


of those instances and:also the specific’ 


charges which he was required to meet. 
This follows from the provisions of sec- 
tions 17 and 18 of the Arms Act, 1959 
(Central Act LIV of 1959). Sub-sec- 
tions (3) and (5) of section 17 provide: 


“17 (3). The licensing- authority 


may by order in writing suspend a 
licence for such period as it thinks fit 
or revoke a licence, 


(a) if the licensing authority is satis- 


fied that the holder of the licence is 
prohibited by this Act or by any other 
law for the time being in force, from 
acquiring, having in his possession or 
carrying any arms or ammunition, or Is 
of unsound mind, or is for any reason 
unfit for a licence under this Act; or 


(b) if the licensing authority deems it 
necessary for the security of the public 
peace or for public safety to suspend 
or revoke the licence; or 
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(c) if the licence- was obtained by the 
suppression of material information or 
on the basis of wrong information pro- 
vided by the holder of the licence or 
any other person on his behalf at the 
time of applying for it; or 


(d) if any of the conditions of the 


licence has been contravened ; or 


(e) if the holder of the licence has 
failed to comply with a notice under 
sub-section (1) requiring him to deli- 
ver up the licence’. 


“(5) Where the licensing authority 
makes an order varying , a licence un- 
der sub-section (1) or an order sus- 
pending or revoking a licence under 
sub-section (3), it shall record in 
writing the reasons therefor and fur- 
nish to the holder of the licence on de- 
.mand a, brief statement of the same 
unless in any case the licensing autho- 
rity is of opinion that it will not be in 
the public interest to furnish such 
statement.” 


Sub-section (5) of section 18 Jays down: 


- “In disposing of an appeal the appel- 
late authority shall follow such pro- 
cedure as may be prescribed: 


Provided that no appeal shall be dis- 
posed of unless the appellant has been 
given a reasonable opportunity of be- 
ing heard.” 


Although section 17 does not state in so 
many words that the licensing authority 
has to give a reasonable opportunity to 
the concerned licensee of being heard be- 
fore his licence is revoked, it does not 
eliminate the application of the principle 
covered by the proviso to sub-section (5) 
of section 18 which merely embodies a 
principle of natural justice. Besides, 
the grounds on which the licensing autho- 
rity may revoke a licence are circum- 
scribed by the provisions of clauses (a) 
to (e) of sub-section (3) of section 17, 
and sub-section (5) of that section en- 
joins on the licensing authority to record| 
its reasons when it makes an order of 
revocation, and to furnish to the licensee 
on demand a brief statement of those 
reasons, unless it is not in the public 
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interest-to do so. Section 17 therefore 
postulates a quasi-judicial orcer in fram- 
ing which, in the absence of a provision to 
the contrary, the licensing authority has 
to observe the rules of natural justice 
including the one that no person shall be 
condemned unheard. This principle does 
not appear to have been observed either 
by the D.R.O. or by the Board of Reve- 
nue inasmuch as the petitioner was not 
supplied with the details of the case which 
he had to meet. Unless he was enabled 
to have his say in rélation to the parti- 
cular charges which were levelled against 
him, it cannot be said that he was given 
a reasonable opportunity of being heard. 


5. Here I may make it clear that al- 
though the period for which the petitioner 
held the gun-licence has long expired. 
I have decided the petition on merits for 
the reason that if thd impugned orders 
are found to be illegal, and ar2 not struck 
down, they would stand in the way of the 
petitioner getting a licence practically for 
all time to come and thus perpetuate an 
injustice. 


6. In the result, the petition succeeds 
and is accepted and the impugned orders 
are quashed. It will, however, be open 
to the authorities empowered to cancel 
arms licences under the Arms Act to re- 
open the question of-cancellation of the 
petitioner’s licence after giving him a 
proper opportunity of being heard in the 
light of the observations made above and 
in accordance with law. There will be 
no order as to.costs: 


R.S. 





_ Petition all owed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. : 


PRESENT :—A. Varadarajan, F. 


V. Usman Koya Petitioner* 
v. l 
R. Muthukrishnan and others p 

.. Respondents. 


Tamli Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), sec- 
tion. 9 (2)—Death of landlord—Tenant 
petitioner in doubt as to whom he should 
pay the rent—Petition under section 9 
(2) of the Act and deposit of rent in 
Court of Rent Controller—Agreeinent 
between the claimants to share the de- 
postt—Consequent petition by tenant— 
Tenant filing an interlocutory applica- 
tion and withdrawing amount deposited’ 
without notice to the heirs of the land- 
lord—Interlocutory application under 
section 151, Civil Procedure Code to 
direct tenant to re-deposit amount—Re- 
deposit ordered by Rent Controller and 
confirmed by appellate authority—Revi- 
sion to High Court. 


Held: There is no provision in the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act enabling a tenant who had 
deposited in Court the amount towards 
rent admittedly due from him in’ view 
of his doubt as to’ the person entitled 
to receive the payment, to withdraw the 
amount. The amount represented the 
rent due to the persons having interest 
in the demised premises. The Rent 
Controller, therefore committed, a mis-, 
take in allowing payment out of the 
amount to the petitioner. The Rent 
Controller, as a quasi-judicial tribunal, 
has power to rectify the mistake by 
directing the petitioner to re-deposit the 


amount. [Para. 3.] 
Cases referred to:— 
Seethalakshmi Ammal v. Rajammal,. 


(1965) 1 M.L.J. 287; Ganapathi v. 
Kumaraswamt, (1975) 2 M.L.J. 171: 
88 L.W. 525: A.I.R. 1975 Mad. 383; 





* C.R.P. No. 1894 of 1976. 
15th April, 1977.. 
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S. N. Komaraswami Goundan, In re, 
(1951)°1 M.L.J. 422: 64 L.W. 730: 
A.I.R. 1951 Mad. 766. 


Petition under section 25 of Tamil Nadu 
Act (XVIII of 1960) (as amended by 
Act XXIII of 1973) praying the High 
Court to revise the Order of the Court 
of the Subordinate Judge, Coimbatore 
dated 29th June, 1976 and made in 
R.C.A. No. 180 of 1975 (I.A. 
No. 26 of 1975 in R.C.O.P. No. 296 
of 1973 on the file of House Rent 
Controller (District Munsif) Coimba- 
tore). 


S. Nainarsundaram, V. Natarajan and 
V. Nicholas, for Petitioner. 


T. R. Rajagopalan and T. R. Raja- 
raman, for Respondents. 


The Court delivered the following 


JUDGMENT :—The tenant who had lost 
before the Rent Controller as well as 
the Appellate Authority is the petitioner. 
This petition has been filed to revise 
the order of Appellate Authority con- 
firming the order of the Rent Controller 
directing the petitioner to re-deposit a 
sum of Rs. 21,580-92P. which he had 
deposited towards rent due from him in 
R.C.O.P. No. 296 of 1973 which he 
had filed under section 9 (2) of the 
Tamif Nadu Buildings (Lease and Rent 
Control) Act, 1960, and which he had 
subsequently withdrawn as per order in 
I.A. No. 204 of 1974. The petitioner had 
become a tenant of the premises under 
one Varadarajan who died on 7th 
August, 1971 leaving his widow Ruk- 
maniammal. (fourth respondent), -three 
sons and one daughter as well as his 
mother Rajammal (second respondent) 
and two brothers Nagarajan (third res- 
pondent) and Muthukrishnan (first 
respondent). Since the petitioner was 
in doubt about the person to whom he 
should pay the rent subsequent to the 
death of Varadarajan who had leased 
the premises to him, he filed the afore- 
said R.C.O.P. No. 296 of 1973 under 
section 9 (2) of the Act and deposited 
the sum of Rs. 21,580-92P. in the 
Court of the Rerit Controller. The 
three branthés appear to have agreed to 
share the amount in certain proportions, 


It 


and consequently, R.C.O.P. No. 296 
of 1973 was dismissed on 9th August, 
1974. However, strangely enough, the 
petitioner withdrew the amount by fl- 
ing I.A. No. 204 of 1974 for issue of a 
cheque for the said amount, evidently 
without notice to the respondents in the 
main R.C.O.P. The first respondent 
heein, Muthukrishnan, filed I. A: 
No. 155 of 1975 to excuse the delay in 
filing an appeal against the order I.A. 
No. 204 of 1974, but it was dismissed 
on the ground that the Limitation Act 
is not applicable to proceedings under 
the Rent Control Act. ‘Later respon- 
dents 1 and 2 in the present petition, 
against whom alone the present peti- 
tion is pressed by the learned counsel 
for the petitioner, filéd I.A. No. 26 of 
1975 on 18th February, 1975 under 
section 151 of the Code of Civil Proce- 
dure, for a direction to the petitioner 
herein to re-deposit the amount of 
Rs. 21,580-92P. The petitioner’s de- 
fence was that section 151 of the Code 
of Civil Procedure cannot be invoked 
for directing him to re-deposit the above 
amount in proceedings under the Rent 
Control Act. The petitioner claimed to 
have paid a sum of Rs. 7,813-96P to the 
first respondent, a sum of Rs. 8,274-76P. 
to the third respondent and a sum of 
Rs. 8,774-76P. to the fourth respondent 
and he contended that in view of these 
payments he cannot be directed to re- 
deposit the amount in any event. 


2. The Tribunals below rejected the 
contentions of the petitioner and direct- 
èd him to re-deposit the amount. The 
Appellate Authority has observed in his 
order that the receipt of Rs. 7,813-96P. 
by the first respondent is not disputed. 
The payment of Rs. 8,274-76P. to the 
third respondent was not disputed be- 
fore the Reht Controller. The Appel- 
late Authority found the payment of 
Rs. 8.774-76P. to the fourth respon- 


dent to be true. 


3. Deceased Varadarajan has left 
the second respondent as his heir and. 
since there was admittediy dispuce be- 
tween the parties about the right to 
receive the rent, the petitioner himself 
was in doubt as to who was entitled to 
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receive the amount. The subsequent 
payment of the various amounts out of 
Court in the absence of any agreement 
between the parties to receive the pay- 
ment in any proportion cannot avail 
the petitioner. The point strongly 
urged by the learned counsel for the 
petitioner is that the Rent Controller and 
the Appellate Authority are only persona 
designata and section 151 of the Code of 
Civil Procedure cannot be invoked be- 
fore them for directing the petitioner to 
re-deposit the amount, albeit the amount 
was wrongly paid out to the petitioner. 
Tt ig conceded there is no provision in 
the Act enabling a tenant who had de- 
posited the amount under section 9 (2) 
of the Act to withdraw the amount. 
‘There can be no doubt that the money 
deposited in. R.C.O.P. No. 296 of 
1973 belonged to the respondents in that 
petition and other heirs of Veradarajan. 
The learned counsel ‘for the petitioner 
relied on the decisions of Kailasam, J. 
(as he then was) in Secthalakshint 
Ammal v. Rajammal!, and ot Gokula- 
krishnan, J. In Ganapathi v. Kumara- 
swami?, in support of his contention 
that‘the Rent Controller and the Appel- 
late “Authority are persona designata. 
Kailasam, J., (as he then wes) has, no 
doubt, held in the former decision that 
the Rent Controller is not a Court and 
the Code of Civil Procedtre is not 
applicable and he has no power to ap- 
point a commissioner to inspect the pre- 
mises and make a report for fixing fair 
tent. Gokulakrishnan, J., has, after 
considering several decisions, held in 
the subsequent case that the Rent Con- 
troller constituted under the Tamil Nadu 
Act is only a persona designcta and not 
a Court. The learned Judge was 
considering the question whether the 
provisions of the Limitation Act could 
þe relied upon before the Appellate 
Authority for condoning a delay in fil- 
ing an appeal against the order of evic- 
tion passed by the Rent Controller. 
These decisions do not apply to the facts 
of the present case. On the other 
hand, the learned counsel for the first 
a a a 


1. (1965) 1 M.L.J. 287. 


2. (1975) 2 M.L.J. 171; 88 L.W. 525: A.LR. 


1975 Mad. 383. 
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and second respondents invited: my 
attention to the decision of a Bench of 
this Court in S. N. Komaraswaim 
Goundan, In ret, and submitted that the 
Rent Controller has committed a mis- 
take in ordering payment out of the 
amount’ in the cheque petition and he has 
jurisdiction to rectify his mistake by 
ordering the petitioner to re-deposit the 
amount, at the instance of the first res- 
pondent.” The learned Judges have 
observed in that decision that it may be 
that section 151 of the Code of Civil 
Procedure, by itself, does not apply to 
proceedings under the Madras Buildmgs 
(Lease and Rent Control) Act, 1946, 
but quasi-judicial tribunals like the Rent 
Controller and the Appellate Tribunal 
have an inherent power to set right mis- 
takes made by inadvertence. The 
learned Judges have made that observa- 
tion in a case which ` arose out of an 
application for amendment of the peti- 
tion. As already stated, there is no pro- 
vision in the Act enabling a tenant who 
had deposited the amount towards rent 
admittedly due from him in view of the 
doubt which he had as to the person en- 
titled to recaive the payment, to with- 
draw the amount after the dismissal of 
the petition. The amount represented 
the rent due to the persons having inte- 
rest in the demised premises. The Rent 
Controller, therefore, committed @ mis- 
take in allowing payment out of the 
amount to the petitioner in the cheque 
petition. Relying upon the Bench deci- 
sion of this Court, I hold that the 
Rent Controller,’ as a quasi-judicial 
tribunal, has power to rectify the mis- 
take by directing the petitioner to re- 
deposit the amount. There is, there- 
fore, no reason to interfere with the 
order of the Tribunals below. The 
civil revision petition is dismissed with 
the costs of respondents 1 and 2. 


R.S. Revision 


dismissed. 





a 
1. (1951) 1 M.L.J. 422: 64 L.W.730:-A.. Re 
1951 Mad.766. | 


I) VENKATESWARALU 7, DIRECTOR-GENERAL, ORDNANGE FacTOoRES 13 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction. ) 
PRESENT :—G. Ramanujam, J. 


S. Y.Venkateswaralu, The, Springs, 


Wellington Bazaar P.O., The Nil-. 


giris District a 
Petitioner* 
we 4 l 

The Director General of Ordnance 
Factories, 44, Park St., Calcutta-16, 


West Bengal and another. _ 
Respondents. 


Central Civil Services (Classification, 
Control and Appeal) Rules, 1965— 
Assistant Cashier — In-charge of Cumu- 
lative Time Deposit Scheme—Irregulari- 


ties and shortages — Charges framed— 


Enquiry under rule 14—Request by peti- 
tioner to engage legal practitioner to de- 
fend him, at the enquiry — Refusal of 
request—Petitioner not taking part in the 
enquiry—Petitioner found guilty of- the 
charges — Dismissal from service—A p- 
peal by petitioner dismissed — Validity 
of the dismassal order and the Appellate 


order challenged,— Reasonable opporiu-. 


nity held not given to petitioner to defend 
himsel? — Writ of certiorari issued — 
Constitution of India (1950), Article 
220. 7 * i 


The petitioner was an Assistant Cashier 
in the Cordite Factory,, Aruvankadu, 
Nilgiris. In April, 1963, the Cumulative 
Time Deposit Scheme was introduced and 
the petitioner was asked to look after the 
work relating to the scheme on 8th Janu- 
ary, 1974. After the petitioner took 
over charge, certain irregularities and 


shortages of funds were noted. Charges 


were framed against the petitioner and a 
memo., dated 5th June, 1969 was served 
on the petitioner intimating that an en- 
quiry would be held under rule 14 of 
Central Civil 
Control and Appeal) Rules,-1965. 


*W.P..No. 2127 of 1973. 


Services -( Classification, 
Thé’ 
petitioner, by his letter, dated 20th June, 


13th June, 1977. 


1969, requested the Department to permit 
him to engage a legal practitioner to de- 
fend him at the enquiry.- This was re- 
fused on the ground that the presenting 
officer appointed by the Government was 
not a legal practitioner. However, the 
petitioner was intimated that he could have 
the assistance of another Government 
servant to’ defend him at the enquiry. 

The petitioner, however, did not appear 
before the enquiry officer and the enquiry 
was conducted ex parte. The enquiry 
officer found the petitioner guilty of all 
the charges and ‘accordingly the peti- 
tioner was ‘dismissed from service by an 
order, dated 30th August; 1972. There-- 
after, the petitioner filed'an appeal be- 
fore the Director-General, Ordnance Fac- 


‘tories, Calcutta and this was dismissed. 


The petitioner challenged the validity of. 
the order of dismissal as well as the 
appellate order: .- 


Held: Sub-rule 8 of rule 14 contemplated 
permission being given to the petitioner 
for the engagement of a legal practitioner 
on two grounds: (1) the presenting offi- 
cer happened to be a legal practitioner ; 
or (2) the circumstances of the case 
warranted such an appointment.: The 
department in this case rejected the re- 
quest of the petitioner only on-the ground 
that the presenting officer was not a legal 
practitioner. But whether the circum- 
stances of the case justified the engage- 
ment of a legal practitioner had not been 
considered at all. Therefore, it had to be 
taken that sub-rule 8 of rule 14 had not 
been followed in rejecting the petitioner’s- 
request for engaging a legal practitioner. 
[(Para.'5.} 


Following the decision of the Supreme 
Court - (in C. C. Subramanian v. The 
Collector of Customs, Cochin, A.I. 
R. 1972 S. C. 2178), it was held- 
that the petitioner did not. have a 
reasonable opportunity- to defend himself 
at- the enquiry. Having regard to the 
serious nature of the charges framed 
against the petitioner, the Enquiry Offi- 
cer would have been justified in permit- 
ting the petitioner to engage a legal prac- 
titioner. | [Pera. 5.] 
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Case referred to:— 


Cede: Subramaniam v. The Collecior of 
Customs, (1972) 3 S.C.R. 485: (1973) 
2S.C.J. 488: A.I.R. 1972 S.C. 2178. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certio- 
rari calling for the records of the res- 
pondents herein, viz., No. 1981|A|VIG 
of the Ist Respondent, dated 30th De- 
cember, 1972 and No. 430 MO, dated 
30th August, 1972 of the 2nd respondent 
and quash the said orders, viz., No. 
198|A| VIG, dated 30th December, 1972 
oa 430 MO, dated 30th August, 
1972. : , 


K. Thirumala, for Petitioner. 


T. Chengalvaroyan, Central Government 
Standing Counsel, for Respondents. 


The Court made the following 


CORDER.—The petitioner -herein was an 
Assistant Cashier in the Cordite Factory, 
Aruvankadu, Nilgiris. In April, 1963, 
the Cumulative Time Deposit Scheme was 
introduced in the Factory and one Radha- 
krishnan, an Assistant Cashier, was in 
charge of that-scheme. The petitioner 
was asked to attend to the work relating 
to the scheme’on Sth January, 1964 after 
relieving the said Radhakrishran. After 
the petitioner took over the work relat- 
ing to the said scheme, certain irregulari- 


ties and shortages of funds had been 
noted. In relation to those shortages 
and irregularities charges have been 


framed against the petitioner as well as 
‘five others., 


2. So far as the petitioner is concerned, 
the charge memo. was served on him 
setting out as many as six charges. The 
said charges related to defalcation’ by 
the petitioner of huge amounts while he 
was in charge of the said scheme. The 
charge memo. was served along with a 
memo., dated 5th June, 1969. In that 
memo., the petitioner was informed that 
it was proposed to hold an enquiry against 
the petitioner in relation to zhe charges 
under rule 14 of the Central Civil Ser- 
vices (Classification, Control and Appeal) 


fisys 


Rules, 1965. As soon as the said memo. 
was served on the petitioner he by his 
letter, dated 20th June, 1969, requested 
the Department to permit him to engage a 
legal practitioner to defend him. But, 
the Department, by its letter, dated 17th 
April, 1970, rejected that request in the 
following words: ihe 


“With reference to your request for 
engaging a lawyer to assist you in the 
forthcoming Court of Enquiry to be 
held in connection with the charges 
levelled-against you in the above quoted 
Memorandum, please note, that it 1s not 
” permissible for you to engage a legal 
practitioner vide, sub-rule (8) of rule - 
14 of Central Civil Services (Classifica- 
tion, Control and Appeal) Rules, 1965 
since the presenting officer appointed 
by the Government is not a legal prac- 
- titioner”. l 


Subsequently, the petitioner’s Advocates, 
M|s. Devraj and Sridharan, addressed a 
letter, dated 23rd April, 1970 to the Gene- 
ral Manager, Cordite Factory, Aruvan- 
kadu, asserting that the petitioner has got 


‘the right to have the services of legal 


practitioners as the charge against the 
petitioner is one of misappropriation 
which, if proved, -will entail serious con- 
sequences. The department replied to 
the petitioner’s counsel stating that the 
request of the counsel to appear on be- 
half of the petitioner in the departmental 
enquiry cannot be complied with. The 
petitioner was, however, intimated by a 
letter, dated 4th May, 1970, by the De- 
partment stating that tf the petitioner 
wants, he can have the assistance of 
another Government servant to defend 
him at the enquiry. But the petitioner, 
however did not appear before the En- 
quiry Officer nor take part in the enquiry. 
This attitude appears to have been adopted 
by the petitioner as a protest against the 
refusal of the department to permit the 
petitioner to have the services of a coun- 
sel in defending him during the enquiry 
proceedings. 


3.- As a result of the petitioner’s non- 
participation in the enquiry, the enquiry 
proceeded ex parte and ultimately, the 
Enquiry Officer found him guilty of all 
the charges levelled against him. On the 


I) 


basis of the said findings, the iis 
was dismissed from service by an order, 
dated 30th August, 1972. Later, the peti- 
tioner filed an appeal to the Director- 
General, Ordnance Factories, Calcutta, 
the appellate authority. The said appeal 
was, however, dismissed holding that the 
statutory - procedure has been complied 
with, that the findings are justified, that 
the penalty imposed is adequate and that 
there is no reason or mitigating circum- 

stances to modify the punishment im- 
posed. Aggrieved against the original 
order of dismissal as affirmed by the ap- 
pellate authority, the petitioner has ‘come 


to this Court dnd seëks a writ of Certiorari 


to quash the original order of dismisasl 
as affirmed by the appellate order. > 


4. One of the grounds of attack against 
the order of dismissal is that the peti- 
tioner was not given a due and proper 
opportunity to defend himself and that, 
therefore, there is a clear violation of the 
principles of natural justice in the con- 
duct of the enquiry as against him. It 
is contended that as-soon as he was in- 
formed of the enquiry contemplated 
against him in relation to the charges 
levelled against him, he requested for 
permission to engage a counsel, having 
regard to the seriousness of the charge, 
but ethe department has, without any 
justification, rejected the said request, 
that this rejection had resulted ın the 
denial of a fair and reasonable oppor- 
tunity for the petitioner to defend him- 
self in the departmental enquiry, and that 
therefore, the order of dismissal cannot, 
legally, be sustained. In support of this 
contention, the learned counsel for the 
petitioner referred to the decision of the 
Supreme Court in C. L. Subramaniam 
v. The Collector of Customs, Cochin’, 
and submitted that in view of the said 
decision of the Supreme Court, the order 
of dismissal impugned in the writ peti- 
tion should be set aside. In the case be- 


fore the Supreme Court, the delinquent. 


officer sought the permission ‘of the En- 
quiry Officer to engage a legal practitioner. 
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But that request was refused on. the 
ground that the presenting officer’ was 
not a legal practitioner. The Supreme 
Court held that such a rejection is violative 
of sub-rule 5 of rule 14 of the Central 
Civil Services .( Classification, Control and 
Appeal) Rules, 1965, and therefore, the 
petitioner cannot be taken to have been 
given a reasonable .opportunity to defend 
himself. : As I have already stated, the 
reason ‘for rejecting the petitioner’s re- 
quest to. engage a legal practitioner, in 
this case, is that the department has not 
engaged a legal practitioner to present its 


case before the enquiry officer and there- 


fore; the petitioner, also, is not. entitled 
to have the assistance of a Jegal practi- 
tioner. As pointed out by the Supreme 
Court, the reasoning given in the order 
for rejecting the petitioner’s request for 
engaging a legal practitioner is not quite 
correct or germane. ; 


5. We are concerned in this case with 
sub-rule 8 of rule 14 which is as ‘follows: 


“The Government servant may take the 
assistance of any other Government 
servant to present the case on his behalf 

. but may not engage a legal practitioner 
for the purpose unless the presenting 
officer appointed by the disciplinary 
authority is a legal practitioner, or, the 
disciplinary authority, having regard to 
the circumstances of the case, so per- 
mits.” ` 


The rule contemplates permission being 
given to the petitioner for the engage- 
ment of a legal practitioner on two 
grounds: (1) the presenting officer hap- 
pens to be a legal practitioner; or (2) 
the circumstances of the case warrant 
such an appointment. The. department 
in this case has rejected the request of 
the petitioner only on the ground that the 
presenting officer was not a legal prac- 
titianer. But whether the circumstances 
of the case justified the engagement of a 
legal practitioner by the petitioner has not 
been considered, at all. Therefore, it has 
to be taken that the sub-rule 8 of rule 14 
has not been followed in this case in 
rejecting the petitioner’s request for en- 
gaging a legal practitioner. In the case 
before the Supreme Court, under simi- 
lar circumstances, the Supreme Court has 
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held that there was not a fa:r and rea- 
sonable opportunity given to the delin- 
quent officer in defending himself at the 
enquiry. Following the decision of the 
Supreme Court, I have to hald that the 
_ {petitioner did not have a reasonable op- 
portunity to defend himself at the en- 
quiry. Having regard to the serious na- 
ture of the charges framed against the 
petitioner, the Enquiry Officer would have 
been justified in permitting. the peti- 
tioner to engage a legal ' practitioner. 
For these reasons, I have told that there 
has been a contravention of such-rule 8 
of rule 14 in that the petitioner’s request 
for the engagement of a legal practitioner 
has been arbitrarily rejected and that the 
petitioner did not have.a reasonable op- 
portunity to defend himself. Hence the 
impugned order is liable to be struck down 
and it is hereby struck down. Having 
regard to the fact that the impugned order 
has been set aside only on tke ground 
that the petitioner did not have a reason- 
able opportunity to defend himself, the 
Department is entitled to ccnduct the 
enquiry de novo on the basis of the same 
charges after giving a-reasonable oppor- 
tunity to the petitioner to defend himself. 
No costs. 


S.J. 


Petition allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. : 


PRENT :—S. Mohan, J. 


Adhu by Power eee Mohamed. 
Ibrahim -> 

” Petitioner* 
U. 


V. K Palaniswamy Gounder 
Respondent. 


Tamil Nadu Buildings TE and Rent 
Control) Act (XVIII of 1960), sections: 
2 (2), 14 (1) (b)—“Building”—Lease- 
of land with masonry structure — Peti-. 
tion for eviction-—Contention by tenant 
that the donunant intention being the 
lease of the land the, Rent Controller had 
no jurisdiction — Petition for demolition 
and reconstruction — M aintainability nor 
questioned on merits—Bringing i in theory: 
of dominant intention not warranted — 
Existence of a building gave jurisdiction 
to Rent Controller. 


The revision petitioner, a tenant chal- 
lenged the validity of the order of 
eviction passed against him as confirm- 
ed by the lower authorities on the 
ground - that- what was leased to him 
Was 'an extensive vacant sites to en- 
able him to run a timber depot, anê the 
mere fact’ that there existed a masonry 
structure on the site would not clothe the 
Rent Controller with jurisdiction to pro- 
ceed under the Tamil Nadu Buildings. 
(Lease and Rent Control) Act, 1960." 


Held: The jetan of “Building” im 
section 2 (2) of the Act (XVIII of 1960) 
was an inclusive definition. ‘It was a defi- 
nition in favour of the landlord so that 
the mattgr may be put beyond contro- 
versy. Where the building alone was: 
let if there was a garden or ground or 
out-house appurtenant to or let 
along with such building, they would! 
also be taken in and the jurisdiction of 
the ‘Rent Controller could not be ousted’ 
on that ground. A perusal of the lease 
deed disclosed that the masonry structure: 
formed part of the demise. -There-was 





* C.R.P. No. 877 of 1975. 22nd June, 1977.. 


Ij- ADHU J. PALANISWAMY GOUNDER (Mohan, J.) l 


no question of a building being appur- 
tenant to a land. That apart, if the 
buildings were let along with the ground, 
having regard to the inclusive definition, 
the meaning of the building gets expanded. 
Whatever may be the definition in the 
Act, there was no warrant to bring in the 
theory of dominant intention. Nor 
again, could there be any such thing as 
composite lease. The demised portion 
consists of land and building. The 
existence of the building which was un- 
doubtedly a part of the demise did clothe 
the Rent Controller with the jurisdiction. 

; [Para. 3. ] 


Added to this, when the landlord filed 
the petition for demolition and re- 
construction of the building, the tenant did 
not question its maintainability as seen 
from the judgment of the revisional 
authority. This was an added point in 
favour of the respondent. 


[Para. 4.] 


Cases referred to:— 


Palaniappa Chettiar v. Vairavan Chet- 
tiar, (1960) 1 M.L.J. (N.R.C.) 29; 
Jugal Kishore v. Ashok Mills, A.I.R. 
1961 Pat. 330. 


Petition under section 115 of Act (V of 
1908) praying the High Court to revise 
the Qrder of the Court of the District 
Judee (Appellate Authority) Coimba- 
tore (West) dated 10th January, 1975 
and made in C.R.P. No. 363 of 1973 
(R.C.A. No. 129 of 1972, on the file of 
the Court of the Subordinate Judge 
(Principal) Coimbatore), against (R.C. 
"O.P. No. 430 of 1965, on the file of 
Rent Controller and District Munsif, 
Coimbatore) . 


S. Nainarsundaram, V. Natarajan and 
Nicholas, ‘for Petitioner. 


S. V. Jayaraman and V. Kannan, for 
Respondent. 


The Court made the following 


OrpEer.—The revision petitioner, a 

tenant undaunted by failures in all the 

Courts below, has come up to this Court 

challenging the validity of an order of 

eviction passed against him in R.C.O. 
MLJ—3 


m, 


E 


P. No. 430 of 1965 which was confirm- 
ed by the lower authorities both in appeat 
and revision. He challenged the order 
on the ground that what was demised im 
his favour was a mere extensive vacant 
site to enable him to run a timber depot. 
The mere fact that there exists a 
masonry structure, which the learned 
counsel for the petitioner (Mr. Nainar- 
sundaram) admits,.will not clothe the 
Rent Controller with the jurisdiction to: 
proceed with the matter under the Tamil 
Nadu Buildings (Lease and Rent, Con- 
trol) Act (XVIII of 1960) (as amend- 
ed by Tamil Nadu Act XXIII of 1973). 
According to him, if the dominant inten- 
tion was to carry on a timber depot, the 
definition of “building” under section 2 
(2) of the Tamil Nadu Act (XXIII of 
1973) would not take in such‘a lease. In 
support of this argument, .the learned 
counsel ‘for petitioner cites the decisions 
in Palaniappa Chettiar v. Vairavan Chet- 
tiar! and Jugal Kishore v. Ashok Muls”. 
The mere existence of a masonry struc- 
ture would not mean that it would cons- 
titute a building within the meaning of 
the Act since that was a negligible por- 
tion. Under similar circumstances, the 
Patna High Court has ruled concerning 
the definition in the Patna Act that the 
Rent Control Court would not have 
jurisdiction. Therefore, that reasoning 
will have to prevail. From that point 
of view, the orders of the Courts below 
are unsustainable. 

2. Mr. M. R. Narayanaswamy, learn- 
ed counsel for the respondent, would 
draw my attention to the definition of 
“building” occurring in section 2 (2) of 
the Tamil Nadu Buildings {Lease and 
Rent Control) Act, and state that there 
is absolutely no warrant to import the 
theory of dominant intention. On the 
contrary, the definition: of “building” is 
unambiguous and clear, it being an inclu- 
sive definition. The fact that it includes 
the garden, grounds and out-houses let 
along with the building would be enough 
to attract the jurisdiction of the Rent 
Controller. Whatever may be the view 
of the Patna High Court, so long as this 
definition is clear and unambiguous there 





1, (1960) 1 M.L.J. 29 (S.N.}. 
2, A.I.R.1961 Pat. 330. 


“ 


18 2 THE MADRAS LAW JOURNAL REPORTS 


-#% no scope for-applying the theory of 
dominant intention. The decision in 
Palaniappa Chettiar v. Vairavan Chet- 
tiar?, merely defines the word “appur- 
‘tenant’ and that is not relevant to the 
facts of this case. Finally it is submit- 
ted that when the finding relating to the 
-bona fide requirement of ‘the landlord 
cunder section 14 (1) (b) of the Tamil 
Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (as amend- 
«ed by Tamil Nadu Act XXIII of 1973) 
had not been disputed, it would only 
mean that the jurisdiction of the Rent 
Controller had been conceded because 
the landlord in that. application sought 
to demolish and reconstruct his building. 


3. In order to appreciate the point 
-involved in this revision, I need refer to 
the definition of “building” occurring 
in section{2 (2) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act 
-which reads as follows:— 


“2 (2) ‘building’ means any building 
or hut or part of a builcing or hut, 
let or to be let separately ;.for residen- 
tial or non-residential purposes and 
includes (a)'the garden, grounds and 
out-houses, if any, appurtenant to such 
. building, or part of such build- 
ing or hut and let or to be let along 
with such building or hut,..... an 


The first thing that requires to be 
İnoted is that it is an inclusive definition, 
as rightly pointed out by the learned 
counsel for the respondent (landlord). 
The reason why I want to rather stress 
\Ithis aspect is, because it is a definition 
flin favour of the landlord so that ‘the 
‘Imatter may be put beyond controversy. 
Where the building alone is let if there 
is a garden or ground or out-house 
‘appurtenant to or let along with such 
‘lpuilding, they would also be taken in and 
\the jurisdiction pf the Renz Controller 
‘cannot be ousted on that ground. In the 
instant case, the learned counsel for the 
petitionér does not dispute the existence 
„of the masonry structure which las of 
fact has been found by the Commis- 
-sioner, ` appointed bythe Court below. 
“Whatever it- may be. I proceed on the 


ee 
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ture which is on a negligible 
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basis that a masonry structure does exist. 
A perusal of the lease deed also discloses 
that the masonry structure formed part 
of the demise. However, what is con- 
tended by the ‘learned counsel for the 
petitioner is that in an extensive land, 
the mere existence ‘of a masonry struc- 
portion 
does not clothe the Rent Controller with 
the jurisdiction. Therefore, the theory 
of dominant intention must be applied. 
I have no doubt in my mind that this 
theory of dominant intention can never be 
imported into the definition extracted 
above, ‘which is clearly worded without 
any ambiguity whatsoever. There is no 
question of a building being appurtenant 
to a land. That apart, if the buildings 
were let along with the ground, having 
regard to the inclusive “definition, the 
meaning of the building gets expanded. 
In this view, I am, with great respect, 
unable to agree with the view taken by 
the learned Judge of the Patna High 
Court. Whatever may be the definition 
in the Act, I see no warrant to bring in 
the theory of dominant intension. Nor 
again, can there be any such a thing as 
composite lease. The demised portion 
consists of land and building. The 
existence of the building which is un- 
doubtedly a part of the demise does 
clothe the Rent Controller with the 
jurisdiction. The decision in Ralam- 
appa Chettiar v. Vairavan Chettiar’, 
does not afford any assistance to the peti- 
tioner since that case merely dealt with 
the meaning “of “appurtenant”. Nor 
again, am I able to agree with the learn- 
ed counsel for the petitioner that it must 
be proved by the landlord that the demis- 
ed land is appurtenant to the buildings. 
I say so because the definition includes 
even the land let along with such build- 
ing. In the instant case, at the risk of 
repetition, I must say that both the land 
and the masonry structure formed part 
of single demise. Therefore, I find it 
very difficult to appreciate the argu- 
ment of the learned counsel ‘for the peti- 
tioner that the existence of the building 
on a negligible portion when extensive 
land has been demised for the purpose 
of running a timber depot, would take 
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‘out the jurisdiction of the Rent Control- 
ler. « 


4. 
‘andlord filed the petition for demolition 
Jand reconstruction of the building, the 
tenant did not question the maintaina- 
ility as seen from the judgment of the 
lrevisional authority. This is an added 
ipoint in favour of the respondent. 


5. As rightly pointed out by the learn- 
ed revisional authority (District - Judge) 
that this case has a chequered career, 
I am not inclined to grant more than 
one month’s time to hand over vacant 
possession. 


6. The revision will stand dismissed 


with costs. Time to vacate one month. 
S.J: Petition dismissed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


{Special Original Jurisdiction. ) 
PRESENT :—A. D. Koshal, J. 


K. N. E. , Jaganatha Iyer 
.. Petitioner* 


a 
U. ‘ A * 1 


‘State of Madras represented by Spe- 
‘cial Secretary to Government Hous- 
ing Department, Fort St. George, 
Madras-9, and others 

Respondents . 


Land Acquisition Act (I of 1894), sec- 
tions 5-A, 6,7, 39 and 40—Land Acqust- 
tion Rules, rule 3° (b)—Constitution of 
India (1950), Article 226—Acquisition 
.of land—Formation of road nT. V.S. 
Nagar — Objections filed under sec- 
tion 5-A—Acquisition for public purpose 
fo wit, for the formation of a road to 
T. V. S. Co-operative Society Lid., 
Madurait—Challenge—E ffect of. Govern- 
ment making even a token contribution 
towards compensation—Notice of objec- 
tion not given to the concerned Depart- 
ment—Notice under rule 3 (b) to the 
concerned Department necessary—Pro- 
ceedings held illegal and struck down— 
Certiorari issued. 


In an acquisition proceeding, the peti- 
tioner filed his objection to the acquisition, 


*W.P.No. 5755 of 1973. 
4th November, 1976, 


Added to this, I find that when the | 
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under section 5-A of the Land Acqtli- 
sition Act. The acquisition was being 
made “for a public purpose, to wit, for 
the formation of a road to T. V. S. 
Co-operative Building Society Ltd., 
Madurai”. The petitioner challenged the 
declaration under section 6 on the 
grounds that the procedure detailed in 
sections 39,and 40 of the Act had not 
been followed and that a notice as con- 
templated by rule 3 (b) had not been 
issued to the concerned department of 
the Government. 


Held: It was now „settled law that if 
the Government made even a token con- 
tribution towards the ¢ompensation to be 
paid for the land, the land need not be 
acquired under the provisions of sections 
39 and 40 of the Act even though the 
bulk of the price was paid by the inte- 
rested company, so long as the purpose 
of the acquisition could be legitimately 
described as a public purpose. 


[Para. 3.] 


When the land was acquired for a public 
purpose and the- Government paid for 
it wholly or in- part, albeit through a 
token contribution, the land could not be 
said to have been acquired “for the com- 
pany” nor can the company be said 
to be “requiring the land” in the sense in 
which that expression was used in sub- 
rule (b) of rule 3 and that in such a 
case the notice had to go to the concerned 
department of the Government. No such 
notice having admittedly been given, the 
proceedings held by the Revenue Divi- 
sional Officer subsequent to the presenta- 
tion of the objections by the petitioner 
under section 5-A of the Act should be 
held to be illegal and liable to be struck 
down. 


[Para. 4.] 


Cases referred to :— 


Somawanti v. State of Punjab, A.I.R. 
1963 S.C. 151; Inderjit C. Parekh v. 
State of Gujarat, A.I.R. 1975 S.C. 
1182; Mangalabhai v. State of Gujarat, 
A.I.R. 1964 Guj. 82; State of Mysore 
v. V. K. Kangan, (1976) 2.S.C.C. 
895: A.I.R. 1975 S.C. 2190. 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
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cumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certio- 
rarı calling for the records of the Acqui- 
sition přoceedings relating to petitioner’s 
lands in S. No. 127|1B' of Madakulam 
village, Madurai South Taluk, Madurai 
District and the notification cf the 1st 
respondent inG.O.R. No. 366, Housing 
dated 20th July, 1973 and published’ in 
Tamil Nadu Government Gazette, dated 
I5th Augtist, 1973 from the 1st respon-, 
dent and quash the said notification. 


O. V. Baluswami’and O. V. Natesan, 
for Petitioner, ~' ,- 


=- 


The Court made the following 


ORDER.—The petitioner owned land 
bearing survey No. 127 |1 and having 
an extent of 14 cents in the village of 
Madakulam in Madurai South Taluk, 
Madurai district. That land was acqui- 
red by the Government of Tamil Nadu 
for the avowed purpose of “formation 
of a road in T.V.S. Nagar’. The 
locality known as T.V.S. Nagar is a 
colony owned by the T.V.S. Co-opera- 
tive Building Society (hereinafter refer- 
red to as the Society). The notification 
under sub-section (1) of section 4 of the 
Land Acquisition’ Act (hereinafter ‘refer- 
red to as the Act) was published on the 
29th of February, 1972. . -The >etitioner 
filed his objections under section 5-A of 
the Act after the 3rd of April, 1972, when 
he was served with a notice in that con- 
nection. The enquiry into the cbjections 
was held on the 29th April, 1972 without 
any notice thereof having bean issued 
either to the Society or the concerned 
department of the Government. On the 
28th of May, 1972, a copy of tae objec: 
tions filed: by the petitioner was sent to 
the Society which submitted its reply 
thereto on the 9th of June, 1972. -That 
reply was communicated to the petitioner 
through a letter dated 24th of June, 1972- 
issued by the Revenue Divisional Officer 
(hereinafter referred to as the R.D.O.) 
Madurai, who was conducting the acqui- 
sition proceedings. The. petitZoner re- 
ceived the said reply .on the 28th of June, 
1972 and on.that date itself the R.D.O. 
sent his report in relation to the acqui- 
sition to the Government. A declaration 
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under section 6 of the Act was published 
on the 27th of September, 1972. -It 
stated that the petitioner’s land was need- 
ed “for a public purpose, to wit, for the 


formation of a road to T.V.S. Co-ope- 


rative Building Society Ltd., Madurai.” 


2. „The petitioner is aggrieved by -the 
acquisition proceedings.which he seeks to 
have quashed by the issuance of a writ 
of certiorari through this petition- under 
Article 226 of the Constitution of India: 


3. ‘The first contention raised 6n behalf 
of the petitioner is that the Society is a` 
“Company” within the meaning assigned 


. to that expression in clause (e) of sec- 


tion 3 of the Act, that.the acquisition was 
made for: that company and that there- 
fore, the. procedure detailed in sections. 39 
and 40 of the Act should have been fol- 
lowed to the exclusion of ‘that prescribed: 
by sections 6 to 37 which the R.D.O. 
acted upon. The provisions -of clause 
(e) of section 3 and of sections 39 and. 
40 are reproduced below :. 


“3. In this Act, unless there is some- 
thing repugnant in the subject or con— 
text. 


(English) Companies Act, 1862 to- 
1890; or incorporated by an Act ôf Par- 
liament of the United Kingdom or by 
an ‘Indian law, or by Royal Charter or 
‘Letters Patent and includes a society 
registered under the Societies Regis- 
tration’. Act, 1860, and a registered: 
society within the meaning of the Co- 
operative Societies’ Act, 1912, or any 
other law relating to co-operative socie- 
“ties for the time being’in force in any 
State.” 


- “39.. The provisions of sections 6 to 
- 37 (both inclusive) . shall not be put. 
- in force in order to, acquire land for 
any company, unless with the previous. 
consent of the appropriate Government, 
nor unless the Company shall have ex- 
cuted the agreement hereinafter men- 


+ 


tioned.” PO 


“40... (1) such consent shall tiot be 
* given“unless the appropriate Govern- 
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ment be satisfied, either on the report 


e 
the Act are illuminating and are extracted 
of tht Collector under section 5-A, sub- , 


below : 


section (2), or-by an enquiry held as 
hereinafter provided. 


(a) that the purpose of the acquisi- 
tion is to obtain land for erection of 
dwelling houses for workmen employed 
by the company or for the provisions 
of amenities directly connected there- 
‘with, or 


(aa) that such acquisition is needed for 
the construction of some building or 
work for a company which is engaged 
or is taking steps for engaging itself 
in any industry or work which is for 
a public purpose; or 


(b) that such acquisition 1s needed for 
the construction - of some work, and 
that such work is likely to prove use- 
ful to the public.” 


“(2) Such enquiry shall be held by 
‘such officer and at such time and place 
as the appropriate Government shall 
appoint.” 


Such officer may summon and enforce 
attendance of witnesses and com- 
pel the production of documents by the 
same means and, as far as possible, in 
the same manner as is provided by the 


“5-A. (1) Any person interested in 
any land which has been notified un- 
der section 4, sub-section (1), as being 


‘needed or likely to be needed for a 


public purpose or for a company may, 
within thirty days after the issue of 
the notification, object to the acquisition 
of the land or of any land in the loca- 


‘lity, as the case may be.” 


“6. (1) Subject, to the provisions of 
Part VII of this. Act, when the appro- 
priate Government is satisfied, after 
considering the report, if any, made 
under section 5-A, sub-section (2), 
that any particular land is needed for 
a public purpose, or for a company, a 
declaration shall be made to that effect 
under the signature of a Secretary to 
such Government or of some officer 
duly authorised to certify its orders, 
and different declarations may be made 


- from time to time in respect of differ- 


ent parcels of any land covered by the 
same notification under section 4, sub- 
section (1) irrespective of whether one 
report or different reports has or have 


- been made (wherever required) under 


section .5+A; sub-section (2).” 


* * 2 * 


Code of Civil Procedure in the case of 


a @ivil Court.” “(3) The said declaration shall be con- 


clusive evidence that the land is need- 
ed for a public purpose or for a com- 
pany, as the case may be; and, after 
making such declaration, the- appropri- 
ate Government may acquire the land 
in manner hereinafter appearing.” 


Although in the. counter-affidavit filed on 
behalf of the State Government, it was 
contended that thé society was not a 
‘company as defined in clause (e) above 
extracted, that stand is not seriously 
«pressed at the hearing in view of the defi- 
nition of the expression “Company” 
‘clearly stating that it would include a 
registered society within the meaning of 
the Co-operative Societies Act, 1912, or 
any other law relating to co-operative 
‘societies for the time being in force in any 
State. .That the society is a society so 
‘registered is not disputed and it must 
‘therefore be held that it is a ‘company’ as 
‘defined in the said clause. Al the same 
‘the land in dispute cannot be said to have 
‘been acquired for the society. In this 
connection the provisions of sub-section 
(1) of section 5-A, of sub-sections (1) 
sand (3) of section 6 and of section 7 of 


“7. Whenever any land shall have 
been so declared to be needed for a 
public purpose, or for a company, the 
appropriate Government, or some offi- 
cer authorized by the appropriate Gov- 
ernment in this behalf, shall direct the 
Collector to take order for the acqui- 
sition of the land.” 


These provisions leave no room for doubt 
that land may-be acquired by the State 
Government for either of two purposes, 
namely— 

(1) fora public purpose, and 


(Z) for a ‘company’, 


* 
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e 
which are mutually exclusive of each 
other. Nor is it in view of the provisions 
of section 40 of the Act true that when 
Jand is acquired for a company, the pur- 
pose of thé acquisition has to be a pub- 
lic purpose or something akin to a pub- 
lic purpose; but then the Government 
concerned does not acquire it on its own, 
but acquires it for the company con- 
cerned and at the company’s own 
expense. That does not however mean 
that if a company has interest in the ac- 
quisition, the Government cannot acquire 
the land by itself, provided the purpose 
of the acquisition can be described as a 
public purpose. It is now settled law 
(see the decisions in Somawanti v. 
State of Punjab+; Inderjit C. Parekh v. 
State of Gujarat?” and Mangalabhai v. 
State of Gujarat? ; that if the Government 
makes even a token contribution towards 
the compensation to be paid for the land, 
the land need not be acquired under the 
provisions of sections 39 and 40 of the 
Act even though the bulk of the price 
is paid by the interested company, so 
long as the purpose of the acquisition can 
be legitimatély described as a public pur- 
pose. In the present case the purpose 
of the acquisition was the construction 
of a road to the T.V.S. Colony, which 
is said to be a very big: habitation popu- 
lated by members of the society which 
catries on the activity of building houses. 
In view of the general housing shortage 
in the country, such activity is certainly 
one relatable to public utility and the 
facility of the proposed road cannot be 
divorced from the concept of a public 
purpose. With this proposition the 
learned counsel for the petitioner does 
not have any serious dispute. His main 
argument in support of the contention 
is that the acquisition having beer made 
in pursuance of a demand therefor from 
the society and the society having paid 
the bulk of the price the acquisition 
must necessarily attract the provisions of 
sections 39 and 40 of the Act. In view 
of the fact however that the acquisition 
is for a public purpose and is in part paid 


(1963) 2 S.C.J. 35: AIR. 


2. (1975) 1 S.C.C. 824: AIR. 1975 S.C. 


1182. 
3. A.LR. 1964 Guj. 82. 


1963 S.C. 


for by the Government the case falls. 
squarely within the dictum of their 
lordships of the Supreme Court in. 
Somawantts case? and Inderjit’s case?. 

The contention is therefore rejected as. 
untenable. 


4. The only other-contention pressed on: 
behalf of the petitioner is that the pro- 
ceedings held by the R.D.O. were void 
inasmuch as they were taken in contra- 
vention of the provisions of sub-rule- 


(b) of rule 3 of the Rules framed under 


sub-section (1) of section 55 of the Act. 
That sub-rule states: 


“(b) If any objections are received 
from a person interested in the land! 
and within the time prescribed in sub- 
section (1) of section 5-A, the Collec— 
tor shall fix a date for hearing the ob- 
jections and give notice thereof to the 
objector as well as to the department 
Or company requiring the land, where 
such department is not the Revenue 
Department. Copies of the objec- 
tions shall also be forwarded to such: 
department or company. Thé départ- 
‘ment or company may file on or before: 
the date fixed by the Collector a state- 
ment by way of answer to the objec-- 
tions and may also depute a repre- 
sentative to attend the enquiry.” 


In view of the fact that thé acquisitiom 
was made by the Government for a 
public purpose as held above, it was 
incumbent on the R. D. O. to give 
notice of the objections by the petitioner 
to the concerned department which in. 
this case was the Hotising Departinent. 


That no such notice was given is admit- | 


ted on all hands. The provisions of sub-- 
rule (b) being mandatory, the absence 
of the notice to the concerned depart- 
ment would vitiate the proceedings as: 
laid down in State of Mysore-v. V. K. 
Kangan®. Faced with this situation, 
learned counsel for the Government con- 
tends that in the present case the land 
was required for a company (that is, the 
society) that notice was given to that 
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company and that the directions contain- ` 


ed in the sub-rule were thus fully com- 
plied with. This contention, in my 
opinion, is wholly without substance. 
As stated earlier, for an acquisition to 
be “for a company” it has to be paid 


for entirely by the company, which 1s’ 
not the case here and that is why the. 


acquisition has been upheld in rejection 
of the first contention raised by learned 
counsel for the petitioner. If it could be 
spelt from the facts of - this case that 
the land was acquired “for a company”, 
the proceedings held by the R. D. O. 
would be liable to be quashed for the 
simple reason that they did not satisfy 
the requirements’ of sections 39 and 40 
of the Act. From the discussion held 
under the first contention raised on be- 
half of the petitioner it follows that the 
expression “for the company” as used in 
sections 5-A, 6, 7 and 30 of the Act has 
a special meaning, that is, that it must be 
financed wholly by the company con- 
cerned and not by the Government | to 
any extent whatever. The expression 
“company requiring the land” occurring 
in sub-rule (b) above extracted must, in 
my opinion, be interpreted in the light 
of the meaning of the expression “for the 
company” in the Act. Thus interpret- 
ed, the sub-rule would mean that when 
land i is acquired by the Government but 
is solely paid for by the company con- 
cerned the notice of which the rule talks 
has to be given to the company but that 
when the land is acquired for a public 
purpose and the Government pays for it 
whollv or in part, albeit through a token 
contribution, the land cannot be said to 
have been acquired “for the company” 
nor can the company be said to be 
“requiring the land” in the sense in which 
that expression is used in sub-rule (b) 
and that in such a case the notice has to 
go to the concerned department of the 
;Government. No such notice having 
admittedly been given, the proceedings 
held by the R.D.O. subsequent ta the 
presentation -of the objections by the 
petitioner under section 5-A of the Act 
must be held to be illegal and liable to 
be struck down. 


5. It may also be stated here that the 
enquiry held by the R. D. O. was con- 


ducted without a prior notice even to the 
society. As pointed out earlier a copy 
of the objections was sent to the society 
on the. 28th of May, 1972, that is, full 
one month after the enquiry took place 
so that the provisions of the rule must 
be held to have been contravened whether 
or not-the society can be deemed to be: 
“requiring the land” within the meaning 
of sub-rule (b). As it is, however, a 
notice had to be sent not to the society 
but to the concerned department as con- 
cluded by me earlier. 


6. In the result, the petition succeeds. 
and is accepted and the proceedings held’ 
by the R. D. O. subsequent to the 
presentation by the petitioner of his 
objections under section 5-A of the Act 
are quashed. It will of course be open 
to the R. D. O. to continue the proceed- 
ings in the light of the observations made 
above and in accordance with law from 
the stage they had reached when the 
petitioner filed his objections. The par- 
ties are left to bear their own costs. 


Sule Petition allowed. . 


IN THE HIGH COURT ,.OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction: ) i 
Present :—A. D. Kashal, J. 


N. Soundarapandian 
v. 


Vallioor Panchayat Union Council. 
represented by the Commissioner, 
Tirunelveli District and another 

` Respondents. ` 
Tamil Nadu Panchayats Aci (XXXV of. 
1958), section 159 and the Rules framed. 
thereunder —A pplication to Panchayat by 
second respondent for grant of licence to 
instal machinery for running a new rice 
mill—Licence granted by Panchayat— 
Order challenged by petitioner—Allega- 
tion that reports of the Chief Inspector of 
the Factorias and the Director of Town 
Planning were not called for as required— 
Expiry of 2 months since date of applica- 
tion and no orders communicated to res-, 


pondeni—E fect. 


It is common ground between the parties 
that no orders on the application made 





Petitioner*® 
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‘by respondent No.. 2, was communicat- 
‘ed to him within two months after the 
application was made in accordance with 
the provisions of sub-section (3) of sec- 
tion 159 of the Tamil Nadu Panchayats 
Act, 1958 and the rule thereunder. There- 
fore the application must be deemed to 
‘have been allowed, notwithstanding other 
rules which enjoin the panchayat to 
refer the matter to the Chief Inspector 
of Factories and to the Director of Town 
Planning. The impugned order having 
‘been made in conformity witk the provi- 
‘sions of sub-section (3).no fault can be 
found therewith. “Para. 2. | 


‘Case referred to:— 


Panchayat Union Council v. Muttom, 
I.L.R. (1970) 2 Mad. 99/7. 


Petition under Article 226 o2 the Con- 
stitution of India, praying that in the 
circumstances stated therein, and in the 
affidavit filed therewith the High Court 
‘will be pleased to issue a writ of certiorart 
calling for the records connected with the 
resolution No. 139 of 1971, dated 10th 
May, 1971 passed by the 1st respondent 
in connection with the issue of licence 


to the 2nd respondent to start a new rice’ 
mill, as being -invalid and vitiated by an. 


error of law apparent on the face of the 
record and quash the same. 


G. Ranganathan, for Petitioner. l 
G. Ramaswamy, for Ist Respondent. ; 

ie Alagiriswami, for 2nd Respondent. 
‘The Court made.the following . l 


'ORDER.—The second respondent made 
an application dated the 11th of Novem- 
‘ber, 1970 to the Vallioor Panchayat Union 
(hereinafter referred to as the Pancha- 
yat) praying for the issue o= a licence 
to install machinery for running a new 
rice mill in Chottikulam. The pancha- 
yat granted the application by an order 
dated the 10th of May, 1971 which is 
challenged ‘by the petitioner on the 
ground that according to the rules fram- 
ed under the Tamil Nadu Panchayats 
Act, 1958 (hereinafter referred to as the 
Act) it was incumbent on the panchayat 
to call for the report of the Chief Inspec- 
tor of Factories and the Director of 
Town Planning before granting the appli- 
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cation, that neither of these two authori- 
ties was approached by the panchayat, and 
that, therefore, the application was grant- 
ed in contravention of the said rules. 
The petitioner prays that the order dated 
the 10th of May, 1971 and mentioned 
above be quashed by a writ of certiorari. 


2. Learned counsel for the respondent 
No. 2 banks on the provision of sub- 
section (3) of section-159 of the Act and 
a rule framed thereunder ‘for the pro- 
position that a period of two months 
having elapsed since the date of the said 
application without respondent .No. 1 
having communicated his orders thereon, 
the application stood automatically sanc- 
tioned. Sub-section (3) reads: 


“Save as aforesaid, if orders.on an 
application for any such licence or 
permission are not communicated to 
the applicant within thirty days or 
stich longer period as may be prescrib- 
ed in any class of cases after the 
receipt of the application by the execu- 
tive authority of the panchayat or the 
commissioner, the application shall be 
deemed to have been allowed for the 
period, if any, for which it would have 
been ordinarily allowed and subject 
to the law, rules, bye-laws and regula- 
tions and all conditions ordinarily 
imposed”. , 


The relevant rule framed by the Govern- 
ment states: 


“In case where any outside authority, 
such as the District Health Officer or 
the Inspector of Factories or any other 
officer has to be consulted before pass- , 
ing orders on an application for any 
licence or permission or renewal 
thereof, made under the Madras Pan- 
chayats Act, 1958 (Madras Act XXXV 
of 1958) or any rule, bye-law or regula- 
tion made thereunder, orders-in res- 
pect of such application shall be com- 
municated to the applicant within sixty 
days after the receipt of the applica- 
tion by the executive authority of the 
panchayat”. 


It is common ground between the par- 
ties that no orders on the application 
made by respondent No. 2 were com- 
municated to him within two months 
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after the application was made in accord- 
ance with the provisions of sub-sec- 
tion (3) and the Rule above extracted. 
Therefore the application must be deem- 
ed to have been allowed, notwithstand- 
ing other Rules which enjoin on respon- 
dent No. 1 to refer the matter to the 
Chief Inspector of Factories and the 
Director of Town Planning. This con- 
‘clusion finds support from Panchayat 
Union Council v. Muttom*, a case direct- 
ly in point. The impugned order hav- 
ing been made in conformity with the 
provisions of sub-section (3) above 


extracted, no fault can be found there- | 


with. 


3. In the result the petition fails and is 
dismissed but with no order as to costs. 


R.S. - Petition dismissed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


-PrrsENT:—M. M. Ismail, J. 
V. Kamalanathan Petitioner” 
v. 


-E.1I.D. Parry Limited, Dare House, 
N. S. C. Bose Road, Madras 


Respondent. 


Civil Procedure Code (V of 1908), 
Order 37, rule 2—Promissory note— 
Suit on—Leave to defend granted sub- 
ject to condition of deposit—Propriety of 
order. i 


The plaintiff filed a suit on a promissory 
‘note. The trial Court granted leave to 
defend on the ground that there was a 
triable issue as to whether the suit pro- 
missory note was got under coercion or 
compulsion and undue influence, but im- 
posed a condition that the defendant 
should deposit a sum of Rs. 10,000. The 
defendant challenged the said order im- 
posing the condition. 


Held: In this case, the learned Judge, 


after having come to the conclusion that. 


_ eee 


1. LL.R. (1970) 2 Mad. 537. 
*C.R.P. No. 81 of 1976. 
23rd April, 1977, 
ML j—4 


- due on a promissory note. 
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there was a triable issue, if he wanted to 
impose any condition, he should have 
given reasons as to why he was impos- 
ing the condition, notwithstanding his 
conclusion that the controversy gave rise 
to a triable issue. There was no find- 
ing that the defence was sham or not 
genuine. Under these circumstances, 
the learned Judge was obviously not 
justified in -imposing the condition. 
[Para. 3.] 


Cases referred to :— 


Milkhivam (India) Private Limited v. 
Chamanlal Brothers, (1966) 2 S.C.J. 
606: A.I.R. 1965 S.C. 1698; Afechelec 
Engineers and Manufacturers v. Mls. 
Basic Equipment. Corporation, A.I.R. 
1977 S.C. 577; Smt. Kiranmoyee Dassi 
v. Dr. J.. Chatterjee, (1945) 49 Cal. W. 
N. 246. 


Petition under section 115 of Act V of 
1908 paving the High Court to revise’ 
the Order of the Second Assistant Judge, : 
City Civil Court, Madras dated 9th 
December, 1975 and passed in I.A. 
he 2961 of 1975 in O.S. No. 8890 of 
1974. 


B. T. Seshadri, for R. Desikan, V. R. 
Biksheswaran and K. Raghunathan, for 
Petitioner. 


G. Gopinath, for Respondent. 


The Court made the following 


OrDER.—The defendant in O. S. 
No. 8890 of 1974 on the file of the City 
Civil Court, Madras, is the petitioner 
herein. He seeks to have the order of 
the II Assistant Judge, City Civil Court, 
Madras, dated 9th December, 1975, 
imposing a condition of deposit ` of 
Rs. 10,000 on or before 16th January,’ 
1976 for granting him leave to defend 
the suit, revised. The suit itself was 
one for recovery of a sum of money 
One of the 
defences of the petitioner herein was that 
the promissory note was obtained under 
coercion, compulsion and undue influence 
by one Kalyanaraman. The learned II 
Assistant Judge has discussed this aspect 
of the matter in paragraph 12 of his 
order and, after referring to the conten- 
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e 
tions of the parties, stated towards the 
end of the paragraph: 


“But suffice to say that there is a tria- 
ble issuc, whether the suit promissory 
note was got under coercion and !com- 
pulsion and undue influence of 
Kalyanaraman”. 


Notwithstanding this conclusion, in para- 
graph 13 of the order the learned II 
Assistant Judge states: 


“However, it ig not a case in which 
unconditional leave can be granted. 
The petition will be allowed and leave 
will be granted to file the written state- 
ment and defend the suit on condition 
the petitioner deposits into Court 
Rs. 10,000 on or before 16th January, 
1976 failing which this petition will 
stand dismissed: Call on 17th Janu- 
ary, 1976”. 


2. Thus it will be seen that, having 
recorded his conclusion that there was a 
triable issue whether the suit promissory 
note was got under coercion, compulsion 
and undue influence of Kalyanaraman, the 
learned Judge has not given any reason 
as to why he was not giving unconditional 
leave to defend. Learned counsel for the 
petitioner contends that, once the Court 
has come to the conclusion that the con- 
troversy gives rise to a triable issue, then 
ordinarily the Court should grant un- 
conditional leave to defend, that this is 
not a case in which the Court was justi- 
fied in imposing the condition and that 
the Court itself has not given any reason 
why it was imposing the condition. On 
the other hand, learned counsel for the 
respondent contends that the Court must 
read the entire paragraph 12 of the order 
of the learned Judge, and even read be- 
tween the lines, for finding out why the 
Court imposed the condition. Even 
after reading the entire paragraph 12, I 
am unable to discover or discern any 
reason why the learned Judge imposed 
the condition. In Milkhiram (India), 
Private Limited and others v. Chaman- 
lal Brothers', the Supreme Court has laid 
down: 


1. (1966) 2 S.C J. 606 : ALR. 1965 S.C 
1698. 


~ 
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“It is indeed not easy to say in many 
cases whether the defence is a genuine 
one or not and, therefore, it should be 
left to the discretion of the trial Judge 
who has experience of such matters 
both at the bar and the Bench to form 
his own tentative conclusion about the 
quality or nature of the defence and 
determine the conditions upon which 
leave to defend may be granted. If 
the Judge is of opinion that the case 
raises a triable issue, then leave should 
ordinarily be granted unconditionally. 
On the other hand, if he is of opinion 
that the defence raised is frivolous or 
false or sham, he should refuse leave 
to defend altogether. Unfortunately, 
however, the majority of cases cannot 
be dealt with in a clear-cut way like 
this and the Judge may entertain a 
genuine doubt on the question as to 
whether the defence is genuine or sham 
or in other words whether it raises a 
triable issue or not. It is _to meet 
such cases that the amendment to. 
Order 37, rule 2, made by the Bom- 
bay High Court contemplates that even 
in cases where an apparently triable 
issue is raised the Judge may impose 
conditions in granting leave to defend. 
Thus this is a matter in the discretion 
of the trial Judge and in dealing with 
it he ought to exercise his discretio 
judiciously. Care must be taken to 
see that the object of the rule to assist 
the expeditious disposal of commer- 
cial causes to which the order applies, 
is not defeated. Care must also, be 
taken to see that real and genuine 
triable issues are not shut out by un- 
duly severe orders as to deposit. In» 
a matter of this kind, it would be 
undesirable and inexpedient to lay 
down any rule or general application”. 


3. Relying on this passage, learned 
counsel for the respondent contends that, 
notwithstanding the conclusion of ~ the 
learned Judge that there was a triable 
issue, still he had a discretion to impose 
the condition, because the Supreme 
Court itself has laid down that leave 
must be granted ‘tnconditionally only 
ordinarily, thereby implying that there 
may be circumstances under which, even 
if there is a triable issue, leave should not 
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be granted unconditionally. Stated as a 
general proposition of law, no exception 
can be taken to the same. But, as cau- 
tioned by the Supreme Court, in exer- 
cising the discretion, care must be taken to 
see that real and genuine triable issues 
are not shut out by unduly severe orders 
as to deposit. In this case the learned 
Judge, after having come to the conclusion 
that there was a triable issue, 1f he wanted 
to impose any condition, he should have 
given reasons as to why he was impo- 
sing the condition, notwithstanding his 
conclusion that the controversy gave rise 
to a triable issue. There is no finding 
that the defence was sham or not genuine. 
Under these circumstances, the learned 
Judge was obviously not justified in 
imposing the condition. 


4. The Supreme Court itself in a subse- 
quent decision has explained the circum- 
stances under which conditions can be 
imposed. In Machelec Engineers and 
Manufacturers v. M\s. Basic Equip- 
ment Corporation’, the Supreme Court 
referred to a decision of the Calcutta 
High Court with approval and observed 
as follows: 


5. “In Smt. Ktrannayee Dassi v. 
Dr. J. Chaiterjee?, Das, J., after a 
comprehensive review of authorities on 
the subject, stated the principles appli- 
cable to cases covered by Order 37, 
Civil Procedure Code-in the form of 
the following propositions (at p. 253) : 


‘(a) If the defendant satisfies the 
Court that he has a good defence to the 
claim on its merits, the plaintiff is not 
entitled to leave to sign judgment and 
the defendant is entitled to uncondi- 
tional leave to defend. 


(b) If the defendant raises a triable 
issue indicating that he has a fair or 
bona fide or reasonable defence al- 
though not a positively good defence, 
the plaintiff is not entitled to sign 
judgment and the defendant is entitled 
to unconditional leave to defend. 


(c) Tf the defendant discloses such 
facts as may be deemed sufficient to 
entitle him to defend, that is to say, 


— 








1. A.I.R. 1977 S.C. 577 
2. (1945) 49 Cal.W.N. 246. 


e 
although the affidavit does not positively 
and immediately make it clear that he 
had a defence, yet shows such a state 
of facts as leads to the inference that 
at the trial of the action he may be 
able to establish a defence to the plain- 
tift’s claim the plaintiff is not entitled 
to judgment and the defendant is en- 
titled to leave to defend, but in such 
a case the Court may in its discretion 
impose conditions as to the time or 
mode of trial, but not as to payment 
into Court or furnishing security. 


(d) If the defendant has no defence 
or the defence set up is illusory or 
sham or practically moonshine, then 
ordinarily the plaintiff is entitled to 
leave to sign judgment and the defen- 
dant is not entitled to leave to defend. 


(e) If the defendant has no defence 
or the defence is illusory or sham or 
practically moonshine, then although 
ordinarily the plaintiff is entitled to 
leave to sign judgment, the Court may 
protect the plaintiff by only allowing 
the defence to proceed, if the amount 
claimed is paid into Court or other- 
wise secured and give leave to the de- 
fendant on such condition and thereby 
show mercy to the defendant by en- 
abling him to try to prove a defence.” 


6. - “The case before us certainly does 
not fall within the class (e) set out 
above. It is only in that class of cases 
that an imposition of the condition to 
deposit an amount in Court before pro- 
ceeding further justifiable.” 


Thus it will be clear that, in the opinion 
of the Supreme Court, the only 
cases in which the defendant can be 
asked to deposit money into Court as a 
condition for the grant of leave to defend 
are those covered by clause (e) in para- 
graph 8 extracted above, namely, where 
the defendant has no defence or the de- 
fence is illusory or sham or practically 
moonshine. That not being the case in 
the instant case, the learned Judge was 
not: at all justified.in imposing a condi- 
tion by way of deposit of a sum of Rs. 
10,000 into Court on or before 16th 
Januarv, 1976. Consequently the civil 
revision petition is allowed, the condition. 
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imposed by the learned Judge ıs set 
aside, and the petitioner herein is granted 
unconditional leave to defend. There 
will be no order as to costs. 


SJ Petitim allowed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


{Special Original Jurisdiction. ) 
Present :—S. Mohan, J. 


R. Manickam and others 
Petitioners” 


V. 


-The Union Territory of Pondicherry, 
represented by Chief Secretary to 
Government of Pondickerry and 
another. 

Respondents. 


Land Acquisition Act (I of 1894), sec- 
tions 4 (1), 6—Rules of Busimass of the 
‘Government of Pondicherry, 1963, rule 
46—General Clauses Act (X of 1897), 
section 3 (8), (b) (ii) —Corstitution of 
India (1950), Article 239—Lend Acqui- 
sition—Notification followed by declara- 
tion by the Pondicherry Government a 
R.O. No. 3165, dated 5th November, 
1973 — Interpretation of — Validity of 
notification and declaration challenged on 
the ground that the achon was initiated 
iby the Government without obtaining the 
satisfaction of the Administrator — 
Certiorari issued. | 


‘The Government of Pondickerry issued 
a notification under section 4 (1) of the 
Land Acquisition Act for acquiring cer- 
tain lands. Overruling the objections 
of the petitioner, a declaration under sec- 
-tion 6 was also issued. The petitioner 
challenged the validity of the notification 
and the declaration on the ground that 
in the instant case the State Government's 
satisfaction alone appeared and there was 
‘nothing to indicate that the Administra- 
‘tor, vig., the Lieutenant-Governor was 
satisfied, which satisfaction alone was 
‘material. 


a aes 
+W.P.Nos. 688, 6480, 6481 of 1975 and 43 of 1976, 
184 October, 1976. 
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Held: The Union Territories bemg 
directly administered by the President 
through his delegate the Lieutenant- 
Governor, it was his satisfaction that was 
material. [Para. 19.] 


There were no standing orders under 
rule 46 of the Rules of Business of the 
Government of Pondicherry, 1963 con- 
cerning land acquisition. Therefore, the 
rules of business did not enable the State 
Government to deal with this matter. 


[ Para. 21. ] 


Section 3 (8) (b) (iii) of the General 
Clauses Act only referred to the Admı- 
nistrator. The President of India, while 
administering the Union ‘Territory of 
Pondicherry by virtue of Article 239 of 
the Constitution did not act as the head 
of the Central Government. It was in 
this context S.R.O. No. 3165, dated 
5th November, 1963 becomes very im- 
portant. [Para. 22.]} 


The authority to be satisfied was the 
Lieutenant-Governor of Pondicherry for 
the purpose of section 4 (1) and section 
6 of the Land Acquisition Act. It was 
not shown in this case that there was any 
such satisfaction. On the contrary, it 
was admitted by the respondent that it 
was the concerned Minister who was 
satisfied. Therefore, the proceedings 
should be held to be illegal. 

[Para. 23.} 


Cases referred to:— 


T. M. Kanniyon v. Income-tax Officer, 
(1968) 1 1.T.J. 466: (1968) 2 oa Gan 
727: (1968) 2 S.C.R. 103: 68 I.T.R. 
244: A.I.R. 1968 S.C. 637; S. K. 
Singh v. V. V. Giri, (1970) 2'S.C.]. 
768: A.I.R. 1970 S.C. 2097; H. L.. 
Rodhey y. Delhi Administration, A.I.R. 
1969 Delhi 246; Ghousia Begum v. 
Union Territory, A.I.R. 1975 Mad. 
345: Shamsher Singh v. State of Punjab, 
(1975) 1S.C.R. 814: A.I.R. 1974 S. 
C. 2192; Union of India v. Sripathi 
Ranjan Biswas, (1976) 1 S.C.J. 522: 
(1975) 4 S.C.C. 699: (1976) oe ee 
R. 268: A.I.R. 1975 S.C. 1755; Ram 
Rishore Sen v. Union of India, (1960) 
1S.C.R. 430: A.1.R. 1966 S.C. 644. 
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Petitions under Article 226 of the Con- 
stitution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavits filed therewith the High Court 
will be: pleased to issue a writ of certio- 
rari calling for the records (1) of the 
Ist Respondent in-G.O. Ms. No. 15, 
Revenue Department, dated 15th June, 
1974 and quash the same (in W.P. No. 
688 of 1975); (2) relating to the order 
of the Respondent in G.O. Ms. No. 28, 
dated 15th July, 1975 and published in 
the Pondicherry Gazette, dated 29th July, 
1975 and quash the same in so far as it 
affects the petitioners (in W.Ps. Nos. 
6480 of 1975 (P) and 6481 of 1975) 
and (3) of the Respondents relating to 
the declaration under section 6 of the 
Land Acquisition Act issued under G.O. 
Ms. No. 93, dated 5th August, 1975 
(Revenue Department) and published in 
the Gazette of Pondicherry, dated 19th 
August, 1975 and quash the samein (W. 
P. No. 43 of 1976 P) in so far as it 
affects the petitioners. 


K. K. Venugopal, for J. Stanislas, for 
Petitioner in W.P. No. 688 of 1975. 


K. K. Venugopal, for M. Krishnappeon, 
for Petitioners in W.P. Nos. 6480, 
6481 of 1975 and 43 of 1976. 


V. K. Thiruvenkatachan, for Govern- 
ment Pleader, for Pondicherry, in W.P. 
No. 6480 of 1975. 


C. Krishnan, Government Pleader, for 
Pondicherry, for Respondent in W.P. 
Nos. 688 of 1975 and 43 of 1976. . 


The Court made the following 


OrvER.—AIl these three writ petitions 
can be conveniently dealt with under a 
common judgment. It would be suffi- 
cient to note the facts in W. P. No. 
6480 of 1975 alone, since the same ques- 
tion of law arises in all these cases. `- 


2. The Government of Pondicherry 
issued a notification under section 4 (1) 
of the Land Acquisition Act of 1894 
(hereinafter referred to as the Act) ‘tor 
acquiring certain lands in Korkadu vil- 
lage for the purpose of providing house- 
sites for Harijans. The said notifica- 
tion included the petitioner’s lands. The 
notification is on the date, 9th of April, 
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1974. The petitioner filed the objections. 
for the statutory enquiry under section 
5-A of the Act. Those objections were 
overruled and section 6 declaration was 
issued in G.O. Ms: No. 28, dated 16th 
July, 1975. It was published in the > 
Gazette of the Government of Pondi- 
cherry on 29th July, 1975. The peti- 
tioners were served with the notice under 
sections 9 and 10 of the Act. Ona re- 
quest made by the petitioners the enquiry 
as adjourned to 16th October, 1975. It 
is under these circumstances the writ 
petition has been preferred. 


3. In attacking the land acquisition pro- 
ceedings the following grounds are urged 
in the affidavit. 


(1) The Act was extended to the 
Union: Territory of Pondicherry by 
the Pondicherry (Laws) Regulation, 
1963. The appropriate Government 
under the Act would mean the Central 
Government concerning an acquisition 
for the purpose of the Union. In re- 
lation to the acquisition of the land ‘for 
any other purpose the appropriate 
Government concerning the Union 
Territory of Pondicherry is the Cen- 
tral- Government. The ' powers and 
functions of the Central Government 
have been delegated to the Admiuss- 
trator, viz., the Lieutenant-Governor 
of Pondicherry. Therefore, it is the 
Lieutenant-Governor who should ‘Se 
satisfied before the issue of section 4 
(1) notification and section 6 declara- 
tion. Inthe instant case the petitioners 
believe it to be true and state that 
all the decisions were taken by the 
Minister-in-charge. Therefore it is 
illegal. 
(2) The impugned notification under 
section 4 (1) has not been published 
in the name of the Administrator. 


(3) There has not been a proper ap- 
plication of the mind’ since earlier it 
was decided not to acquire these lands 
as they are unsuitable for provision of 
house-sites for Harijans. 


4. In the counter-affidavit it is stated 
that the expression “State Government” 
is defined in section 3 (60)-of the Gene- 
ral-Clauses Act, 1897 as follows: 
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® 
“as respects anything done or to be 
done after the commencement of the 
Constitution (Seventh Amendment) 
Act, 1956, shall mean, in a State, the 
Governor, and in a Union Territory, 
the Central Government.” 


Under ‘section 3 (8) of the said Act, 
the Central Government shall, “in ce- 
lation to the administration of Union 
Territory, the administrator thereof 
acting within the scope of the autho- 
rity given to him under Article 239 of 
the Constitution” (and under section 
2 (t) (a) of the Union Territories 
Act). 


In the notifications under sections 4 and 
6 the words “Lieutenant-Governor” have 
been specifically mentioned. The peti- 
tioner’s contention that the notifications 
refer to the satisfaction of the Govern- 
ment not to the Lieutenant-Governor does 
not seem to be correct, since in the 4 (1) 
notification and in the declaration under 
section 6, special mention of the term 
“Lieutenant-Governor’ has been made. 
Further the order is issued in terms of 
section 4 (1) of the Land Acquisition 
Act. In the instant case the notification 
states that the Government of Pondi- 
cherry is satisfied that the land is needed 
for a public purpose. The notification 
after reciting the satisfaction of the Gov- 
ernment states that the Lieutenant-Gover- 
nor has made the appointment of Deputy 
Collector under the Land Acquisition 
Act. It is clear that the order ig one 
made in the name of the Administrator 
(Lieutenant-Governor) of Pondicherry 
and it is authenticated by the Under- 
Secretary to Government as provided in 
the rules framed under section 46 (3) of 
the Government of Union Territories 
Act, 1963. In terms of that section the 
order so authenticated shall not be called 
in question on the ground that it is not 
made by the Administrator. Further as 
a matter of fact the order has been issued 
under the authority of the Chief Minister 
and Minister concerned who are authoris- 
ed to dispose of the matter according to 
the business rules of the Government of 
Pondicherry. It is further submitted 
that the notification as published in the 
Gazette contains reference at the opening 
“The Government of Pondicherry” which 
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is the administration of the Union Gov- 
ernment through the Lieutenant-Governor 
and it refers twice to the Lieutenant- 
Governor as authorising the Deputy Col- 
lector and appointing him as Collector 
for the purpose of this Act. It is signed 
by the Under-Secretary to Government. 
The notification C.S.R.I., dated Ist 
July, 1963 and G.S.R. No. 4, dated 2n: 
May, 1967 containing the rules made bv 
the Administrator under section 46 (3) 
of the Government of Union Territories 
Act, 1963 state that the orders and other. 
instruments made and executed in the 
name of the Administrator (Chief Co'n- 
missioner) shall be authenticated by the 
signature of the Chief Secretary, Deputy 
Secretary, or Under-Secretary, to the 
administration. Hence the notification 
under section 4 (1) of the Land Acqui- 
sition Act is legal and valid. 


5. Mr. K. K. Venugopal, learned 
counsel for the petitioner draws my 
attention to Ariicles 239, 239-A and 240 
of the Constitution of India. The Land 
Acquisition Act was extended to the 
Union Territory of Pondicherry under 
the Pondicherry (Laws) Regulation Act. 
Section 6 of that Act in laying down the 
rules of construction under clause (0) 
states that any reference to the State 
Government shall be construed as a re- 
ference to the Central Government in- 
cluding a reference to the Chief Commis- 
sioner. The Land Acquisition Act, 
when it talks of appropriate Government 
in the instant case concerning the Unton 
Territory of Pondicherry, would be only 
the Central Government. The State 
Government cannot include Union Terrie 
tory. In support of this submission, - 
learned counsel relies on T. M. Kanni- 
yan y. Income-tax Officer, Pondicherry? ; 
S. K. Singh v. V. V. Gir? and H. 
L. Rodhey v. Delhi Administration’. 
The General Clauses Act under section 3 
(8) (b) (ii) refers to Central Govern- 
ment in relation to the administration of 
a Union Territory, in this case, Pondi- 


1. (1968) 1 I.T.J. 466 : (1968) 2 S.C.J. 727: 
(1968) 2 S.C.R. 103 : 68 J.T.R.244: ALR. 
1968 S.C. 637. 

2. (1970) 2 S.C.J. 768 
2097. 

3. A.LR. 1969 Del. 246.. 


: A.I.R. 1970 S.C. 


A MANICKAM 2. UNION TERRITORY OF PONDICHERRY (Mohan, 7.) 31 


cherry, the Administrator thereof acting 
within the scope of the authority given to 
him under Article 239 of the Constitution. 
Therefore, it is well settled that it is the 
Administrator who acts on behalf of the 
Central Government as the delegate of 
the President. In support of this sub- 
mission, reliance is placed on Ghousia 
Begum v. Umon Territory, Pondicherry. 
If that be so, then it is the Lieutenant- 
Governor who should be satisfied concern- 
ing section 4 (1) notification as well as 
section 6 declaration. 


6. Again under the Union Territories 
Act, section 18 speaks of the extent of 
legislative power. Section 21 resolves 
the inconsistency between laws made by 
Parliament and laws made by Legislative 
Assembly. Section 44 provides for a 
Council of Ministers, to aid and advise 
the Administrator in the exercise of his 
functions with respect to which the Legis- 
lative Assembly has power to make laws. 
Section 46 speaks of conduct of business 
which could be done by the Presidential 
allocation through rules of business to 
the Ministers. None of the above pro- 
visions can be of any assistance to con- 
tend that the State Government could 
exercise its satisfaction. Nor again can 
rule 46 be relied on since those rules ap- 
-plied only to business of State Govern- 
ment. In the instant case in so ‘far as 
the State Government alone has been 
satisfied and there is nothing to indicate 
that the Administrator, viz., the Lieyte- 
ant-Governor was satisfied which satis- 
faction alone is material, the notification 
under section 4 (1) as well as the decla- 
*-ration under section 6 must be held to 
tbe illegal and invalid. 


7. In countering these submissions, 
Mr. V. K. Thiruvenkatachari appearing 
for the Government of Pondicherry sub- 
‘mits as under:—In a Union Territory 
there is only Central Government, because 
it is not a State. The entire executive 
power belongs to the Union. The extent 
of the executive power is relatable 
to the Parliament’s powers to make laws 





1. A.I.R. 1975 Mad. 345. 


under Article 246 of the Constitution‘ 
When Article 230 says, the Union Terri- 
tories will have to be administered by the 
President, it means the Central Govern- 
ment. It has been so laid down in 
Shamsher Singh v. State of Punjab, and 
Union of India v. Sripathi Ranjan Bis- 
WAS? . 


~~ 


8. When there is a delegation, the 
Lieutenant-Governor occupies the place 
of the President so far as delegated mat- 
ters are concerned. For what is not 
delegated, the Union Government can 
pass orders. Concerning those matters 
which were not delegated there are two 
aspects :—(1) The reserve field or what 
is called the non-ministerial field. In 
such a case, the Administrator will work 
as an Officer of the Central Government. 
(2) Regarding Ministerial field, he will 
act on the advice of the Council of 
Ministers. The Ministerial field is re- 
latable to Lists II and III of 7th Sche- 
dule. The subject of land acquisition 
fails under item 42 of List III (Con- 
current list). 


9. When Article 239 speaks of “save 
as otherwise provided”, it would include 
the Government of Union Territories 
Act of 1963. Apart from the fact that 
the business of the Government could be 
exercised by the allocation of such busi- 
ness to the Ministers under section 50 of 
the said Act, the Administrator and the 
Council of Ministers shall be subject to ` 
the general contro! of the President. 
The Lieutenant-Governor is the repre- 
sentative of the President. Those 
powers can be exercised through the 
Council of Ministers. The delegation 
under Article 239 of the Constitution is 
to bring in the Administrator. When sec- 
tion 2 (8) (b) (ii) talks of the Central 
Government, it is the Government of 
Pondicherry acting through the Adminis- 
trator. 


10. Added to this, there is also S.R. 
O. No. 3165, dated 5th November, 1973 
which enables the Administrator to act 





1. (1975) 1 S.C.R. 814 : A-LR. 1974 S.C. 
2192. 
2. (1976) 1S.C.J.'522: (1975) 4 S.C.C. 699 : 
(1976) 1 S.C.R. 268: A.I.R. 1975 S.C. 1955. 
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@oncerning the matters under the Land 
Acquisition Act, which power again could 
be exercised by the Administrator with 
the aid and advice of the Cabinet of 
Pondicherry. 


11. In reply Mr. K. K. Venugopal, 
argues the S.R.O. dated 5th November, 
1963 by which the power is Celegated to 
the Administrator would meen the Ad- 
ministrator can act for and an behalf of 
the President not on the aid or advice 
of the Cabinet. 


12. Even assuming the Business Rules 
apply there are no standing orders under 
rule 46 except in regard to conditions of 
service of the civil service. 


13. In order to appreciate tae point in 
controversy it is very necessary for me 
to advert to the relevant provisions of 
faw, both under the Constitution and also 
under the various: statutes. Part VIII 
of the Constitution deals with the Union 
Territories. A reading of the Article 
239 shows that every Unior territory 
(Union Territory of Pondicherry) shall 
be administered by the President, through 
an Administrator. The Administrator 
in this case is the Lieutenant-Governor. 
Article 239-A which was introduced by 
the 14th amendment states: 


.“(1) Parliament may be iaw create 
-© for any of the Union Tervitories of 
(Goa, Daman and Diu, (Pecndicherry, 
Mizoram and Arunachal Pradesh).... 


(cy a body, whether elected or partly 
- nominated’ and partly elected, to func- 
_ tion as a Legislature for the Union 
territory, or - 


(b) a Council of Ministers, 


or both with such constitution, powers 
and functions, in such case, as may be 
specified in the law. 


(2) Any such law as is referred to in 
clause (1) shall not be an amendment 
of this Constitution for the. purposes 
of Article 368 notwithstanding that it 
contains any provision whicn amends 
or has the effect of amending this 
Constitution :” 


It is by virtue of this provision, the Par- 
liament passed the Government of Union 
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Territories Act, 1963 (Central Act XX 
of 1963}. Again Article 240 reads: 


“(1) The President may make regu- 
lations for the peace, progress and good 
Government of the Union Territory 
of— 


(a) the 

Islands; 
` (b) Lakshadweep ; 

(c) Dadra and Nagar Haveli: 

(d) Goa, Daman and Diu; 

(e) Pondicherry; 

(f) Mizoram; 

(g) Arunachal Pradesh: 


Andaman and Nicobar 


(Provided that when any body is crea- 
ted under Article 239-A to function as 
a Legislature for the (Union Territory 
of Goa, Daman and Diu, (Pondicherry, 
Mizoram or Arunachal Pradesh), the 
President shall not make any regula- 
tion for the peace, progress and good 
Government of that Union Territory 
with effect from the date appointed for 
the first meeting of the Legislature: ) 


(Provided further that whenever the 
body functioning as Legislature for 
the Union Territory of Goa, Daman and 

. Diu, (Pondicherry, Mizoram or Aruna- 
chal-Pradesh) is dissolved, or the func- 

_ tioning of that body as such Legisla- 

_ture remains suspended on account of 
any action taken under ‘any such law 
as is referred to in clause (1) of Arti- 
cle 239-A, the President may, during 
the period of stich dissolution or sus- 
pension, make regulations for the peace, 
progress and good Government of that 
Union Territory). 


(2) Any regulation so made may re- 
peal or amend any Act made by Parlia- 
ment or (any other law} which is for 
the time being applicable to the Union 
Territory and, when promulgated by 
the President, shall have the same force: 
and effect as an ‘Act of Parliament 
which applies to that territory.” 


This Article may be referred to for the 
sake of completion, 


~ 
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14. On 16th August, 1962 the de jure. 


transfer,of the Union Territory of Pondi- 
cherry took place. By Central Act 
XLIX of 1962, Pondicherry ( Adminis- 
tration) Act, 1962 making provision for 
the administration of Pondicherry was 
passed. By virtue of the 14th amend- 
ment passed on 28th December, 1962, 
Pondicherry was included as a Union 
Territory. On ist July, 1963 Act XX 
of 1963 was brought into force in Pondi- 
cherry. 


15. By Pondicherry (Laws) Regu- 
lation which was promulgated in exer- 
cise of the powers conferred by Article 
240 of the Constitution by the President, 
the Land Acquisition Act was one of the 
Acts occurring under the first schedule. 
Section 2 of the Act, when it speaks of 
an Act refers to an Act specified in the 
First Schedule. It is by virtue of this 
Pondicherry (Laws) Regulation, 1963, 
the Land Acquisition Act was extended 
to Pondicherry. 


16. Section 6 of the said Act in sub- 
section (1) (b) states that any refer- 
ence to the State Government shall be 
construed as a reference to the Central 
Government and also as including a re- 
ference to the Chief Commissioner. 


17. Turning to the Land Acquisition 
Act, section 3 (ee) states the expression 
“appropriate Government” means, in re- 
lation to acquisition of land for the pur- 
poses of the Union, the Central Govern- 
ment, and, in relation to acquisition of 
land for any other purposes, the State 
Government. The State Government 
cannot include Union Territories. 


18. InT. M. Kanniyan v. Income-tax 
Officer, Pondicherry, it was laid down 
in paragraph 4 as follows: 


“In Ram Kishore Sen v. Union of 
India*, ıt was’ pointed out that having 
regard to Article 367, the definition of 
“State” in section 3 (58) of the Gene- 
ral Clauses Act, 1897 applies for the 
interpretation of the Constitution un- 
less there is anything repugnant in the 


1. (1968) 1 I.T.J. 466 
A.LR. 1968 S.C. 637. 

2. (1966) 1 S.C.R. 430 at p. 438 
1966 S.C. 644 at 649. 
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subject or context. Under that defmi* 
tion, the expression “State” as respects 
any ‘period after the commencement of 
the Constitution (Seventh ` Amend- 
meni) Act, 1956. ‘shall mean a State 
specified in the First Schedule to the 
Constitution and shall include a Unton 
Territory’. But this inclusive defini- 
tion is repugnant to the subject. and 
context of Article 246. There, the ex- 
pression ‘State’ means the States speci- 
fied in the First Schedule.” 


Having regard to the definition of 
‘appropriate Government’ occurring 
under section 3 (ee) of the Act and in the 
light of the above judgment, it only re- 

fers to the Central Government. The 
Lieutenant-Governor exercises the power 
of the President as his delegate. There- 
fore, the question that arises for consi- 
deration is, when the President exercises 
such a power given to his delegate, ves., 
the Lieutenant-Governor, is it necessary 
that the lLieutenant-Governor, alone’ 
should act or can that business be trans- 
acted through the Ministers who form the 
Cabinet, under section 44 of the Central 
Act XX of 1963> which business can be 
allocated by the President under section 
46? There is absolutely no difficulty in: 
holding if the acquisition of land is a 
business of the State Government, -the 
satisfaction of the Government of the 
Union Territory of Pondicherry, would be 
sufficient. On the contrary, if it 1s the 
business of the Central Government, then 
only this question arises. It is true whem 
there is a delegation, the Lieutenant-- 
Governor occupies the place of the Presi- 
dent. It is also true concerning those’ 
powers for what is not delegated, the 
Union: Government can pass orders. 

Under Article 239 of the Constitution: 
every Union Territory shall be adminis- 
tered by the President. The President in. 
this context means the Union Government. 

In Shamsher Singh v. State of Punjab, 

it was laid down i in paragraph 25 as fol- 
lows: 


The executive power of the Union is 
vested in the President under Article 
53 (1). The executive power of the 


1, (1975) 1 $.C.R. 814: A.LR. 1974 S.C 
192. 
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° State is vested in the Governor under 
Article .154 (1). The expression 
‘Union’ and ‘State’ occur in Articles 53 
(1) and 154 (1) respectively to bring 
about the federal principles embodied 
in the Constitution. Any action 
taken in the exercise of the executive 
power of the Union vested in the 
President under Article 53 (1) is 

-taken by the Government of India in 

- thé name of the President as will appear 
in Article 77 (1). Similarly, any 

action taken in the exercise of the 

executive power of the State vested in 

. the Governor under Article 154 (1) is 

_ takèn by the Government of the State 
in ‘the name of the Governor as will 
appear in Article 166 (1).” 


Having regard to that, the President 
means, the Union Government. 


19. ‘ Again in Union of India v. Sri- 
pati Ranjan Biswas’, it was held in para- 
graph 9 as follows: 


“In the history of the entire back- 
ground of the constitutional develop- 
ment of our country, when the Con- 
stitution conclusively contemplates a 
constitutional President it is not per- 
missible nor is it even intended to in- 
‘vest upon the President a different role 

“of a ruling monarch. Any reference 
to the President under any rule made 
under the Constitution must needs be 
to the President as the constitutional 
head, as envisaged in the Constitution 
-acting with the aid and advice of the 
Council of Ministers.” 


This ruling also leads only to the same 
conclusion. The extent of the executive 
power of the Union under Article 73 
of the Constitution covers all matters with 
respect to which the Parliament has got 
power to make laws. Under Article 
246 the Parliament has exclusive power 
to make laws with respect to any of 
the matters enumerated in List I. I am 
unable to accept the argument of Mr. 
V. K. Thiruvenkatachari that this is a 
čase in which because the Legislature of 
a State has the power to make laws con- 
cerning those items enumerated in List 


1. (1976) 1 S.C.R. 26€ 
522, 
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HI of Schedule VIJ and further because 
item 42 of List ITI states acquisition and 
requisitioning of property and thereby 
embraces the Land Acquisition Act, with 
respect to this matter it is the Council of 
Ministers which can deal with this matter 
and their satisfaction under section 4 (1) 
and under section 6 would be sufficient. 
If really what is contemplated is‘an ac- 
quisition ‘for the purpose of the Union, it 
is the Central Government alone that can 
act. The Union territories being direct- 
ly administered by the President through 
the delegate of Lieutenant-Governor, it 
is his satisfaction that is material. As 
rightly contended by Mr. K. K. Venu- 
gopal, neither section 44 nor section 46 
of the Central Act XX of 1963 would be 
of any assistance to the respondent. 
Nor again can section 50 be of any 
help, since that’ section speaks of the 
relation of the Administrator and his 
Ministers to the President. 


20. The Rules of Busmess of the Gov- 
ernment of Pondicherry 1963 which 
were sought to be pressed into service by 
the respondent cannot enable the State 
Government to deal with a matter of this 
kind since they relate only to the busi- 
ness of the State Government. 


21. The S.R.O. No. 3165, dated 5th 

November, 1963 reads as follows: 
“In pursuance of clause (1) of Article 
239 of the Constitution the President 

- hereby directs that, subject to his con- 
trol and until further orders the Admi- 
nistrator of the Union territory of 
Pondicherry shall exercise the powers 
and discharge the functions of the 
Central Government under— 


- (i) Land Acquisition Act, 1894 (I of 
1894) except those under the provisos 
to sub-section (7) of section 55 and 
(7) The Land Acquisition (Com- 
panies) Rules, 1965 within the Union 
Territory.” 


This undoubtediy would mean that the 
Administrator is acting on behalf of the 
President. This is not a matter in which 
the Administrator is either aided or ad- 
vised by the local Cabinet. Even as- 
suming the business rules apply, there 
are no standing orders in rule 46. That 
rule states as follows: 
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“The Administrator may, by standing 
- orders in writing, regulate the transac- 

tion and disposal of the business relat- 

ing to his executive functions referred 
_ in sub-rule (2) of rule 4: 


Provided that the standing orders shall 
be consistent with the provisions of 
this Chapter, Chapter V and the 
instructions issued by the Central 
Government from time to time: 


Provided further that in the exercise 
of his functions with respect to the 
property of the Union situated within 
the Union Territory, the Administrator 
shall act in consultation with no 
Council”. 


A reference to sub-rule (2) of rule 4 
makes it clear that excepting the busi- 
ness of the. Government in relation to 
matters in respect of which sec- 
tion 44 of the Central Act XX of 1963, 
would apply the remaining business has 
to be transacted in accordance with 
Chapter IV. There .are no standing 
orders under rule 46 concerning land 
acquisition. Therefore, the rules of 
business again do not enable the State 
Government to deal with this matter. 


2. Turning to section 3 (8) (b) (iit) 
of the General Clauses Act, that states 
in defining the Central Government as 
the Administrator thereof acting within 
the scope of the authority given .to him 

der Article 239 of the Constitution. 
That again only refers to the Adminis- 
trator. The President of India, while 
dministering the Union Territory of 
Pondicherry by virtue of Article 239 
does not act as the head of the Central 
Government. It is in this context 

S.R.O. No. 3165 dated 5th November, 
1963 becomes very important to which 
I have earlier referred to. 


23. Lastly, it is necessary for me to 
note the decision reported in Ghousia 
Begum v. Union Territory, Pondt- 
cherry,! which helps the petitioner a good 
deal. Though that case related to an 
acquisition for the Posts and Telegraphs 
Department for the construction of an 
auto-exchange which is a purpose of the 


1. A.J.R. 1975 Mad. 345. 
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Union of India, in dealing with the 
scope and extent of the powers of the 
Government of Pondicherry, it was~held 
at page 356 :— 


“The President, acting under Arti- 
cle 239 of the Constitution, cannot 
therefore delegate the powers- and 
functions of the Central Government 
under the Land Acquisition Act for 
the acquisition of the land‘in question 
for the purpose of an Auto-Telephone 
Exchange for the Posts and Tele- 
graphs Department at Pondicherry to 
the District Governor of Pondicherry, 
an Administrator appointed under that 
Article. It would follow that the 
notification under section 4 (1) of the 
Land Acquisition Act made for the pur- 
pose by the Lieutenant-Governor of 
Pondicherry and the further proceed- 
ings taken by the Government of that 
Union Territory in pursuance of that 
notification are not valid”. 


On a consideration of all the above, I 
hold that the authority to be satisfied is 
the Lieutenant-Governor of Pondicherry 
for the purpose of section 4 (1) and 
section 6 of the Land Acquisition Act. 
It has not been shown in this case there 
was any such satisfaction. On the con- 
trary, it is admitted by the respondent 
that it is the concerned Minister who was 
satisfied. Therefore, the proceedings 
must be held to be illegal. 


24. Accordingly W.P. Nos. 6480 and 
6481 of 1975 and 43 of 1976 will stand 
allowed with costs. Counsel’s fee, 
Rs. 250 one set. 


Writ Petition No. 688 of 1975 ee 


25. Applying the ratio of my Judgment 
in W.P. No. 6480 of 1975, this writ 
petition also will stand allowed. How- 
ever, there will be no order as to costs. 


S.J. 





Petitions allowed. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 

Present :—P. Govindan Nair, CI. and 
A. Varadarajan, J. TE 


Raghveera Sons represented by 
Partner C. H. Hanumantha Reddy 


and others Appellants* 
v. 

Mrs: Padmavathi Respondent, 
Cwil Procedure Code (V of 1908), 


Order 37, rule 3—High Court Original 
Side Rules, Order 7, rule 6 (1)—Siit 
on promissory note — Promassory note 
executed by second defendant for and on 
behalf of 1st defendant firm in which he 
was a partner—Application for leave to 
defend by the firm and the other partners 
—Plea by defendants that the second 
defendant had no authority to borrow 
which could bind the firm—Lecve refus- 
ed by Master and the single Judge — 
Appeal by the firm and the other pari- 
ners—Leave granted holding that there 
were triable issues. — 


The second defendant, a partner of the 
first defendant firm, had borrowed 
money on a promissory note from the 
plaintiff, for and on behalf of the first 
defendant firm of which defendants 3 to 
6 were-also said to be partners. The 
plaintiff filed an under chapter suit in 
the High Court. The first defendant 
and defendants 3 to 6 filed an applica- 
tion for leave to defend contending that 
the second defendant .bad no authority 
to borrow and bind the firm. How- 
ever, the learned Master refused’ to 
grant leave. The first defendant and 
defendants 3 to 6 filed an application be- 
fore the learned single Judge for grant of 
leave. This-was refused on the ground 
that the applicants had not produced the 
partnership-deed to support their conten- 
tion. Against this order of the learned 
single Judge, the 1st defendant-iirm and 
defendants 3 to 6 filed this appeal. 


Held, whether, the nature of the busi- 
ness carried on by the firm was such that 
any of the partners had or shoud have 
the ` authority to bind the firm by his 


*O.8.A.No.50 of 1977. 
i 5th September, 1977. 
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individual act was a question of fact 

which had to be decided on the materials. 

to be made available to the Court. 
[Para. 9. } 


The guestion whether the money borrow- 
ed by the second defendant under the 
promissory note was utilised for the pur- 
pose of the firm had to be decided on 
the evidence to be made available to the 
Court during the trial. It was not opem 
to the respondent (plaintiff) to request 
the Court to look into any evidence at 
the stage of considering the questiom 
whether the appellants were entitled to 
grant of leave to defend the suit before 
éven there could be any trial of the suit. 
The learned single Judge erred in draw- 
ing an inference against the appellants. 
as regards their plea that the reading of ’ 
the deed of partnership would clearly 
show that the second defendant was not 
at all authorised to borrow any amount 
on behalf of the firm, from the mere 
fact that the appellants had neither pro- 
duced the partnership deed nor made 
any application, even by the date of his: 
order, to receive as additional document 
the partnership-deed. It was found on 
the pleadings and the affidavit of the third 
defendant filed in support of the apph- 
cation, that triable issues arose and that 
the appellants were entitled to the leave. 

[Para, 13.] 


Cases referred to:— 


Mls. Mechelec Engineers ond Mau- 
facturers v. M|s. Basic Equipment Cor- 
poration, (1976) 4 8.C.C. 687: 90 
L.W. 82 (S.N.): A.I.R. 1976 5. C. 
577; Smt. Kiranmoyee Dassi v. Dr. J. 
Chatterjee, (1945) 49 Cal. W.N. 246; 
Saremal Puramchand v. Kapterchand 
Puramchand, 1.L.R. (1924) 48 Bom. 
176; Reversion Fund and Insurance Com- 
pany Ltd. v. Maison Cosway Ltd., 
(1912) 1 K.B. 364; S. R. M. A. R. 
Ramanathan Chettiar v:' Annamalai 
Chettiar, 61 M.L.J. 704: 34 L.W. 654: 
A. I. R. 1931 Mad. 825; Santosh 
Kumar v. Bhat Mool Singh, (1958} 
S C.R. 1211: 1958 S.C.J. 434: (1958) 
1 M. L. J. (S. C.) 159: (1958) 1 
An.W.R. (S.C.) 159: A.I.R. 1958 
S, C. 321; Kesavan v. South Indian 
Bank Ltd, I-L.R. (1950) Mad. 251: 


1) 


62 L.W. 465: (1949) 2 M.L.J. 70: 
A. I. R. 1950 Mad. 226; Sundaram 
Chettiar v. Valliammal, (1935) I.L.R. 
58 Mad. 116: 68 M.L.J. 16; Milkhiram 
(India) (P.), Ltd. v. Chamanlal Bros., 


(1966) 68 Bom. L. R. 36:-(1966) 2. 


S.C.J. 606: A.I.R. 1965 S.C. 1698. 


Appeal under clause 15 of the Letters 
Patent and Order 36, rule 1 of the 
Original Side Rules against the Judg- 
ment of the V. Ramaswami, J., dated 
28th April, 1977 and made in the 
exercise of the Ordinary Original Civil 
Jurisdiction of this Court in Application 
No. 1176 of 1977 in C.S. No. 152 of 
1976. 


T. Subramaniam and K. C. Rama- 
murthy, for Appellants. . 


V. R. Biksheswaran and K. Raguna- 
than, for Respondent. 


The Judgment of the Court was delivered 
by : 


Varadarajan, J.—This appeal is against 
the order of V. Ramaswami, J., dismiss- 
ing Application No. 1176 of 1977 which 
had been filed for setting aside the 
Master’s Order dated 7th February, 
1977 made in Application No. 3826 of 
1976 in C.S. No. 152 of 1976. 


2. C.S. No. 152 of 1976 had been 
filed for recovery of a sum of Rs. 50,000 
with subsequent interest at 12 per cent. 
per annum, from the date of the plaint 
on the basis of the promissory note dated 
27th July, 1973, alleged to have been 
executed by S. R. Swami, the second 
, defendant, a partner of the first defen- 
dant-firm, for and on behalf of the first 
defendant-firm of which defendants 3 to 
6 also are said to be partners. It was 
alleged in the plaint that defendants 1 
and 3 to 6 (the appellants) are not only 
well aware of the lending of the amount 
by the respondent (plaintiff) but were 
also promising to pay the amount due 
under the promissory note before they 
changed their attitude later and chose to 
make all sorts of false and frivolous 
allegations. The suit was filed as an 
under chapter suit under the provisions 


RAGHVEERA SONS J, PADAMAVATAL (Vorsdarajan, J .) 


H 


of Order 7, rule 1 of the Original Side 


Rules of this Court. 


Court, for leave to defend the suit. 
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3. The appellants filed Applicatidn 
No. 2825 of 1976 before the Master 
under Order 37, rule 3 (2), Civil Proce- 
dure Code and under Order 7, rule 6 
(1) of the Original Side Rules, of La 

e 
allegation made in the third defendant’s 
affidavit filed in support of the applica- 
tion for grant of leave was that though the 
second defendant ‘was in charge of the 
effective running of the affairs of the 
firm, ‘and looking’ after the affairs of the 
firm, he was never empowered either _ 
explicitly or impliedly to borrow any 
amount singly and bind the firm for the 
unauthorised borrowing’. The further 
allegations made in that affidavit are:— 


“A reading of the Deed of Partner- — 
ship clearly shows that he was not-at 
all authorised to borrow any amounts 
on behalf of the firm. Suffice it to 
say, the firm or the defendants 3 to 
6 are not liable for the alleged borrow- 
ing by the second defendant.from the 
plaintiff. If at all the second defen- 
dant had borrowed any amount from 
the plaintiff it could only be in his 
individual capacity and hence cannot 
bind the firm or the defendants 3 to 
6. I further submit that I have rea- 
sons to believe that the consideration 
for the alleged borrowing was not 
utilised ‘for the benefit of the firm and 
I have reasons to believe that the consi- 
deration, if at all any, received by the 
second defendant from the plaintiff, 
was appropriated by the second defen- 
dant”. = 


4. The respondent opposed the appli- 
cation for grant of leave to defend, con- 
tending inter aha that she was not aware 
of the recitals in the partnership deed and 
was not, in any event, concerned with 
the same ‘as the amount borrowed under 
the suit promissory note was utilised by 
the first defendant-firm for its own bene- 
fit and in any event the same was rati- 
fied by the first defendant-firm by issu- 
ing account payee cheques towards pay- 
ment of interest”. 


5: The Master took note of the allega- 
tion made in the reply notice dated 17th 
May, 1976 sent by the appellants that 
the second defendant had misused his 
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pesition both as a partner and as a 
power-of-attorney agent and executed a 
number of promissory notes in favour 
of third parties, purporting to do so for 
and on behalf of the first defendant- 
firm. He observed that there was no 
whisper in that reply notice.that the 
second defendant was not authorised 
explicitly or impliedly to borrow any 
amount for and on behalf of the firm 
and that the contention that the second 
defendant had no implied authority to 
borrow any amount for and on behalf of 
the firm had been trotted out anly in the 
application for grant of leave, and he 
dismissed the application holding that no 
triable issue arises. 


6. The appellants took the matter 
before V. Ramaswami, J., on appeal in 
Application’, No. 1176 of 1977. The 
learned Judge dismissed the application 
observing :— 


“The contention of the applicants was 
that the second defendant was not em- 
powered expressly or impliedly to bor- 
row any money on behalf of the firm. 
The applicants did not produce any 
partnership deed before the Master 
showing any restriction on the autho- 
rity of the second defendant in bor- 
"rowing ‘money. As a partner the 
second defendant is entitled to borrow 
money on behalf of the firm and that 
is authorised under the provisions of 
the Partnership Act. The only pro- 
vision which the learned counsel for 
the applicants would rely or in sup- 
port of his contention that the second 
defendant had no authority to borrow 
under the Partnership Act is sec- 
tion 19 (2) (e) of the-Act. Under 
that provision it is stated that, in the 
absence of any usage or custom of 
trade to the contrary, the implied 
authority of a partner does not em- 
power him to admit any liability in a 
suit Or proceeding against the firm. 
I am wholly at a loss to find what this 
clause has to do with the defence 
taken by the applicants. The plain- 
tiff is not suing the firm on the basis 
of any admission of liability by the 
second defendant. The suit is filed 
on the basis of the promissory note 
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executed by the second defendant on 
behalf of the firm. The .second 
defendant, as already stated, is entitl- 
ed to execute a promissory note unless 
there is a prohibition with regard to 

_his power in the deed of partnership. 
As already. stated, the applicant did 
not produce the document. Nor any 
application-is filed even on this day to 
receive additional documents any part- 
nership deed, rf there is one”. 


7. Order 7, of the Original Side Rules 
of this Court relates to special proce- 
dure in respect of certain suits. “In any 
case in which the plaint and summons. 
are in the form prescribed in that Order, 
the defendant shall not defend the suit 
unless he obtains leave to defend ‘ the 
suit from the Master as provided ` in 
rule 5 of the Order. Under rule 6 
(1) an application for leave to defend 
the suit has to be made to the Master, 
supported by such evidence by way of 
affidavit as the defendant desires to place 
before the Court. Order 37, Civil 
Procedure Code provided summary 
procedure for the disposal of certain 
class of cases. Rule 3 of that Order 
lays down that in a suit to which that 
Order applies, the plaintiff should. 
together with the summons under rule 2, 
serve on the defendant a copy of the 
plaint and annexures thereto and the 
defendant may, at any time within 
ten days of such service, enter 
an appearance either in person or by 
pleader.. Sub-rule (5) of rule 3 ` lays 
down that the defendant may, at any 
time within ten days from the service of 
such summons for judgment, by affida- 
vit or otherwise disclosing such facts as 
may be deemed sufficient to entitle him’ 
to defend, apply on such summons for 
leave to defend such suit, and leave to 
defend may be granted to him uncondi- 
tionally or upon such terms as may 
appear to the Court or the Judge to be 
just. The proviso to that sub-rule 
lays down that leave to defend shall not 
be refused unless the Court is satisfied’ 
that the facts disclosed by the defendant 
do not indicate that he has a substantial 
defence to raise or that the defence 
intended to bé put up by the defendant 
is frivolous or vexatious. 
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8. If the defendant does not appear on 
proof of service of summons on him, or 
the leave to defend is not granted, a 
decree for the amount with costs has to 
be passed in favour of the plaintiff 
under rule 3 of Order 7 of the Original 
Side Rules. 


9. In law, every one of the partners in 
a mercantile firm of ordinary trading 
partnership is liable upon a bill drawn by 
a partner in the recognised trading name 
of the firm for a transaction incidental 
to the business of the firm, although his 
name does not appear on the face of the 
instrument and although he be a sleep- 
ing or a secret partner. In order to 
take a case out of this principle of a 
general law, it must be shown that the 
holder of the bill knew, at the time he 
received it, that the transaction was the 
private affair of a single person. In the 
case of partnerships which are not of a 
mercantile character, namely, non-trad- 
ing firms, there is no implied authority 
of a partner to bind the firm by his 
individual act. The partnership in this 
case had been constituted for the pur- 
pose of carrying on business as engineer- 
ing contractors and is different from a 
commercial or a trading firm. There- 
fore, we are of the opinion that the 
observation of V. Ramaswami, J., in the 
order under appeal that as a partner the 
second defendant was entitled to borrow 
money on behalf of the firm and that he 
is authorised under the provisions of the 
Partnership Act so to do and that he is 
entitled to execute a promissory note 
unless there is a prohibition in regard 
_to his power in the deed of partnership, 
"is too wide. No doubt, section 19 (1) of 
the Partnership Act lays down that sub- 
ject to the provisions of section 22 of 
that Act, the act of a partner which is 
done to carry on, in the usual way, 
business of the kind carried on by the 
firm, binds the firm. This authority 
of a partner to bind the firm conferred 
by that section is called his implied 
authority. We find the following 
passages in ‘Lindley on Partnership’ 
13th Edition, pages 168 to 170:— | 


“Every member of an ordinary trad- 
ing partnership had implied power to 
bind the firm by drawing, accepting 
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or endorsing bills of exchange, or by 
making and endorsing promissory notes 
in its name and for the purpose of, ‘the. 
firm in the ordinary course of busi- 
ness, but not otherwise...... With: 
respect to partnerships which are not 
trading partnerships, thé question 
whether one partner has any implied 

authority to bind his co-partners by 
putting the name of the firm to a 

negotiable instrument,, depends upon 

the nature of the business of the 
partnership. In the absence of evi- 

dence showing usage, the power had 
been denied to one of several mining 
adventurers, quarry workers, farmers,. 

solicitors, and auctioneers ...... If, 

however, a member of a non-mercan- 
tile firm concurs in drawing or autho-. 
rises his partner to draw, a bill in the 
name of the firm, he impliedly atitho- 
rises its endorsement in the same name 
for the purpose for which it was 
drawn”. TR 


j 


As already stated, the partnership im 
the present case had been constituted ‘TOY: 
carrying on business as engineering ’¢on- 
tractors. Whether the nature of the busi- 
ness carried on by the firm is such that} 
any of the partners has or should have 
the authority to bind the firm by ‘~his 
individual act is a question of ‘fact which 
has to be decided on the materials to be} 
made available to the Court. “siji 


10. The learned counsel for the res- 
pondent invited our attention to the 
decision of the Supreme Court in M]s. 

Mechelec Engineers and Manufacturers 
y. Mis. Basic Equipment Corporation’, 
where the principles applicable to cases 
covered, by Order 7, Civil Procedure 


Code as stated by Das, J., in Smt. 
Kiranmoyee Dassi v. Dr. J. Chatter- 
jee", have been extracted. They are:— 


“(a) If the defendant satisfies ‘the 
Court that he has a good defence to 
the claim on its merits the plaintiff is 
not entitled to leave to- sign judgment 





1. (1976) 4 S.C.C. 687 > 90 L.W. 82 (S.N): 
A.L&. 1977 S.C. 577. 
2. (1945) 49 Cal.W.N. 246, 253. 
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* and the defendant is entitled to un- 
conditional leave to defend. = 


(b) If the defendant raises a triable 
issue indicating that he has a fair or 
bona fide or reasonable defence although 
not a positively good defence, the 
plaintiff is not entitled to sign judg- 
ment and the defendant ts eatled to un- 
- conditional leave to defend. 


‘{c) If the defendant discloses such 
facts as may be deemed sufficient to 
entitle him to defend, that ig to say, 
„although the affidavit does not positive- 
- ly and immediately make if clear that 
he had a defence, yet shows such a 
state of facts as leads to the inference 
_ that at the trial. of the action he may 
-be able to establish a defence to the 
-plaintiffs claim, the plaintiff 1s not en- 
titled to judgment and the defendant is 
entitled to leave to defend Sut in such 
a case the Court may in its discretion 
impose conditions as to the time or 
mode of trial but not as to payment 
into ‘Court or furnishing security. 


(d) If the defendant has no defence 
or the defence set up is illusory or 
sham or practically moorshine then 
ordinarily the plaintiff is entitled to 
_teave to sign judgment and the defen- 
.---dant is.not entitled to leave to defend. 


(e) If the defendant has no defence 
zor the defence is illusory cr sham or 


— practically moonshine then although: 


_ ordinarily the plaintiff is entitled to 
`T Teave to sign judgment, the Court may 
protect the plaintiff by only allowing 
-.the defence to proceed if the amount 
claimed is paid into Court or otherwise 
- Secured and give leave to the defendant 
-on such condition, and thereby show 
_ mercy to the defendant by enabling 
+ him to try to prove a defence.” 


11. The learned counsel for the res- 
pondent relied upon the decision in Sare- 


' mal Puramchand v. Kapurchand Puram- 


: chand? in which the defendants 1l and 2 
had entered into a partnership for carry- 
ing on the business of buying and sell- 
ing copper and brass utensils in March, 
1930. On 23rd May, 1930, d2fendant 1 
‘borrowed Rs. 6,000 from the plaintiff on 





1. (1924) I.L.R. 48 Bom. 176. 
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promissory note passed by him in the 


name of the firm for purposes of the 


business. The partnership came to an 
end on the 28th of that month and in 
April, 1923, the plaintiff sued both the 
defendants on the promissory notes. It 
has been held that the partnership in 
question having been one of a commer- 
cial nature, defendant 1 had an implied 
authority to borrow money for the firm, 
and that, therefore, defendant-2 was also 
liable for the loan. The firm in that 
case was a trading firm. The- other 
decision relied upon by the learned coun- 
sel for the respondents is of the Court of 
Appeal in Reversion Fund and Insur- 
ance Company, Lid. v. Maison Cosway 
Ltd.* In that case the Managmg Direc- 
tor of the defendant company had been 
prohibited by the terms of his appoint- 
ment from borrowing money on behalf 
of the company; unless specially authoris- 
ed to do so by the company. However, 
he borrowed money on behalf of the com- 
pany from the plaintiff company without 
authority from the defendant company. 
But the money was applied by him in dis- 
charging existing legal debts of the de- 
fendant-company. The plaintiff com- 
pany knew through its officers, when the’ 
advance was made, that the Managing 
Director of the company had no authority 
to borrow on-its behalf. However, it 
has been “held by Buckley, L.J. and 
Kennedy, L.J., Vaugham Williams, L. 
J., dissenting that the plaintiff-company 
was entitled to recover from the defen- 
dant-company the amount borrowed, not- 
withstanding its knowledge as before 
mentioned. The appellants have alleged 
in the third defendant’s affidavit filed in° 
support of the application for grant of 
leave that the consideration for the 
alleged’ borrowing by the second defen- 
dant was not utilised for the benefit of 
the firm. No doubt the respondent had . 
contended in the counter affidavit of the 
son that the amount’ borrowed under 
under the suit promissory note was 
utilised by the first defendant firm for 
its own benefits, and in any event, it was 
ratified by the first defendant-firm by 
issuing account payee cheques towards 


ee 


1. (1912) 1 K.B. 364. 
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[payment of. interest. Therefore, the 


iquestion. whether the money. borrowed ~ 
|by. the second, defendant under the pro- - 


\missory note was utilised’ for the’ purpose 
of. the firm had to be decided on the evi- 
dence to be made available to the Court 
during the trial. In these circumstan- 
ices, we are of the opinion that the afore- 
said two decisions relied upon by the 
jlearned counsel for the respondents do 
not help the respondent. 


12. The other decision relied upon by. 
the learned counsel for the respondent is 
of Curgenven, J. in S. R. M. A. R. 
Ramanathan ~Cheitiar v. - Annamalai 
Chettiart, where the aad Judge has 
observed : 


‘The only reasonable way of reading 
` Order 7, rule 14 with Order. 11, rule 
15, is to hold that the expression “re- 
ferred to’ is equivalent to ‘entered in 
the list’. It seems to me that for this 
purpose the list must be deemed to be 


part of the plaint, as for instance would - 


be a schedule of property.” 


While conceding that this contention is 
not that any evidence must be-taken into 
consideration for deciding the question 
whether the appellants are- entitled to 
grant of leave, the learned counsel -for 
the respondents sought to rely upon the 
notice and reply notice exchanged be- 
tween the parties to substantiate his con- 
tention that money borrowed had-been 
utilised for the business of the firm. We 
are of the opinion that it is not open to 
the respondent to request the Court at 
this stage to look into any evidence at 
the stage of considering the question 
whether the appellants are entitled to 
grant of leave to defend the suit. The 
Supreme Court has observed in Santosh 
Kumar v. Bhai Mool Singh? thus— 


“It is always undesirable, and indeed 
impossible to lay down hard and fast 


rules in matters that affect discretion.. 


But it is necessary to understand 
the reason for a special procedure of 





1. 34 L.W. 654: 61 M.LJ. 704: ALR. 
193] Mad. 825. 

2. 1958 S.C.J. 434: (1958) IM.LJ. (S.C.) 
159 : (1958) 1 An.W.R. (S.C.) 159 : (1958) 
S.C.R. 1211 : ALR. 1958 S.C. 321, 
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this kind in order that the discretion 
may be properly exercised. The ob- 
ject is explained in Kesavan v. South 
Indian Bank- Ltd .+, and is-examined in 
greater detail in S undaram Chettiar V. 
Valliammal?, to which we have just 
referred. Taken by and large, the ob- 
ject is to see that the defendant does 
not unnecessarily prolong the litigation 
and prevent the plaintiff from obtain- 
ing an early decree by raising untena- 
ble and frivolous defences in a class of 
cases where speedy decisions are desir- 
able in the interests of trade and com- 
merce. In general, therefore the test 
is to see whether the defence raises a 
real issue and not a sham one, in the 
sense that, if the facts alleged by the 
defendant are established, there would 
_be a good, or even a plausible defence 
on those facts. ae 


Now, what is the position here? The 
defendants admitted execution of the 
cheque but pleaded ‘that it was only, 
given as collateral security for the price 
of goods, which the plaintiff supplied 
to the defendants. They said that those 
goods were paid-for by cash payments 
made from time to time-and by other 
cheques and that therefare the cheque 
in suit had served its end and should 
now be-returned. They set out the 
exact dates on which, according to them, 
the payments had been made-and gave 
the numbers of the cheques. . This at 
once raised an issue of fact, the truth 
and good faith of which could only be 
tested by going into the evidence and, 
as we have pointed out, the learned 
trial Judge held that this defence did 
raise a triable issue. But he held that 
it was not enough for the defendants 
to back up their assertions with an affi- 
davit; they should also have produced 
writmgs and documents which they 
said -were in their possession and 
which they asserted would prove that 
the cheques and payments referred ‘to 
in their defence were given in, payment 
of the cheqùe in suit; and he said ‘In 


> _— m ——— 


1. LL.R. (1950) Mad. 251 : 62 L.W. 465: 
(1949) 2 M.L.J.70 : A.I.R. 1950 Mad. 226. 
2. (1935) I.L.R. 58 Mad. 116 : 65 M.L.J. 
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* the absence of those documents, the 


defence of the defendants seems to be 


vague consisting’ of indefinite asser- - 


”_ This is surprising con- 
The facts ‘given in the affi- 
. davit are clear and precise, the defence 
could barely have been clear. - We find 


_. it difficult to see how a defence that on. 


the face of it, is clear becomes vague 


- -simply because the evidence by -which 


it is-to be proved is not’ brought 
- on file at the'time the defence is put in. 


The “learned Judge has failed to see 
that the stage of proof can only come 
after the. defendant. has been allowed 
_ to enter an appearance and defend the 
suit, and that the nature of the defence 


'_- has to be determined at the time when 


the ‘affidavit is put in. At that stage 
- all that the Court has to determine is 
whether ‘if the facts arleged by the 
defendant are duly proved’ they will 
_affotd.a good, or, even a plausible, 
answer to the plaintiff’s clam. Once 


_. the Court is satisfied about that, leave 


cannot be withheld and no ‘question 
about.imposing conditions can arise; 
- and once leave is granted, the normal 
procedure of a sttit, so far as evidence 


- 


-` and proof go, obtains”. 


_ Even in the subsequent decision of the 


Supreme Court in Milkhirom ~ (India) 


- reference has been made to the earlier: 


Private Lid. v.°Chamanlal Bros :*, where 


: decision in Santhosh- Kumar v. Bhai 


-Mool Singh”, the 


: observed :— 


ee i 


“The trial Judge being alteady satished 


that the defence raised a triable’ issue E 


-was not justified in imposing a condi- 


y Court. from the pleadings before` it < 
- and the affidavits of parties and it is 


£ 


tion to the effect that the defendent 
must- deposit security because he had 
. not.adduced - any documentary evi- 


_dence in support of:the defence. - The ` 


stage for evidence had not been reach- 


edi Whether the defence raiseatriable . 


issue are not has been ascertained by the 





` 4.° (1966) 68 B.L.R.36 : (1966) 2 S.C.J. 606: 
A.LR. 1965 S.C. 1968. ` 
2.-1958 S.C.J. 434 


: 1958 S.GR. 1211: 
ALR. 1958 S.C, 321. | 


THE MADRAS LAW JOURNAL REPORTS 


. inference - 


Supreme Court has 


~ 


{1978 


not open to it to call for evidence at - 
' that stage”. : 
13. In these circumstances, we do not 
agree with the learned counsel for the 
respondent that the notices which passed 
between the parties and had been pro- 


_ duced by the respofdent along with the 


plaint, should be looked into to ascértain 


"whether the defence raised is bona fide. 


For the same reason we think, that 
V.. Ramaswami, J., erred in drawing 
against the appellants as 
regards their plea that reading of the deed 
of partnership will clearly show that the 
second defendant was not at all. autho- 
rised to borrow any amount on behalf 
of the firm from the mere fact that the 
appellants - have neither produced the 
partnership deed’ nor made any applica-{ 


tion, even by the date of his order, to 


receive as additional document any 


' partnership deed. ‘We find- on` the 


pleadings arid the affidavit of the third 
defendant filed in support of the applica- 
tion, that triable issues arise and that the 
appellants are entitled to the leave. 


-14. ` The appeal is accordingly allowed 


with costs and the leave-is granted. The 
-sum of Rs. 15,000 directed to be deposit- 


-ed into Court by the appellants by 7th 
_ September, .1977, wall continue to be ix 
. deposit and will abide the result of the 
- suit. ` i aE 


= 1 
a 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


n :— M.M. Ismail and V. Sethuraman, 
J. 


The State of Tamil Nadu represen- 


ted by the Deputy Commissioner 
(G.T.) Madras Division Kuralagam, 
Madras-1 Appellant* 
g. 2 


M/s. Saraswathy Kurwath Damoda- 
ran, legal heir ofKurwathDamodaran 
Propretrix. Cochin Fish Canning 
Company, Anangath Road, Cochin-16 

_ Responcent. 


Tamil Nadu General Sales Tax Act (lof 1959) 
seélion 2 (d)—Dealer in Sea Food Export 
Import licence gioen under export promotion 
scheme— Import of paper ond paper boards— 
Sole of the paper and paper boards. whether 


exigible to tax— Import directly connected with’ 


expart of Sea food—Intention of import was 
sale—~cle liable to tax, 


Tre predecess¢r-in-interest of the res- 
pondent herein was dealing in sea foods 
ir Kerala. Under the export promo- 
tion scheme, be obtained a licence for 
import of paper and paper boards in 
respect of the export of sea foods made 
by him. He utilised that licence by 
importing paper ard paper boards and 
sold the same to a party in Madras. 
The turnover was Rs. 49,358.57 and sales 
tex was assessed thereon.- The dealer 
preferred an appeal tothe Appellate 
Assistant Gommissioner which was dis- 
missed. On further appeal to the Tri- 
‘bunal, the Tribunal held trat the dealer, 
could not have had the irtenticn of deal- 
-I¥2 In Paper and paper boards, tkat the 
transactio’ ing uestion was not ə sale in 
th e course of business and that the trans- 
action was not liable to tax. This view 
of tte Tribunal was challenged by 
the State in this revisior. - 


Held, In this case, the import licence 
obtained by tke dealer was a direct result 
of export of sea food and the sale of paper 
and paper boards so imported was tus 





* T.C.No. 24 0f1972 (Revision No. 12 of 1972) 
19th September, 1976. 
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Wtimetely conr ected with his business in’ 
sea’ food. The Tribunal was certainly 
wrong in stating that tre-late dealer 
being a dealer in sea foods ‘could not 
have any inte tion to carry On business 
in paper and paper boards. As a 
matter of fact, the paper and paper 
boards imported by him could not have 
been used asa raw material i£ any Other 
business activity he was carrying on ard 
conseq uently even at the time when %e 
imported the paper and paper boards 
against the import licence he did s° 
with the intention of selling the paper 
and paper boards so imported. Having 
regard to the fact that the import of 
paper- ard paper boards was directly 
referable to and as a matter of fact was 
depender t upon, the export of sea foods 


-in which the late dealer was dealing 


the sale cf paper and paper boards was a 
transaction in cOpnectian with or Imei- 
dental or ancillary to te business 1r s¢4 
foods which the late dealer was carry: 
ing or. [ Para. 2.4 


Tre tax revision petition was allowed 
and the order `of the Tribural was set 
aside. E Para. 3.5 


Cases referred to: 


State of Tamil Nadu v. Burmak Shell Go. 
Lid., (1973) 31 §.T.G. 426: (1973) 3 S.G. 
C. 511: A.I.R. 1973 S.G. 1045 ; District 
Controller of States v, A.C. Taxation Officer, 
(1976) £7 S.T.G. 423; (1976) Tax.L.R. 
145%: (1976) 1 S.G.C. 660: A.I.R. 1976 
S.G. 489. l . l 


Petition under section 38 of the Aet T 
cf 1959 praying the High Gourt to revise 
the Order of the Court of the Sales Tax 
Appellate Tribunal (Main Bench} 
Madras’ dated 19tb April, 1971 and 
passed in T.A.No. 1224 of 1969.(Appeal} 
No. 385 of 1969 —Appellate Assistant 
Commissioner (Commercial Taxes) I, 
Madras Gity, Rc. 1409 of 1968 A-3 dated 
22nd July, 1968 M.G.S.T. 65-66—Assis- 
tant Gommercial Tax Officer, Harbour-I. 


K.S. Bakthavatsalam, Additional Govern- 
ment Pleader on bebalf of Petitiorer. 


K. Ramgopal, for Respondent. 
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Fte Judgment of the Gourt was delivered 
by a 


Ismail, 7.—The State of Tamil 
Wadu has preferred this Tax Revision 
Petition urder section 38 of the Tamil 
Nadu Act (I of 1959) against the 
order of the Sales Tax Appellate Tribunal 
dated 19th January, 1971. The pre- 
-decessor-in-interest -of the respondent 
herein wasdealing 'n sea foods in Kerala. 
Under the export promotion scheme be 
obtained an import licence for import 
of paper and paper boards in respect of 
the export of sea foods made by him. 
He utilised that licence by importing 
paper and paper boards and sold the 
same to Basanth Paper House, Madras. 
"The turnover with reference to this trans- 
action was Rs. 49,358.57 and sales tax 
was assessed at 24 per cent. - thereof. 
The dealer preferred an appeal to the 
‘Appellate Assistant Commissioner and 
tre Appellate Assista t Gommissioner 
dismissed the appeal. When tke res- 
pondents preferred a further appeal to 
the Sales Tax Appellate Tribunal, the 
‘Tribu al allowed the appeal. The Tri- 
bunal held that the late Kurwath Damco- 
daran being a dealer ip tea food cann%t 
have any intentionsto carry on busines 
in paper ard paper boards and te had 
to sell such goods as be obtained under 
‘import licence and that being a solitary 
trarsaction and as Kurwath Damodaran 
‘was not-a dealer ir paper and paper 
boards, the transaction ir question canrot 
‘be stated to be a sale in the course of 
busitess of Kurwath Damodaran, and 
-urder those circumstances the transac- 
tion not being a sale in the course of 


“business was 1,0t taxable under the Act. ` 


Itis the correctness of this decision of 
tte Tribunal that is chal'enged by the 
‘State. ` 


4. A perusalof thecrderof the Tribunal 
shews that on bebalf of the respondent 
only three points-were urged before the 
Tribunal. One was tbat thesale irq ues- 
tion is in the coufse of import and hence 
not liable to sales tax under the Tamil 
Nadu General Sales. Tax Act, ..1959. 
The second was that the sale in question 
„was an outside State. sale ard therefore 
-not liable to tax under the Tami! Nadu 
Act. The third was that the assessee 


- 
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was not a dealer in paper:‘and it is an 
isolated transaction ard so it cannat be 
cOy sidered as . sale in the course of Fis 
busi ess. The Tribunal Feld against 
the dealer on the first two groutds and 
Orly with regard to the third ground it 
accepted tke case cf the respondent. 
Consequently, the question that arises 
for cOnsideration in this tax revision 
Petition is whet er tke Conclusion of 
the Tribunal n the tbird- point 
urged on bebalf of the res cp- 
dent is correct or not, This in 
turn will depend upon tke defiriticn 
of tte term ‘dealer and ‘business’ uncer 
theT amil Nadu Act. Section 2 (d)defines 
the expression ‘business’ as follcws è 


2 (d) ‘business’ includes:,....++-+ 
(i) avy trade, commerce or ménu- 
facture or ary adventure or cOncefn 
in the nature cf trade, ccmmetce or 
-manufacture,whethe:or rotsuch trade, 
commerce, manufacture, adventure 
Or cr cern is carTied cn with a motive 
tO make gain of profitand whetber or 
not any prcfit accrues from such 
trace, coMmerce, manufacture, 
adventure or concern; and 


(ii) any transaction in connection 
with, or incidental or ancillary to, 
‘such trade, commerce, ma iifacture, 
adventure Or concérn.”’ 


The term ‘dealer’ is defined in section 


2 (g} as follows: 


‘‘‘dealer? means any person who 
carries On the business of buying, 
selling, supplying or distributing goods, 
directly or otherwise, whether for 
casb, or for deferred payment, or for 
commission, remuneration of other 
valuable consideration, and includes: — 


(i) a local authority, company or 
Hindu undivided family, wł ich carries 
* on such business; 


f 


(ii) a casual trader; 


, (iii) a commission agent, a broker or 
_a delrrederé agent, Or an auctione`r 
or any oter mercantile agent, by 
whatever name called, w .o carries on 
the business of buying, selling, supply- 


I) 


ing or distributing goods.on behalf. 
ef any principal;. 


(iv) every local branch of a frm or 
company situated outside the State. 


Explanation (1): A society (includ- 
ing a co-operative society) club or 
firm or an association which, whether 
or not in the course of business, buys,- 
sells, supplies or distributes goods from 
or to its members for cash, or for 
deferred payment, or for commission,- 
remuneration or other valuable con- 
sideration, shall be deemed to be a 
dealer for the purposes of this Act: 


Explanation (2): The Central Govern-- 
mert or. any State Government which 
whether or not inthe course of business, 
buy, sell, supply or distribute goods, 
directly or otherwise, for cash, or for 
deferred payment, or for commission, 
remuneration or other valuable con- . 
sideration, shall be deemed to be a 


3 


dealer for the purposes of this Act.” 


It may be seen that this definition of the . 
term ‘business’ introduced into the Act 
by an amendment of 1964 is very wide. 
The first part of the definition. of the. 
term ‘business ’ refers to any trade, com- 
merce or manufacture or any adventure 
Or COncern in the nature of trade, com- 
merce or manufacture. But tre second ~ 
part of this definition refers to any 
transaction in cOnnection with, or inci- 
dental or ancillary to, such trade, com- 
merce, manufacture, adventure or con- 
cern, the word ‘such’ referring back to` 
the trade, commerce Or manufacture or 
any adventure Or cOncern mentioned 
ix the first part. In this case, the impart 
licence obtained by the dealer was a 
direct result of export of sea food and 
the sale of papèr and paper boards so 
imported was thus intimately connected 
witb bis business in sea food. The Tri- 
bunal was certainly wrong in stating that 
the late Kurwath Damodaran being a 
dealer in sea foods cannot bave any 
intentiCn to carry on busi .ess in paper 
and paper boards. Asa matter of fact, 
the paper and paper boards. imported 
by him could not have been used‘as a”, 
lraw material in any other business ' 
pan he was carrying on and conse- 
quently even at the time wren he import- 
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ed tbe paper and paper boards against| 
the ‘import licence he did so with_ the 


` Intention of selling the paper and paper 


boards so imported. Consequently, there! 
can beno doubt Whatever that he intended 

to sell paper and paper boards imported] 
against the import licence. The Only}, 
Other question that arises for considera-} 
tion is whether this transaction viz., tel: 
sale of imported paper and paper boards: 
to Basanth Paper House, Madras can bel, 
said to be a transaction connected with), 
or incidental or aXcillary to the} 
trade, commerce manufacture, adventure} 
Or concern Mentioned in the first} 
part of the definition and in ttis! 
case tke business in sea foods whick 

the late-Kurwath Damodaran was admit- 

tedly carrying on. Weare clearly of the}, 
opiniom that havirg regard to the fact 

that the import of paper and paper boards} 
is directly referable to and as a matter} 
of fact was dependent upon, the export 
of sea food in which tke late Kurwath} 
Damodaran was dealing the sale of papet 
and paper boards was a transaction in) 
connectio: with or incidental or ancil-! 


- lary to the business in sea foods which} 


the late Kurwath Damodaran was carry-| 
ingon. This view of ours derives support! 
from the decision af tre Supreme Court 
in The State of Tamil Nadu v. Burmah Shell 
Co. Lid.1, and in District Contraller of Stores. 
v. A.G. Taxation Officer, 


3. The learned c¢Ounsel for the 
respondent contended before us that 
the definiticn of the term ‘total turnover’ 
occurring in section 2 (g) of the Tamil 
Nadu Act requires a person tO have a 
place of business in the State for attract~ 
ing tbe liability to tax and ir this case 
the late Kurwath Damodaran did not 
have a place of business in tke State 
when Fe sold tte paper and paper 
boards in Tamil Nadu State and conse- 
quently +e cannot be held liable to sales 
tax on the turnover relating to the sale 
of paper and paper boarcs in tke State. 
Tt is Rot necessary for us to consider the 
correctness or otkerwise of tis con- 
tention because suck a_ contention was 





1. $(1973) 3 S.G.C. 511 : (1973) 31 S.T.O- 


'426:, AIR. 1973 S.C. 1045. 


2. (1976) 37 S.T.C. 423: (1976) Tax L.R. 
1453 : (1976), S.C.C.660: A.I.R. 1976 S.C.489. 
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e 
nat advanced before the Tribunal and 
the Tribunal tt erefore had no occasion 
to consider the same. It is not as if 
. the question is a pure question of law 
‘because this will involve an investiga- 
tion into as to whether the late Kurwath 
~ Damodaran had a place of business in 
Tamil Nadu State or not. Under these 
circumstances, the tax revision petition 
is allowed and the order of tke Tribunal 
is set aside and the assessment On the 


turnover of Rs. 49,358.75 at 24 percent. - 


made by the Assessing Authority as 
confirmed by the Appellate Autkority 
is restored.- Theré will be no arder 
as to costs.- 


S.J. - 


IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS 


———— Petition allowed; 


PRASENT: — G. Ramanujam, A ~ 

Ghand Basha ee Appellant* 

J. ` l 7 
Pyari Bi | -+ Respondent. : 


Tamil Nadu Buildings (Lease and Rent 
Control) Acd (XV of 1960), as- 
amended -by Act (XXL of 1973), section 
30— Suit for eviction of tenant decreed— 
Four menths’ time granted to. gacate—- 
Decree put in execution—Act amended— 
Building in question falling within. ' the 
purview of Amended Act— Effect — Maintain: 
ability of execution petition in the Civil Court, 


Wren -a decree for eviction was passed 
~by the tri.1 Gcurt in this case, the Rent 
Control Act di? not apply to the building- 
in Questicn. But, by the time the decree 
passed in that suit could be executed, 
tke Rent Control Act came te be applied 
to the building in question as a result of 
the -Amending Act XXIII- of 1973. 
Therefore- the executing Court is 
under a duty to apply the provision of 
the stat .t wh ch came into force, and it 
cannot Overlook tle specific prohibition 
contained in section 10 of that Act stating 
that no tenant skall be evicted either 
im pursuance of a decree cr otherwise, 
except under the provisions of the Rent 

a eS 

"A.A.A. No. 124 of 1375, 

10th September, 1976, 
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Control Act. Therefore even trough 
the decree passed in the suit’is valid- 
and its- validity is not affected by the 
provisions of the Amending Act, it 
ceased to be executable so long as tbe 
Rent Control Act is applicable to the 
building in question. [ Pera: 7.] 


The. decree passed in the civil suit for 
eviction, even though valid is not execut- 
able so long as the provisions of the Rent 
Control Act continue to apply to tke 
building. [ Para. &.] 


Cases referred to:— . r 


Thalai Vadiou Anandar v. Venugopala 
Ghettiar, (1960) 1 M.L.J. 256: (1960) 
M.W.N. 685; Rillick Nixon Ltd. v. V.B. 
Narayana Rao, (1974) 1 M.L.J. 16 (S.N.) 


Appeal.against the order of the IV” 
Additional Judge, Gity Civil -Court, 
Madras dated 8th July, 1975 and made 
in G.M:A.No. 229 of 1974 (E.A.No.21,01 
of 1974 in E.P.No. 622 of 1974 in 
O.S.No. 7420 of 1971, X Assistant 
Judge, Gity Givil Gourt at Madras). 


- A. Srinivasan, for Appellant. o L 


S. M. Abdul Wahab, for Respondent. 
The Gourt made the following 


Orpar.— The respondent herein obtain- 
ed a decree dated 12th April, 1973 for 
eviction of the appellart herein O.S. 
No.7420 of 1971 on the file of the Gity 
Givil Court, Madras. The decree 
§ranted the appellant four months’time 
to vacate. On Sth August, 1974 the 
said decree was put into execution 
in E.P.No. 622 of 1974. By that time 
section 30 of the Tamil Nadu Buildings 
(Lease and Rent Control) Act Herein- 
after referred to as the main Act was 
amended by Act XXHI of 1973. Asa 
result of tke said amendment, the 
building in respectof which tke decree 
for eviction was obtained by the res- 
pondent in the said suit came wit in 
the purview of the Main Act. Taking 
advantage of that situation, the appel- 
lant contended before . the execu- 
ting Gourt that the decree for eviction 
cannot be executed after the coming 
into force of t-e Amending Act. This 


ee fe ` j 


2) OHAND BASHA v. PYARI BI, ( Ramanufam, F.) 


objection was, however, Frefected by the 
executing Court, and the execution pro- 
ceedings were allowed to go on. 


2. On appeal, the lower Appellate 
Court also agreed with the view of the 
executing Court and beld that under tt e 
decree for eviction passed earlier to the 
coming into force of tee amending Act, 
the. respondent decree-holder had acqui- 
red a vested right, that such vested rights 
cannot be taken away except by giving 
retrospective effect .to the amending 
Act, and that therefore the decree-Polder 
is entitled to execute the decree for 
eviction notwithstanding the amending 
-Act. The view taken by both the Courts 
below bas been challenged -in this appeal 


by the tenant-appellant. 


3. - According to the learned counsel for 
the appellant the Courts below baye not 
properly appreciated the contention put 
forward by him. He states that-it is not 
his case tl at the amending Act is retras- 
pective in character so as to unsettle or 
take away any vested right. His conten- 
tion before the Gcurts below was that in 
view of the amending Act tke provisions 
of the main Act willapply to the building 
in respect of which the decree for evic- 
, tion has been obtained bythe resp ‘ndent, 


and that as such the executing Court can- ` 


not execute tre decree for eviction in 
. the face of section 10 of the main Act 
which specifically says that a tenant shall 
mot be evicted whether in execution of 
the decree Or atl erwise, except in accor- 
dance with the secticns 14 to 16 -of the 
Act. According totke learned counsel 
itis not necessary for him to. question 
«he validity of the decreeon the ground 
thattbheamending Act is retrcspective 
in. character, and itis enough for bim 
to- shaw that notwithstanding, the 
validity of the decree it cannat . be put 
into execution in view Of section 10. of 
the principal. Act. The learned 
counsel for the appellant relies on a 
Bench decisicn of this Gourt in Thalai 


Vadiou Anandar y. Venugopala Chettiar}, 


in support Ofhis contention tbat the 
decree in this case cannat~ be executed 
after the coming _into force of the 
amending Act. a 





I. (1960) 1 M.L.J. 356: 1960) M.W.N.685. 
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4. A perusal of the judgment of the 
Courts below indicate that they -have 
come On a wrong- track as pointed 
out by the learned counsel for the 
appellant. We are not concerned in this 
case as to whether the zmending Act: 
can unsettle or disturb vested rights. 
The point-urged by the learned counsel 
for the appellant is that by virtue of 
section 10 of the Rent Control Act, tke 
executing court cannot evict the tenant 
in pursuance of the decree obtained by 
the respondent and that the remedy 
of thedecreeholderisorly to proceed 
to evict the tenant under the provisions 
of the Rent Control Act. His conten- 
tion is not that the decree has become: 
a nullity asa resultof the retrospective - 
Operation ofthe amending Act. There-’ 
fore, the only questio? that is tc be 
considered in these proceedings is tc 
see whether the execvting Court is 
powerless tc execute tke dectee for., 
eviction in view of section 10° of the. 
Act. l a 
5. It is true, the respordent has 
obtained a decree for eviction against the 
appellant in OS. No. 7420 of 1971, 
and the four months period given to 
the appellant to vacate had expired, and ` 
as such he is entitled to. put the decree 
into executit n. In this case the executi°n- 
petition was filed on 5th March, 1974. 


“But however, even on 70th June, 1973 - 


the amending Act XXII of 1973 -bad ; 
come into force əs a result of whick. - 
secticn 30 of the principal Act came to 
be amended. The resultof the amend- 
ment is that the. buildings constructed | 
more than five years before would be 
governed by the provisions of the main 
Act. Asa resultof the change In the . 
statutory provisions, the building in . 
respectofwhich the decree for eviction 


‘Has beer cbtained earlier by the res-'_ 
‘pondent has ccme to be governed. by” 


the provisions of the Act for tke first. 
time. The question is whetrer the 
change brought about in the statute 
has affected the pewers of the executing - 
Gourt in view of secticn’ 10 which © 
applied to the building with effect from ` 
30th June, 1973, the dateof the amend- 
ment of section 30. 
6. The execution petition was filed 
on 5th March, 1974 and ‘on that date the 
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prc visions cf the Act applied tc the bvild- 
ing in question, Section 10 prohibited 
the eviction of tenants in execution 
of decrees or Otherwise, except by 
invoking the procedure for eviction 
laid down under tke provisions cf 
the Rent Contrel Act. 


sion which prohibits eviction ofa tenant 
except in certain stated circumstances 
and proceed to execute the decree as 
if there is no restraint On its power. I 
am, inclined to agree with the conten- 
tian of the learned counsel that in view 
of section 10 of the Act which applies 
tc the building with effect from 30th 
June, 1975, the executing Court is 
Powerless tc execute the decree for 
eviction Obtained earlier by tbe res- 
pcndent. — 


7. This view of mine finds support from 
the decision of a Division Bench cf this 
Gourt in Thalai Vadiou Anander v. Venu- 
gopala Ghetliar?, which is directly in` point. 
Jn that case a suit had been filea for recc- 
very of passession of certain property 
with past and future rents against the 
person in Occupation. As a result of a 
compromise in that suit, there was a 
decreedirecting thedefendant to deliver 
pOssession Of the property On a particu- 
lar duy. As the defendant failed to deli- 
vet pCssession by the prescribed date, 
the plaintiff sought execution of the 
decree for delivery Of possession and 


delivery wasals0 ordeted‘by 10th of June; - 


1954 by the executing Court. The 
defendant at that stage filed an applica- 


tion for stay Of the execution of tre order - : 
-§. The learned counsel fcr tbe respor= 


on the ground that the Rent Gantrol Act 


had since been extended to tke village in‘ 


which the property was situate on and 
from 16th of June, 1954, and tbat tere- 
fore, the decree-holder cannot evict bim. 
_ The executing Court overruled thatobjec- 

tion and directed delivery. Against that 
order tbe tenant appealed but without 
success. ‘There was a Civil Miscellaneous 
Seccnd Appeal to this Gavrt which was 
allowed by Panchapakesa Ayyar, J. 
The learned Judge after an elaborate 
discussi9n of the several decisions cited 
before himt eld that section 7 ofthe Rent 
Qontrol Act which become applicable to 





1. (1960) 1 M.L.J. 356: (1960) M.W.N. 6855 
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The executing _ 
Gourt cannot igncre a statutory provi-' 


(1975. 


the building from 16th June, 1964 was * 
complete answer to the claim* of the 
detree-hlder for eviction of the tenant. 
The deCisicn of Panchapakesa Ayyar, J.» 
Was questioned in 2 letters patent appeal. 
Rajamentar, OJ., speaking for the Divi- 
siop Bench, bas taken the view that as 
by the time of filing the execution peti- 
tion the Rent Control Act had been 
extended to the village in which the pro- 
perty was situated, the executing Gourt 
was bound to apply the provisions‘of the 
Act and that any eviction even In the Pen-. 
ding execution petition will be contrary to 
section 7. Lhe decision in that case square- 
ly applies to. the facts of this case. When 
the decree for eviction was passed by the) ` 
trial Court in this case,the Rent Control} 
Act did not apply to the building in ques- 
tion. But by the time the decree passed 
in that suit could be executed, the Rent 
Control Act came to be applied to the 
building inquestion as a result of the} 
amending Act XXIIL of 1973. Therefore, 
the executing Gourt is under a duty to ap-| 
ply the provisions of thestatute which kavet 


_cOmeint® force; and it cannot overlook 


the specific prohibition contained -m 

Section 10 of that Act which says that noj, 
tenantshall be evicted either in pursuance}, 
of a decree or Otherwise, except under! 
the provisions of the Rent Gontrol Act.} 


Therefore, even though the Gecree’ 
passed in the suit is valid and its 
validity is’ not affected by the 


provisions of the amending Act, it bas; 
ceased to be executable so long as the 
Rent Gontrol Act is applicable to tle 
building in question. 


dent would however rely on a decisicn of 


-a Division Bench of this Gourt ir A.S.No. 


518: of: (1973 reported in Killick 
Nixon Lid. v. V. B. Narayana Rao? 
in support: of his cortention that 
as the provisions of the amending Act are 
not retrospective, the executability of the 
decree passed earlier cannot be ques- 
tioned. In that case there was ə suit In 
ejectmeNt after teminaticn of the tenancy 
in respect of a building in Madras City, 
as the building, having been constructed 
after 1960, stood exempted under the 
provisions of section 30 of the Rent Gon- 





1. (1974) 1 M.L.J. 16 (S.N.) 
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trol. Act. The Gourt passed a decree 
for poSsession. ‘The matter was taken 
on appealto this: Gourt.. When the 
appeal was pending section 30 of the 
Rent Gontrol Act was amended so as 
to withdraw the exemption granted 
In respect Of buildings constructed 
before a particular date. The result 
was the exemption under section 30 of 
that Act was net available in respect of 
the building. At the stage of the 
appeal it was urged by the tenant that 
in view Of tle withdrawal ofthe exemp- 
tion under section 30, the building is 
governed by tte pravisions cf .the Rent 
, Control Act, and therefore, the decree 
in ejectment passed by the trial Court 
has tc be set aside by tke eapPellate 
Gourt. This Gourt cOnsidered the 
scope of the amending Act XXIJ) of 
1973 whick came inte force-on 30th 
June, 1973 and held that the amending 
Act has nc retrespective effect and there- 
fore it cannot take away the rights which 
have already accrued to the parties as a 
result of orders in proceedings - initiated 
earlier to the coming into force of the 
amending Act, that as the amending Act 
does not indicate as to what is to happen 
to the decisions of civil Gourts rendered 
prior to the amendment, it should be 
taken thet it dces not affect the pending 
proceedings cr the deCisicns rendered 
therein. Ir that view. the Court held 
tkat the decree in . ejectment passed 
against the tenant bad’ not been invali- 
dated 'by the amending Act, and therefore, 
the appellate Govrt was at liberty to 
dispose of the appeal on merits, leaving 
the question of exeCutability of the decree 
to be Considered at the esxeCutiOn stage. 
A perusal of the said judgment shows 
that the Court felt that it was unneCessary 
at that stage to go into the question of 
executability cf any decree that- may 
be passed, that the validity of a decree is 
one thing, and that its executability is 
another, and that the Court in passing a 
decree is n°t concerned with its executa- 
bility. 1 do not see how the said decision 
will help the respondent in this case. 
In.that case the contention urged by the 
tenant Was that after coming into force 
of the amending Act which withdrew 
the exemption granted to the building 
under section 30 cf the Act no decree in 
ejectment could be passed by a civil 
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Gourt. This ccntention has been rejec- 
ted by the Division Bench or the ground 
that as the amending Act does nèt touch 
Cr affect the proceedings that might have 
been initiated eaflier in the civil Court, 
it cannot be taken t -at all the earlier 
decrees can be said to be nullified by the 
amending Act, and that the question 
of executability has to be decided at the 
stage Of execution with reference to the 
provisions Of the amending Act. In that 
case, the attack against the decree.based 
on the provisions of the amending Act 
was held unsustainable, without going 
into the question of the executability 
of -the decree. Sucb a question has 
been decicdedas already stated , specifically 
in Thalai Vadiou Anandan v. Venugopala 
Chettiar. ] have to therefore allow this 
appeal holding that the decree passed in 
O.S.No. 7420 of 1971, even though valid, 
is not executable so long as the provisions 
of the Rent Gontrol Act cOntinue to 
apply tO the building. There-will be no 
Order -as to costs. No leave. 


R.S. Appecl allowed, 
IN THE HIGH COURT OF JUDI- 
GATURE AT MADRAS. 

PRESENT :—V. Ramaswami, F. . 
Chinnathayi and others.. Appellanis* 


Oy: 
= a 


Narayanaswami Kounder and others 
‘ .. Respondents. 


v 


Hindu Marriage Act (RXV of 1955), sections 
15 and.16'as amended by the Marriage Laws . 
(Amendment) Act (LXVILI of 1976)— Suit for 
declaration of title to property— Remarriage 
within two months of dissolution of first marti- 
age— Children born cf remarriage— Remarriage 
whether legal and children whetker entitled to 
succeed. to their father’s property— Effect of 
amendment of sections 15 and 16 by the 
Marriage Laws (Amendment) Act.of 1976. 


G married one N and this marriage was 
dissolved on an application made by G 
before the civil Crurt. Subsequently, 
within two months from the dissolution of 
the marriage, G married R ¿and gave 





1. (1960) 1 M-L.J. 356: (1960) M.W.N. 685. 
*S.A. No. 1641 of 1974. 7th February, 1977. 
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birth to a daughter and a son. R died 
°n 6th Octoher, 1969 leaving bebind the 
Suit properties. On the death of R, his 
brother contended that the marriage of C 
with R was not in accordance with the 
Hindu Marriage -Act and thereiore not 
valid and neither the daughter nor the 
son was entitled tO succeed to the proper- 
ties of R. G along with her children filed 
_ the suit for declaration. ‘The trial Court 
_ dismissed the suit and.this was confirmed 
by the lower appellate Court on the 
ground that the marriage between R and 
G was void as having been contracted 
. within one year from. the date of the 
. decree which dissolved the earlier marri- 
age. G with her.children filed this second 
appeal, : 


Held; Under section 39 ‘of the Marriage 
Laws (Amendment) Act (LXVIII of 
1976), all petitions and proceedings in 
ceusesand matters Matrimonial which are 
pendingin any Court at the commence- 
ment of the Amending Act shall be dealt 
with and decided by such Court, if it is 


a petition Or proceeding under the Hindu 


Marriage Act, then so far as may be, as if it 
had been originally instituted therein 
under the Hindu Marriage Act as amend- 
ed by the Act of 1976. 


The issue relating to the validity ` of 
marriage in the instant case will have 
to be decided only with reference to the 
provision of the Hindu Marriage Act 
as -it is a “ proceeding in causes and 
matters matrimonial ”’, [ Para. 2:] 


Theamendmentofsection 1:5 of the Hindu 
Marriage Act by reason.of section 39 
of- the -Act LXVIII of 1976 had been 
made to take retrospective effect in the 
sense that it is applicable to all pending 
proceedings and those pending proceed- 
ings are tO be decided. only as per the 
amended provisions. If that is so, sec- 
tion 15 of the Hindu Marriage Act will 
have to be read as if there is no proviso, 

[Para. 2.] 


` D) `- 
Since there was a dissolution of the 


marriage and the first plaintift married ` 


the deceased R only after the dissolution 
of the marriage, though within 2 period 
of ore year from the dete of dissolution, 
the merriege was legal and valid. The 


first plaintiff as the legally married wife,. 
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and -plaintifis 2 and 3.as the legitimate 
children. of R, were therefore entitles. 
to inherit the property of Ren his death. 
, The plaintiffs were, therefore, entitled tc 
the. decree as -prayéd for, [Para. 2.] 


` Case referred to: 


( 
Chandra Mohini v. Avinas? Prasad, (1967) 4 
S.C.R. 864 : (1967) 1 S.C.J. 42 : ALR. 
1967 S.C. 581: i 


Appeal against the decree dated 8th 


July, 1974 of the -Gourt of the Subordi- - 


nate Judge, Cuddalore in, Appeal--Suit 


-~ No,.25 of 1972,- preferred against the 


decree of the Court of the District Munsif, 
ToS Original Suit No. 1184 of 
1969. .. ; a" 


K. Sarvabhauman and K. Sampath,- for 
. Appellant, l l 


M. N. Sundararajan, for Respondents. ` 
The Court delivered the following 


JopcmeNn1.—The plaintiffs are the appel- 
lants. 
of one Remesami, who died* on Gth 
October, 1969. The secor'd and third 


plaintiffs ere the daughter and son of the- 


first plaintiff by Ramasami. The suit 
was filed by the pleintiffs for declaration 


of title to the suit properties and. for an, 


irjunction restraining the defer dants from 
‘interfering with the plaintiffs’ possession 
and enjoyme: t., The first defendart is 
the divided brother of Ramasami, That 
the suit properties items ] to 11] and-7 
cents in item 12 were allotted to Rama- 
samiin a partition between Ramasami 
and the first defendant Las been found 
by the Courts below ard that is not in 
dispute ‘in this-secona appeal. Defen- 
dants 2 to 13 were not interested in the 
properties and therefore’ they did not 
defend the suit. The first defendant 
alone contended that Ghinnathayee, the 
frst plaintiff, was not the validly married 
wife -of Ramasemi’ end that tlerefore 
neither herdaughternorherson, namely, 
the second plaintiff or the third plaintiff 
was entitled to the properties. Lt is 
fourd by the Courts below that Chinna- 
thayee was married to one Nagamuthu 
of Pagandai and that on an application 


Tre first plaintiff is the widow . 


filed by her to dissolve the marriage in - 
O.P. No. 83 of 1960 on the file of the - 


- muthu. The Courts below therefore held - 


w 


1 


Court of the Subordinate Judge, Cudda- 
lore, the ‘marriage was dissolved by a 
decree. dated 31st October, 1960. It has 
also . beer found by the Courts below 
that the first plaintiff was married to the. 
said Remasami within about.two months 
from the date of the dissolution of the 
marriage of the first plaintiff with Nage- 


that under the proviso to section 15-of 
the Hindu Marriage Act as it stood prior 
to its amendment by Central Act LXVIII. 
of 1976 the marriage between Ramasami 


- and the first plaintiff was void, as having 


been contracted within one year from the 
date of the decree of the Court which 
dissolved the earlier marriage. On that 
orovrd, tke suit. was dismissed. by .the 
Courts below. =. te 


2. The main part of section 15 of the 
Hindu Marriage Act as tt stood originally 
conferred a right on either party to the. 
marriage to remarry after the éarlier mar- 
riage has been dissolved by a decree of 
divorce. Butthe proviso provided’ that 
a remarriage to be lawful must be after 
the lapse of one year frcm the date of the 
decree. Thus a remarriage solemnized 
by either party in defiance of the rule 
laid down in that section prohibiting the 
same for a period of one year from the 
date of the decree of the Gourt of first 
instance isrull and void. But the ques- 
tion for consideration is, as to what is to 
happen to the children born out of that 
marriage. Secticn- 16 of the Hindu 
Marriage Act dealt with consequences.of 
a decree of nullity granted in respect of 
any marriage under section {f} or section. 
12. This is not a case where there is 
any decree Of nullity of the marriage 
under section I} or section 12 of the Act. 
The argument Of the learned counsel for 
the appellant is that the priv ciple of sec- 
tion 16 is not to be restricted to a case of 
nuliity, granted to any marriage urder 
section 12 alone ; but the legitimacy will 
have to be implied even in respect Of a 
marriage which has become void by rea- 
son Of the contravention cf the proviso to° 
section 15. In support of this contention 
the learned counsel relied on a decision, 
of the Supreme Gourt reportedin Chandra 
Mohini v.. Avinask Prasad’, In that case 


1. (1967) 1 S.C.R. 864 : (1967) 1 S.C.J. 42: 
A.I.R. 1967 S.C. 581. ` j 
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the busband filed a petition for dissolu~ 
tion of marriage under section 10 of the 
Hindu Marriage Act read with section 13 
(1) (ot) of the Hindu Marriage (Uttar 
Pradest Sanshcdhan) Adhiniyam Act 
XIII of 1962. ‘Though tke petition was 
originally dismissed, on appeal, by a 


.decree dated 7th January, 1964, the High 


Court granted dissolutior of marriage. 
The wife filed a petition for special leave 
to appeal to the Supreme Court. On 
7th April, 1964, when. that petition was 
pending; the husband married another 
woman on 2nd July, 1964 and a som was 
born to him by this marriage on20thMay, 
1965. When the husbard prayed the 
Supreme Court to revoke the Special 


- Leave granted on the ground that he had 


already ‘married another woman, the 
Supreme Court held that on that ground 
the Special Leave granted could not be 
revoked, It was pointed out to the 
Supreme Court that even under the main 
part of section 15, where the marriage 
has been dissolved, either party to the 
marriage can lawfully marry only when 
there was no right of appeal against the 
decree dissolving the marriage and the 
right to file an appeal by special leave 
granted could not be treated as a right 
of appeal vested in the party and that, 
therefore, the husband was within his 
right in marrying subsequent to the dis- 
solution by the High Court. The 
Supreme Court observed that even though 
section '5 may not apply in terms and 
it may not have been unlawful for the 
husband to have marfied ‘mmediately 
after the High Court’s decree as no 
appeal as of right from the decree of the 
Hich Gourt to the Supreme Court lies 
in that case the Supreme Court further 
observed thatstill it was for the husband 
to make sure whetber an application for 
such special leave was filed anc he could , 
not by marrying immediately after the 
High Court’s decree deprive the appel- 
lant of the chance tO present a special 
leave petition to the Supreme Court. If he 
takes sucha risk, he cannot ask the Gourt 
to revoke the Special Leave granted on 
that ground. Having held so, the 
Supreme Court further observed : 


‘© We need not consider the question 
as to whether the child born to the 
new wife, on 20th May, 1965 would be 
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e 
legitimate Or not, except to say that 1m ; 


such @ situation-section 16 of the Act 


may come to the aid of the new child.” 


It is seer. from the decision that though 


prima Jacie the Supreme G^urt was cf the. 


view that secticn 16 would apply, they 
have not given any decision holdir g that 
secticr, 16 would apply to such a case. 
But it is not necessary for me tO pursue 
this question as secticns 15 and 16 have 
beer, later on amended by the Marriage 
Laws (Amendment) Act (LXVIII 
of 1976). Section 10 of this Act 
deleted the proviso to section 15. 
Secticn 39 of this Act has made a special 
provision relating tO pending cases. 
Under th's provision, all petitions and 
proceedings in causes and matters matri- 
monial which are perding in any Geurt 
at the commencerrent of the amerding 
Act, shall be dealt with and decided by 
such Gourt if itis a petitior, or proceed- 
ing under the Hindu Marriage Act, then 
sO far as may be, as ifit had been criginal- 
ly instituted therein under the H'ndu 
Marriage Act. as amended by this Act. 
In this suit the first defendant raised the 
question as tc the validity of the marriage 
between Ramasamy’'and the first plain- 
tiff under section 15 of the Act. So far 
as the issue relating to the validity of the 
marriage is concerned, it will have to be 
decided only with reference to the provi- 
sions Of the Hirdu Marriage Act as itisa 
proceeding “in causes ard matters 
matrimonial’, The amendment by rea- 
son of section 39 had been made to take 
retrospective effect ir; the sense that it 
is applicable to all pending proceedings 
and those perdirg proceedings are to be 
decided only as per the amended provi- 
sions, If that is so, sectior, 15 of the 
Hindu Marriage Act will have to be 
read as if tbere is ro proviso, The result 
is, sirce there is a dissolution of the 
marriage ard the first plaintif married 
the deceased Ramasamy orly after the 
dissolution of the marriage, though within 
a period of one year from the date of dis- 


sOlution, the marriage is legal and valid.: 


The first plaintiff as the legally married 
wife, and plaintiffs 2 and 3 as the legiti- 
mete ckildren of Ramasamy, are there- 
fore, entitled to inherit the property of 
Ramasamy, On his death. The plaia- 
tiffs are, therefore, entitled to the decree 
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as.prayed,for ih respect of items 1 to 1] 
and-séven ‘céntsin items 1 to 1] and seven 
centsin ite 12rwhich aloue are found to 
be the properties of Ramasamy, ‘Lhe 
electric motor and prmpset which are 
found to be keptin common will have to 
be exjoyed also in common between the 
parties. The plaintiffs will be entitled 
to the declaration in’ respect of this 
common right also in regard to the elec- 
tric: motor and pumpset. - The second 
appeal is accordirgly allowed, the judg- 
ments ard decrees of the Courts below 
are set aside and there will be a decree to 
the above effect in the suit. No costs. 


S.J. 


IN THE HIGH COURT OF JUDI* 
CATURE AT’ MADRAS. ` J 


———— Appealallowed. 


( Special Original Jurisdiction.): 
PRESENT s—A. D. Koshal, F. 
S. Misirilal 


VA 


.. Lelitsorer® 


The Accommodation Controller, 2/Zs 
Club House Road, Madras-2Z 
.. Respondenè. 


Tamil Nadu Buildings (Lease and Rent 
Cortrol) Act, 19€C (XVIII of 1960), section. 
12 (i) (b}— Scope and applicability— Peti- 
ttoner’s building under accommodation coa- 
trol— Petitioner applying to Accommodation 
Controller jor release of tke building— Peti- 
tioner’s requirement of the building for demoli- 
tion for erecting new building— Petition dis- 
missed on ihe ground- ilat the building was-in 
good condition—Condition of building 
irrelevani— Order liable to be set aside. 


Section 12 (L) (b) of the Tamil Nadu 
Buildings (Lease and Rent Control) 
Act, 1960, has to be interpreted so as to 
meat. that the condition of a, building is 
not a relevant consideration for the pur- 
pose Of deciding an application there- 
under. [ Para. 2.] 


Tke AccCmmodatior, Controller | was 
directed to decide the application on rele- 
vant considerations, [ Para, 3.] 





*W.P. No. 95 of 1973. 31st March, 1977. ° 


-_ 


1) 
Case referred to: .. 


Messrs P.N. Stenoy v. B.V. Shenoy, (4970) 
2 §.C.J. 601 : (1970) 3 S.C.R. 734: 
A.I.R. 197} S.C. 942.. 


Petition under Article 226 of the Consti- 
tution Of India, praying that in the cir- 
cumstances stated therein and in the 
affidavit filed therewith the High Court 
will be pleased to call for the records from 
the respondent relatir.g to petitioners pre- 
mises N^. 5; Kellammarn Koil Street, 
Old,Washermanpet, Madras 21, inclusive 
of the resp ondent’s proceedings in L.Dis. 
26750 of 1971, dated 19th March 1973, 
Ref. A2. 9278 of 1971, dated 18th May, 
1971 and K. Dis. 9911 of 1972, dated 
18th December, 1972 and to issue a 
writ Of mandamus calling upon the res- 
pondent to release the petition premises 
(viz.) first floor of premises No. 5 Kol- 
lamman Koil Street, Old Washermanpet, 
Madras-21 under section 12 (#) (1) of ithe 
Tamil Nadu Buildings (Lease and Rent 
Control) Act. 


K. Shanmugham, for Petitioner. 


C. Chinnaswami,. for’ the Government 
Pleader, for Respondent. 


The Court mede the following 


Orper.—In the year 1972, the petitioner 
made an application to the Accommoda- 
tion Controller Madras, under section 
12 (i) (4) ot the Temil Nadu Buildings 
(Lease and Rent Qontrol) Act, 1960 
(hereinafter referred to as the Act) pray- 
ing for the release of a building bearing 
No. 5 and situated in Kollamman Koil 
Street, Madras. ‘That applicaticn was 
* rejected: through an order dated, the 18th 
of December, 1972 passed by the 
Accomm dation Gon troller on tbe ground 
that a similar application had been 
rejected by his predecessor ir office on 
the 19th of March, 19/2 for the reason 
thatthe building was in a good condition. 
Jt is the said Order dated the 18th of 
December, 172 by which the petitioner 
` feels aggrieved and in this petition under 
` Article 226 of the Qonstitution of-India 
he prays that the Accommodation. Qon- 


troller be directed by a writ of mandamus = - 


to release the building under tke said 
section of the Act. 
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2. The relevant portion. of section ° 12 
of the Act is reproduced below : 


“12. (1) Notwithstanding anything 

contained in this Act On ar applica- 

tion made by a landlcrd of a building 

in respect of which the Government 

shall be deemed. to be the tenant, the 

A is Officer shall, if he is satis- 
ed: i 


(6) that the building is bona fide re- 
quired by the landlord for the imme- 
diate purp se Cf demolishing it and 
such demlition is to be mede for the 
purp^se of erecting a new building on 
the site of the building scught to be 
dem lished, pass an, order directing the 
all^ttee to deliver p%ssession of the 
building to the landlord before a 
specified date.” . ; 


Under clause (b) abOve extrected all that 
thelandlordisto prove is that his require- 
ment of the building fcr demolishing it 
for the purp^se Of erectirg a new build- 
ing On the site therecf is bona fide, that is 
genuine, In interpreting a similar pr“ vi- 
sion contained in sub-secticn (1) of 
section 2] of the Mysore Rent Control 
Act,- their Lerdships of the Supreme 
Gourt held in Messrs P.N. Shenoy v. 
B.V. Shenoy*, that the landlord’s bona fides 
have to be judged by the surrounding 
circumstances which will include his 
meavs for reconstruction of the building 
and other steps taken by him in that re- 
eard and that.tke condition of the build- 
ing was nct a relevant consideration for 
che decermination of such bona fides. 
Their Lordships referred to clause (Ł) 
of sub-section (i) of section 14 of thev 
Act, the language of which is identical 
with that of clause (4) ab°ve extracted 


-and, Observed that a landlord cculd re- 
.cOver p session of his property fcr the 


purp^se of reconstruction under section 


' 14 (2) (6) in order to put the pre perty to 


a mre profitable use and that there was 
no justification for putting a narrow in- 
terpretation thereon. Section 12 (i) (b) 
of the Act must, therefcre, be interpreted 
in'the same manner Jiz., sO as mean that 





1. (1970) 2S8.C.J.601 : (1970) 3 S.C.R. 734: 
A.I.R. 1971 S.C. 942. 
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tht condition of a building is not a rele- 
want consideration fcr, the purpose cf 
deciding ar application thereunder, 


3. For the reasors stated, the impugned 
erder canrot be sustained ard is hereby 
set aside.’ However, the rélief 


tion Controller to decide his application 
with reference to relevart considera- 
_jf#ons. Accordingly tre’ Accommodation 
Controller is directed to decide the peti- 
noner’s application Over again and ex- 
peditiously in the light of the observa- 
Hons made above and in accordance 
with Jaw. The parties are left to bear 
-heir awn costs. 


zA because it is for the Accommoda- 


R.S. 


IN THE HIGH COURT OF JUDI“ 
CATURE AT MADRAS. : 


PRESENT :—G. Ramanujam and Y. Rama- 
swami, 77. i 


“Swamiappa Goundar and others 
© sae Appellanis® 


a. 


Vettakaranpudur Maħajana Bank 


.Etd., by its Secretary, V. M. 
Meenakshisundaram Pillai and 
another -: Respondents. 


Madras Agriculturisis Relief Act fY of 
1938), section 13-—Debis ircurred after 
,. the commencement of the Aci— Re-opening 
of payments made by a debior in accordance 
wiih contract and appropriated towards 
" gnterest—I} permissible. l 


Where a debtor bas in fact paid interest 
at the contract rate which has been ap- 
propriated by the creditor towards in- 
terest he cannot have the transaction re- 
epered by calling upon the creditor to 
re-appropriate the amOunts paid and 
appropriated in a differ rt marrer. 


[Para, 2.] 
' Gases referred to : : 


_ Chellammal v. Abdul Gaffoor Sahib, (1961) . 
2 M.L.J. 222 : T.L.R. (1961) Mad. 1061: > 





*L.P.A. No. 66 of 1966. lst July, 1976. 


THE MADRAS LAW JOURNAL REPORTS 


Sought F 
_by the petitioner canrot be granted to - 


1959, 


———— Order sel aside, - 


-ponder ts. 


[1978 


74 L.W.556 : A.J.R. 1962 Mad. t (F.B.)s 
Natramul v. B. Subba Rao, (1957) 2 
An.W.R, 53: A.LR. 1957 A.P. 546; 
Krtshniah v, Seshathalam, (1965) 1 M.L.J. 
(S.C.) 86 : (1965) 1 An.W.R. (S.C) 86: 
(1965) 1 S.GJ. 583 : ALR. 1965 S.G 


Appeal. under clause 15 of the Letters 
Patent against the decree of the Hon'ble 


“Mr. Justice Kailasam, dated 31st Avgust, 


1965 and passed in S.A. No. 377 0f 1962 
preferred against the decree of the Dis- 
trict Court, Coimbatore, in Appeal 
Suit No, 305 of 1960 (O.S. No, .48 04 
© District - Munsif’s  - @our, 
Udumalpet, . “+ g 


N. Varadarajan, for Appellan t 


K. Saroabhauman and T.R. Manì, for Res- 


-Ehe Judgmen t Of the Court was delivered 


Ramanujam, 7.—This Letters Patent Ap- 
peal arises out of the judgmertof Kaila- 
sam, J., as he then was,-rendered in 
Second Appeal No, 377 of .1962. The 
first respondent herein. filed a suit: on 
two mortgages for recovery of a sum of 
Rs. 4,586-6-8, The mortgages sued upon 
were: (i) Fxhibit A-1, dated 30tb Decem- 


‘ber, 194? for Rs. 4,000 executed by the 


defendants in- favour cf the plaintiff 


agreeing tO pay interest at 6 per cent per, 


ennum payable half yearly and the de- 
fault interest at 9per cent, if theprincipal 


‘amount was not repaid within a period 


of two -years; and (ii) Exhibit A-2, dated 


= 23rd May, 1945 tor Rs. 2,400 payable , 


with interest at 9-3/8. per cent, re-pay- 
able in one year and in case cf default 
m. repayment defaultinterest at 224 
per cent, is chargeable. The defen- 
dants who are tke appellants herein 
had paid various amounts and those 
amounts have been adjusted by the plain- 
tiff tcwords interest at the contract rate, 
On 24th October, 195€, the defendants 


-issued a l2wyer’s notice to the plaintiff 


bank calling upor tke bank to re-open 


the accounts and adjust the interest paid . 


towards the mortgage debt calculating 
interest at the rate provided by section 
13 of Act JV of 1938 as amerded from 
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time to time. Along with the said 
notice, the defendants enclosed a cheque 
for Rs. 3,403 which according to them 
was sufficient to discharge the entire 
mortgage debt. The plaintiff bank ac- 
cepted tke said payment but disputed the 
defendant’s claim that the earlier ap- 
propriation of the amourts paid towards 
interest can..be reopened. Thereafter 
the. plaintiff bank fied O.S. No. 48 of 
1959 on the file of the Gourt of District 
Mursif, Udumalpet, for recovery cf the 
- balance of the amount said to be still due. 
‘In the said su`t, the defendants contend- 
ed that all the payments made earlier 
should be reappropriated towards princi- 
pal and interest On the basis of the sta- 
tutory rate of interest and that the balance 
of the amount due on the mortgages 1 
-any arrived at after calculating interest at 
the said rate will alone be payable. The 
trial Court rejected the case of the defen- 
dants and decreed the suit. But the 
lower appellate Court however, upheld 
the contention put-forward by the defen- 
dants that they were entitled to call upon. 
the plaintiff bank to make a reappropria- 
tion of the amounts paid after calcula- 
ting interest at the rate provided in section 
13. Aggrieved against the said decision 
of the lower appellate Court, the plain- 
tiff came to this Court by way of second 
appeal. a ee 


2.: In the second appeal it was contend- 


ed -on behalf of the plaintiff bank that- 


the. view taken. by the lower appellate 
Covrt was contrary to the Full Bench 
decision of this Court in Chellammal v. 
Abdul Gaffoor Sahib, and that the said 


Full Bench decisicn -was a clear authority - 


for the proposition that where a.debtor 
‘\has in fact paid the interest at- the con- 


‘ltract rate which has been appropriated ` 


by the creditor towards interest “he can- 
not have the’ transaction reopened, by 


|calling upon the creditor to reappropriaie - 


‘\the amounts paid and appropriated in a 
different manner. The defendants how-. 


ever, cor tended -that in view of the Full | 
Bench decision `of the Andhra Pradesh | 


High Gourtir Nainamul v. B. Subba Rao®, 
which has been approved by the Supreme 





1; (1961) 2 MLL.J. 222: I.L.R. (1961) Mad. 
1061 : 74°L.W. 556: A.I.R. 1962 Mad. 1. 
2, (1957) 2 An.W.R. 53: ALR. 1957 A.P. 


~ 


' , S.C. 639. 


Courtin Krishniak v. Seshackalam! the view 
taken by the Full Bench in Chellammal v. 
Abdul Gaffoor Sahib®, cannot be taken to 
be correct any longer, Kailasam, J., as he 
then was, who heard the seccnd appeal 
has taken the view that the Supreme 


Court in. Krishniak v. Séshachalam1, was 


dealing witb a case of a debt which was 
incurred before Madras Act IV ct 1938 . 
came into force while the case covered by 
the Full Bench decision of-this Court in 
Chellammal v. Abdul Gaffoor Sahib, related 
to a debt which was incurred after. the 
Act came ‘nto force that therefore, the 
Supreme Court cannot be taken to have 


_ doubted the correctness of the said Full 


Bench decision of this Court and that the ~ 
Full Bench ruling is not in the least 
affected by the decision of the Supreme 
Court. In that view, the learned: Judge’ 
allowed the second appeal, following the 
-Full Bench decision in Chelammal_ v. 


. Abdul Gaffoor Sakib?. 


g.. In the Letters Patent Appeal, the 
appellants reiterate practically the same 
contentions that were urged before the 
learned single Judge. It is said that 
after the decision of the Supreme Court 
in Krishnaiak v. Seshachalam?, which re- 
fers with approval the observations of 
Subba Rao, CJ., as he then was in 
Nainamul v. B.Subba Rao3, the foundation 
of the decision of the Full Bench in 
Chellammal v. Abdul Gaffoor Sahib®, had 
been. shaken ard that having regard to 
the fact that the Supreme Gourt has ap- 
proved the observations of Subba Rao, 
CJ., im the decision in Nainamul v. 
B. Subba Rao, whicb has been specifically 
dissented by.the Madras Full Bench in 
Ghellammal v. Abdul Gaffcor Sahib?, the 
. Madras decision should - be taken to have 
been overruled by the Supreme Court. 
We are not inclined tO agree with the 
said contention of the learned counsel. 
‘Firstly, the Supreme Gourt'in Kriskuatak 
v. Seshachalam!. was dealing with a case 
relating to a debt incurred before the 
commencement of Madras Act IV of 


EE 


1. (1965 1M.L.J.(S.C.) 86: (1965) 1 An.W.R- 
(S.C.) 86: (1965) 1 S.C.J. 533: A.LR. 1965 


‘2. (1961) 2 M.-L J. 222: I.L.R. (1961) }Mad. 
1061: 74 L-W. 556: A.LR. 1962 Mad. 1. 
3, (1957) 2 An.W.R. 53: A.LR. 1957 A.P- 
546. : 
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1938 which is covered by secticrs 8 ard 
9 and therefore, their Lordships of the 
Supreme Court were-ccncerned only 
with the scope and ambit cf sections 8 
and 9. There was no Occasion fcr the 
Supreme.Court to ccnsider the sccpe and 
ambit of section 13 which directly arose 
for ‘consideration beth in the Madras 
Full Bench case ard the Andhra Pradesh 
Full Bench case. Jt is trye that the 
Supreme Court has referred to certain 
Observations of Subba Rao, GJ., in the 
Andhra Pradesh Full Bench case. But 
the reference to these observatiors with 
apprcval by the Supreme Ccurt cannot 
be taker. to be approval of the decision 
as correct. AS a matter of fact, the deci- 
gion, of the Full Berck in Chellemmal v. 
Abdul Gaffoor Sahib, has alsc been refer- 
red to by the Supreme Court in the said 
decision and distinguished on the ground 
that it was a decisior rencered under 
section 13. This clearly shows that the 
Supreme Court was not considering the 
correctness Or Otherwise of the decisions 


of either the Andhra Pradesh Full Bench . 


decision Cr of the Madras Full Bench 
decision. Though the Supreme Court 
has referred to both the Full Bench 
decisions, it has not gone inte the ques- 
tion as tO which of them is correct. Jt 
+g not therefore possible fer us te say that 
the Supreme Court has approved the 
decisicn of the Adhra Full Bench and 
overruled the Madras Full Bench deci- 
$10, 


The learned counsel fcr the appel- 
lants ther, contends that as between the 
two differing views expressed ir the 
Andhra Pradesh Full Bench decision in 
Nainomul v. Subba Reo? and the Full 
Bench decision of this Gourt in Chellam- 
mal v. Abdul Gafoor Sahib1, the view ex- 
pressed in the former case is preferable 


as being consistent with the object and . 


the purpose of Madras Act IV of 1938. 
Though much can be said in favour cf 
the view taker. by the Full Berck of the 
Andhra Pradesh High Court in Naina- 
mul v. B. Subba Rao*®, we ate bound by 
the Full Bench decision of this Court in 
Chellammal v. Abdul Gafoor Sakib1, which 


ae] 
1. (1961) 2 M.LJ. 222: LL.R. (1961) Mad. 
1061: 74 L.W.556; ATI.R 1962. Mad. 1. 
2. (1957) 2 An.W.R. 53: A.I.R. 1957 A.P, 
546. 
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directly deals with the p2int in question. 
We have to therefore, follow the decision 
of the Full Berch in Chellammal v. Abdul 
Gafoor Sahtb1; in preference to the view 
expressed by the Full Bench of Andhra 
Pradesh High Crcurt in Namamul v. 


'-B, Subba Rao? Andhra Pradesh. 


5. The result is, the Letters Patent 
Appeal fails and it is dismissed. There 
will be no order as tO costs. l 


R.S. 


_IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Appeal dismissed. 





PRESENT :~ T. Ramaprasada Rao and 
S., Rainavel Pandian, JJ. ai 
Ranganayaki Ammal and others 


. Appellanis™ 
U. 


S. R. Srinivasan and others 
Respondents 


Hindu Law— Suit jor partition— Properties 
claimed as joint family properties— Burden 
of proof. | 


In a Hindu joint family, if one member 
suesfor partition On the foot that the 
properties claimed by bhim are jcint family 
properties then three circumstances ordi- 
narily arise.. The first-1is an admitted 
case when tkere is nO dispute abCut the 
existence Of the joint family properties 
The secord is a case where cer- 
tain properties are admitted to the joint 
family properties and the other properties 
in which a share is claimed are alleged 
to be the accretions Or acquisitions {r° m 
the incCme available from joint family 
properties Or in the alternative have been 
acqu'red, by a sale or conversion, of such 
available properties. ‘The third head is 
that the properties standing ir the names 
of female members of the family are 
benami and that such a state of affairs 
has been deliberately created by the 
manager Or the head of the family ard 





1. (1961) 2 M-L.J. 222: LL.R. (1961) Mad. 
1061: 74 L.W. 556: A.T.R, 1962 Mad, 1. 
2, (1957) 2 An.W.R. 93: A.I.R. 1957 A.P. 


_ 546, 


*Appeal No. 187 of 1974. 132h August, 1976; 
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that really the properties or the amounts 
Standing in the names of female members 
are properties of the joint family; It is 


by now well established that properties. 


standing in the names of the: female 
members are their Own unless there is 
definite clinching proof to thé contrary 
adduced -by the challenging ~ member, 
It is not for the female member tò prove 
how she acquired tke same.-In ‘ordinary 
cases also where a plea Of benami is set 
upitis for the person who comes to Court 
to establish that the properties standirg 


in the name Of the Other co-parceners-or | 


members ere joint- family properties 
which stemmed from the jcint- family 
nucleus. While considering the- term 
‘nucleus’ it should always be -borne in 
mind that such nucleus has to be estab- 
lished as a matter of fact and the exis- 
tence Of such nucleus cannot no rmally 
be presvmed Or assumed on probabilities, 
The extent of the property, the income 
from the property, the normal liability 
with which such income -would be 
charged and the net available surplus 
of such joint family property do all enter 
into cOmputation for the purpose of 
assessing the content of the reservoir of 
such qg nucleus from which - alore it 
„could, with reasonable certainty,- be 
said that the other joint family properties 
have been purchased ‘unless: a- strong 
link or nexus is established -between the 
available surplus income. and: the. al- 
leged joint family properties, ‘The per- 
son who comes tO Qourt with'such bare 
allegations without any substantial proof 
to back it up should fail, [Para. °5.} 


The burden is very heavy on the plaintiff 
to establish the existence of joint family 
nucleus. The mere lapse'of time ~ will 
not relieve him from discharging his 
_ Obligation. The march and passage of 
time cannot be taken advantage of by the 
challenging coparcener and this by itself 
would not enable him to relieve himself 
of his legal. duty to prove the obvious, 
namely, that the family was possessed of 
funds and there was sufficient joint fami- 
ly tucleus from which the further ac- 
cretions were made by the member mana- 
sirg the same. [ Para, 13.] 


Cases referred to:—. . 


Mallesappa v. Mallappa,A.1.R. 1964 S.C. 
1268; Basang Singh v. Janaki Singh, (1967) 


MLJ—8 - i 
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1 S.C.J. 476: (1967} 1-S.C.R. i: AT.RÒ 
1967 S.C; 341 ; Naina ‘Pillat v. Daivanat 
Ammal, 43 L.W. 302 :'A.I.R. 1936 Mad. 
177; Narayana Raju-v. Ghamaraju, (19€8} 
2 -S.C.J. 749.: (1968) 3 S.ER- 464: 
A.LR. 1968 S.C. 1276; Mst. Rukmabat v: 
Lala Laxminarayan; (1960) 2  S.G:R. 
253: 1$6C S.C.J. 433: AIR. -‘1960 
S.C 335. -© ~ oe en 
Appeal against the decree of the Addi- 
tional Subordinate Judge, Kumbakonam 
in Original Suit No, -7 of 1968. 


R.G. Rajan and R; Tkyagardjan, tor Appel- 
Jants |, . 3 
S. Chellaswamy, D. Sadasivan, G.N. Chary, 


S. Sampath Kumar, R. Subramaniam and 
4.P.S. Kasturirangam, tor Respondents, 


r 


- The Judgment of the Court was delivered 
“by, > TE - s 


Ramaprasada Rao, 7.—Defendarts 1 and 
3 to 6 appeal against the preliminary 
decree for partition given by the learned 
Subordinate Judge of _-Kumbakonam. 
Srinivasa Iyengar had two sons, Rama- 
swami lyengar ard-Rajagopala Iyengar. 
They Originally constituted members of 
-a Hindu undivided family. The plaintiff 
is the son-Of Ramaswami lyerngar. The 
first defendant is the second wife of Rama- 
swanry-ITyerigar. The second -and the 
third defendants are the son and daughter 
of'Ramaswami Jyehgar through his 
second wife. The fourth and the fifth 
defendants are the children of the third 
defendant and the 6th defendant is the — 
husband ofthe third defendant. The 

7th and 8th defendants are the grand- 
children of Ramaswami. Iyengar born 
to bis daughter Bhuma, who in turn was | 
the first daughter through his first wife 

Padniasari Ammal. T'he case of the plain- 
tiff is that Srinivesa Iyengar, Ramaswam? 
Tyengarand Rajagopala Iyengar. formed 
a- Hindi undivided family and when 
he was an one manth child, his mother 
Padmasani Ammal died and since then, 
he was with his maternal grand father. for 
the purp2se of education. He, however, 
admits that his father Ramaswami Iyengar 
spent for his maintenance and education - 
and even for his upanayanam and . 
marriage,- ‘The -plaintiff retired - after 
‘entering Government service in the year 


1 


} ~ 
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1959. His father Ramaswami Iyengar 
died in 1964 leaving considerable joint 
family properties. He would concede 
that Ramaswami Iyengar executed seve- 
ral wills bequeathirg properties to him 
and to defendants | tO 5 and such wills 
are inOperative in the eye of law, as all 
the properties, which were the subject- 
matter Of the wills, were to be deemed 
and held to be joint family properties, 
He therefore, ignOres the said wills and 
he claims a 6/L5th share in the totality 
of the suit properties, He also seeks for 
mesne profits in respect of his share anc 
accounting retarding the same as against 
the defendants and for a further direc- 
tion as agaist defendants 9 to 12 to 
deposit the amounts lying to the credit 
of T.S, Ramaswami Iyengar into Court 
and for costs. In the cOurse of the 
pleadings, he would refer to an alleged 
sham legal proceedings in the year 
1898 between 7.5. Ramaswann Jyengar 
on the one hand and Srinivasa Iyengar 
and Rajagopala Iyengar On the other, 
That was a suit filed by the plaintift’s 
father for a partition Of the joint family 
properties as against his father Srinivasa 
Iyengar and his brother Rajegopala 
Iyengar, That suit ended in a cOmpro- 
mise. Prima facie, under the compro- 
mise decree in that suit, Rameaswami 
Iyengar did not recelve any amounts or 
did not secure any joint family property, 
but on the other hand would take Over 
the liability to pay a sum of Rs, 260 to 
his father and brother, Though no 
properties were actually taken Over by 
Ramaswanti Iyengar, yet the plaintiff's 
case is that his father was managing the 
joint family properties during the absence 
of his grandfather Sririvasa Iyengar 
and that he was also holding the Office of 
karnam, as a trustee for the family, as 
that office was Originally held by Srini- 
vasa Iyengar and during the course of 
such managersbip and during the time 
when he exercised the Office oi karram, 
which was an enviable one on those days, 
he secreted large amounts of the ir come 
from the joint family and lent moneys 
benami in the uames of his second wife 
and secord wife’s children besides taking 
them in hisOwn name and these amounts 
were all set Cut in the written statemen t- 
vmarked as Exhibit A-4) fled by Srini- 
(asa Iyengar in the suit O.S. No, €5 
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of 1898 cn the file of the Geurt cf the 
District Munsif, Valangaiman at Kumba- 
konam ard that, therefore, the prima 
jacte recitalsin the compromise decree are 
a make-belief affair, His further con- 
tention is that having secvred such rnu- 
cleus from the joint family_after institu- 
ting a suit for partition, Ramaswami 
Iyengar, who was a very shrewd gentle- 
man, developed the same by lending it to 
third parties and thereafter acquired 
considerable properties either in his 
Own name Or in the name of his second 
wife and children through her, Accord- 
ing to the plaintiff, all the properties 
enumerated by him in the plaint 
schedule, though standing in the rame 
of the female members cf the family of 
Other male members including 
Ramaswami Iyengar, should be deemed 
to be joint family properties, as there 
was sufficient joint family nucleus fer 
the acquisition of such properties, The- 
alternative case Of the. plaintiff is that 
Ramaswami Iyengar intended at all 
times to treat the properties either in 
his name Or in the names cf cther mem- 
bers of the family as joint family pro- 
perties.The case of blending is pleaded. 
On the foot of this alternative plea, it 
is said that Ramaswami Iyengar had 
always intended to treat the prcperties 
acquired by him. though as self-acquired 
preperties, for the benefit of the ertire 
family, and that therefore, the suit pro- 
erties should be treated and held as 
joint family pr¢perties in which the 
plaintif is entitled to his legitimate 
share. l 


2. The appellants as defendants would 
contend that the cCmpromise decree 
in O.S. No. 65/1898 on the file of the 
Court of the District Muvsif, Valargai- 
mar at Kumbekornam cannot give the 
impression and much less the reasCnable 
impression that it was a make-belief 
affair inverted by the father and the 
two sons and that in fact Ramaswami 
Iyengar did not take at the time when 
he ccmprcmised the partition acticn 
and came forward from his femily any 
share in the joint family properties, 
The enumeration of the variCus advances 
as if made by Ramaswami Iyengar either 
in his own name or in the name Of his 
second wife and her children are fic- 


ij 
N 
titious. and at no time Raraswami 
Iyengar did receive any benefit from 
the jcint family either in the shape of 
secretirg the income therefrom or utili- 
sing the same fOr his benefit to the dis- 
advantage Of the otker cO-parceners 
and, that factually the prc perties which 
were the subject matter of the partition 
suit Of 1898 were so unyielding and rot 
valuable that it could not reasonably be 
said. that there was cOnsiderable surplus 
inccme from the joint family properties 
which could have enabled Ramaswami 
lyengar toslice away a portion of such 
income and secrete them and utilised 
them for the berefit of himself and his 
second wife and her children’ to the 
” disadvantage of the 
specific case Of the defendants is that 
Ramaswami Iyengar, who. wes very 
forward by himself .and who was 
considered as an Advocate-General by 
, the residents of the village, earned by 
himself aad such earnings of his had 
at no time any reference to the utilisa- 
tion of thejoint family surplus inccme, 
Ramaswami Iyengar was doing lucrative 
money lending business, the nucleus for 
which was provided by himself and as 
a karnam Of the village and as a clerk 
in a Chettiar’s firm and by his own 


‘efforts Ramaswami Iyengar acquired . 


properties both moveable and immove- 
able after seeing his female and male 
children are duly educated and fully 
provided forat the appropriate times. 
The blending of the self-acquired- pro- 
perties with the so-called joint family pro- 
perties is denied. The defendants would 
refute the claim of the plaintiff. 


3. Regarding the dep?sits -mentioned 
by the plaintiff in his plaint, defendants 
9, 10, 11 and 12 have pleaded their 
respective cases. The 13th defendant, 
who is a tenant, says that he is an un- 
necessary party. Defendants 7, 8 and 
14 to 19 remained ex parte. On. the 
' above relevant pleadings, the following 
issues were framed; 


1. Whether the nucleus set forth in the 
plaint was true and constituted sufh- 
cient nucleus for latet- acquisitions and 
developments to make all the ‘proper- 
ties left by father Ramasami lyengar 
as joint family properties? ` : 
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plaintiff. The’ 


4 


2. Whether they have beer-thrown into 
joint stock? i Ye SS 


3. Whether the plaintiff’s mother left 
any jewels and the same could consti- 
tute a joint family nucleus? 


4, Whether the plaint properties are 
joint family properties and which of 
the parties is in possession of the same? - 


5. Whether the several wills and dis- 
positions, settlements etc., alleged by 
defendants are true, executed in a sovnd 
disposing state of mind and voluntary? 


6. Whether they are vitiated by undue 
influence and pressure? i 


7. Whether the Wills, settlements and 
dispOsitiors of monies, etc. are valid 
and binding on plaintiff and 2nd defen- 
dani? . > : 

8. Whether the plaintiff and 2nd defen- 
dant are estopped from questioning the 
wills and dispositions? j 
9. Whether: the plaintiff ard 2nd defen- 
dani are entitled to the share of 6/15 or 
any Other share in suit: properties 
and monies? > - i 


10. Whether plaintif is not in joint pos- 
session ? 


11. Whether the 2rd defendart is liable 
to render an account in respect of ‘C’?’ 
schedule and any and what m@neys? 


12. Whether there are amounts in 
deposits in the Banks (deferdants 9 to 
12) and whether they are bound to put 
the same into Court? 


13. Whether the claim is barred by 
time? m l 

14. Whether the suit is bad for nOne 
joinder of parties? 


15. Whether the valuation and Court. 
fees paid are correct? a 


16. What ate the moveables, jewels 


_cash, Bank deposits, etc., which ate liable 


to division ? 


47. Whether deferdants 1 and ‘3 also 
are not liable to rerder account ag 
claimed ? 
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'18. What provision is to be made for at-all, ‘Ike second is a case .where, - 


charities? [> certain properties are admitted-to be 
l _ joint family properties and the other 
19.-Whether plaintiff is entitled tOo properties in which a share is claimed 
charge? are alleged to be the accretions Or acqui- 
sitions from the inccme of the ‘available 
joint-femily properties or in the alter- 
.* native have been acquired by a sale or 
F , TE j { such available properties. 
4, On issues'] to 4, the trial Judge shag bear mee : 
answered them in favour of the plaintiff, The third head is that ei ied Sc esha 
but held under issue No. 3, that tke ding in the names of the female members 
jewels left b “the plaintiffs anier of the family are benami and that such| 
could not have “constituted the joint 7 Ste ol pce has neen o 
ae : é created by the manager or the head of 
the Lorned Judge held that the wily *¢ family and. that really the proporties 
and gifts executed by Rcaaawanne on the ashes standing in the names of 
ja z ~~ female members are properties Of'` the 
Iyengar, were all executed by him, =~. - . 
while he was in a sound disposing state joint family, It is by now well estab- 
of mind, but at the end would say that lished that Pa Po standing in a 
the wills and disp2sitions are binding only names of the hare 7 m “ii, ele 
to the extent of 1/3 share of 'T. S. Rama-’ Sie n gori a KE ile ching 
swami Iyengar in his property and that PFO) Eb - A Co eD 
th me eee = 8 5 See x member, lt is not fcr the female mem- 
ae eee ahi ta senate peel ber to prove how she acquired the same. 
directions were given by Ae eana In ordirary cases elso where a plea of 
Judge regarding the accounting and benamı 15 n up it is for T Pe ye 
. i ee : i to establish that the 
ultimately, he gave a preliminary decree comes to Murit to, 
for partition and possession of the plain-. properties standing me sens of tk 
tiff‘s one-third share in cash deposits. other ea olay ee x ae a hi S 
and in all the suit properties excepting Teally JOnt tainly , properes i n 
the C schedule properties. He gave a stemmed from the joint family nucleus. 
decree {cr accounting against defendants While considering, ‘the termi ee 
] to 3 and directed the 9th, defendant’ it sbould always be remembered that 
to deposit the fixed deposits amount in, to such nucleus has to be established as 


i i i i d the existence of 
Court, It is against this, defendants @ Matter of fact an 
1 and 3 to 6 have appealed. such a rucleus cannot ncrmaily be 


26. To what reliefs are the respective 
parties entitled? 


presumed Or assumed On probabilities. 
The extent of the property, the ircCme 
Le l _. from the property, the normal liability 
: We have already seen that the with which such inctre wuld be charg- 
plaintiff, who was living all along away ed and the net evaileble surplus of 
Írom the family since his childhood, such joirt family prc perties do all enter 
can only speak to the broad probabi- into computation fcr the purpose of 
lities, as he carnOt pinpoint the issves assessing the content of the reservoir Of 
which arose in this case. The burden gych 2 nucleus frcm which alore it 
no doubt is on the plain tif to establish: could with reasonable certainty be said 
that there was adequate joict family that the other joint family properties 
rucleus cut of which hisfather Ramasami have been purchased unless a strong link 
Tyengar can reasonably be said to have and nexus ate established between the 
acquired all the suit properties. In a available surplus inc*mé and the alleged 
Hindu joint family, it one sves fOr parti- jrint family. properties; the person whe 
tion -on' the foot thet the properties -mes to CGcurt with such bare allè- 
claimed by him are joint family pro- gations withcut ary svbstantia] proof 
perties, then three circumstarces Ordi- to beck it up should, fail. It is in this 
narily arise: The first one is an admit- background that this case .has.to be 
ted case where there ig nO dispute about considered. a i 
tbe existence Of jOint -family properties 


I] 


6. We should first of all consider whe- 
ther there was. any motive or scheme 
when Ramaswami Iyengar filed O.S. 
No. 65 of 1898 on the file of the Court 
of the District Mursif, Valangaiman 
at Kumbakonam, for ə partition of the 
joint family properties, which ultimately 
ended in a compromise. Ir the written 
statement filed by Srinivasa Iyengar 
exhibited as Exhibit A-4 the stand taken 
up by the father was that Ramaswami 
Tyengar took away.cash from -the family 
properties and that he had beer doing 
money-lending business in his owr name 
by utilising the same. He refers to 
certain properties as-his Own properties 
but would in the main cOatend that 
Ramaswami Iyengar during the time 
wher_he was managing the jint, family 
and when he exercised the Offire cf 
karnam, lent monies as stated in 
the third schedule to that, pleint and 
would assert that he has,secreted a sum 
to the extent of about Rs. 5,500. He 
also catalogues the debts of the’ family 
amountirg to Rs 1,420 which were 
Outstanding or that date. Ramaswami 
Tyengar was examined and his-depssi- 
tion is marked as Exhibit B-36 He 
would admit that he had indeperdently 
borrowed monies and his father and his 
brother are not in any way resp2zsible 
to pay those debts He would swear 
that the monies lent in the rame of 
his wife belongs to her and that he was 
by then doing mOney-lending business 
of his Own. In Exhibit B-36 as prc- 
duced, there is nO suggestion to Rama- 
swami Jyengar that these monies were 
secreted by him irom the income of the 
joint family. There was ro attempt on 
the part of Srinivasa Iyengar in that 
litigation tO prove that the catalogued 
items in the third schedule to his written 


statement were all monies which at one . 
time belonged to the joint family, and ` 


which were misappropriated by Rema- 


swawi Iyengar, It was in these circum- 


„stances, that the compromise was effected, 
Under the compromise decree, ‘Rama- 
swami Iyengar gave up all bis rights in 
the family lands and'took over the burden 
to pay his debts to which he spoke in 
his examination. Mr. Chellaswary 
would contend that the | enumeration 
of the details in the written statement 


of Srinivasa Iyengar t0. the effect that 
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there has been such misappropriation 
wCuld .by itself be sufficient to give the 
impression that Ramaswami I yergar 
secreted the family furds to his advan- 
tage. His argument is that the cOm- 
promise decree and Fxhibits A-1 to A-4 
which relate to the-suitO.S. No. 65 of 
1898 do give the impression that Srinivasa 
Iyengar and Rajagopala Tyergar gave 
up their right to the said sum of Rs. 5,000 
misappropriated by Ramaswami Iyengar 
and in lieu thereof Ramaswami Iyengar 


, gave up his right Gver the joint family pro- 


perties. This is a very tall suggestion: This 
will be made clear from the cenduct of 
the parties: after the compromise decree 
and how the family properties were 
dealt with and that pcssibly cculd have 
been the incCme from the properties 
even assuming that Ramaswami Iyergar 


was for sometime in sole managementof 


it, An accent is made on ““@ Abu. seir” 
referred to in Fxhibit A-1. This is the 
compromise decree, If really the inten- 
tiors Of the parties were that there is 
such a misappropriation or appropria- 
tion cf a sum of Rs. 5,000 by Ramaswami 
Tyengar, nothing prevented the parties 
frcm makirg areferercetcitin the com- 
promise mem^. It is significar tly silent 
In fact, the‘ @@ubu aar” 
referred to in Fxhibit A-} compels the 
first and the secCnd deferdants to dis- 
charge them. Obvicusly, Ramaswamy 
Iyengar did not want to take a share in 
the family properties, as by ther. he was 
iryirg to stand or: his cwn legs by exert- 
irg himself. This is clear from the fact 


‘that it is the admitted case of the parties 


that scon after the the compromise 
decree Ramaswami Jyengar shifted to 
Kumbakoram and began to earn on 


-his own. The recitals in Fxhibit A-1 


that the moOney-lerding busiress was 
carried or, in the names of himself and 
his wife or son and that Srinivasa 
Iyengar had nothing to do with them 
give a clue that the father and the brother 
never attempted to further their self- 
serving statements made in the written 


statement that such monies were carved 


out Gf the joint family. We are unable 
to agree with the reasoning of the learned 


judge, that the. dominant intention of 


Ramaswami Iyengar was tO safeguard 


_his assets from the purview of his father 


and_ brother, Until. it- is established 
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e 
that such assets held by Rameswami 
Iyengar had anything to do or something 
to do with the family properties and its 
income and unless such proof is available, 
it is difficult to hold that the compro- 
mise decree ir the above suit should be 
understood as a mere camouflage and 
that Ramaswamt Iyengar should be: 
deemed to have misappropriated the 
family funds and the result of the c^m- 
promise décree is that he severd his 
connections with the family after taking 
a substantial sum of about Rs. 5,000 
from it. A reference is made to Fxhibit 
B-164 wherein the recital is that Srini- 
vasa Iyengar ‘and Rajagopala Iyengar 
were selling the share obtained by them 
in 'the partition, suit of 1898. This is 
pressed. into service by Mr. Chellaswamy 
who contends that there were an effec- 
tive partition and a mutual release as 
between the parties and that, therefore, 
it cannot be said that- Ramaswami 
Iyengar left the family without taking 
any benefit from it. Here egair, it is 
a matter Of speculation, The plaintiff, 
who sp0ke in the box, was giving cut a 
story Cf which he isnot personally aware. 
It is not difficult to conceive that 
Ramaswami Iyengar, who was shrewd 
and more dynamic than the other 
“members cf the family, wanted -to get 
Out of it as early as possible, and he 
instituted the partition action so that 
the division in status and by metes and 
‘bounds may be put on record. It is 
also not impossible to conceive that a 
cOparcener, who was able to stand cn his 
Own and who was able to earn by his 
own efforts would give up his rights in 
the joint family totally and would prefer 
to come Out Of it rather than be in it 
taking no benefit under jit, but -only 
liabilities. That Ramaswami Iyengar 
was having m)rey-lerding busiress is 
admitted by Srinivasa Iyergar in 
Fxhibit A-4, Fxbibit A-93 is yet arother 
documer.t which shows that Ramaswami 
Iyer.gar was doing business of his own. 
It is the cCmmon case Of all parties that 
Ramaswami Iyengar was the karnam 
of the village. This happened at a 
tin e when Srinivasa Tyerngar was absent 
frem the village. As the Office of karr.am 
was hereditary in those days, Ramaswami 
Iyengar was apptinted to that office. 
Srinivasa Iyengar did not have the 
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authority to transfer that offee tO 
Ramaswami Iyengar, On account, Of 
the fortuitcus circumstances resulting 
from the absence of Srinivasa Iyengar 
from the village, the appropriate authc- 
rity should have thought fit to, appoint. 
Ramaswami Iyengar as the karr2m,’ 
as he was the son of the last holder of 
the Cffice. The trial Judge himself con- 
cedes that Ramaswami Iyengar should 
have earned handsomely when he was 
functioning as karnam, He would also 


‚characterise him as a person, who was 


consulted by the villagers and as one 
who was looked upon as Advocate 


‘General by the residents of. the village. 


The lower Court fell into a fallacy when 
it assumed that Srinivasa Iyengar trans- 
ferred the Cffice of karram to Rama- 
swami lyengar and that Ramaswami 
Tyengar was'holding the Office of karram 
as trustee Of the family. All the inccme 
earned by Ramaswamilyengaras kar- 
namof the village being the result of 
gains of learring are his Own properties, 
ard cannot be treated as assets belon- 
girg tO the joint family. We ere 
unable therefore, to agree with the trial 
Court that all such income earned by 
Ramaswami Iyengar and which was 
util’sed by him in his money-lending 
business, shCuld be deemed to be family 
properties in which Srinivasa Tyergar 
and. Rajagopala Iyengar had a share. 
We have already referred to the fact 
that in the compromise decree Or in the 
proceedings, there was no p*inted refe- 
rence tO the fact that all the income 
earned by Ramaswami Iyergar as 
karram should be deemed to be icint 
family income. Even if it is possible to 
cull Out from the pleadings any such 
suggesticr, they were not furthered and 
the position wCuld not be əs now put- 
forward by the learned counsel for the 
respondents. Thus, the reasonable 
impression gained on a study cf the 
relevant exhibits connected with the 
partition. action of 1898 is that Rama- 
swami Iyengar, who. was by then 
earring as a karram and as a money- 
lender wanted to sever his connections 
with the family which was notaffluert 
so that he would stand on his own ard 
Own properties of his Own without the 
same being shared by- his father or his 
brother. We are unable to hold that 


| H 


at the time when Rameswami [Iyengar 
left the family in consequence of the 
partition decree, he left it,with substan- 
tial joirt family nucleus in his hands 
and which nucleus was the foundation 
for further earnings and further acquisi- 
tions thereafter, i 


7. This leads on to the question, whe- 
ther there could have been any surplus 
income in the family which owned only 
about 9 acres of land on the whole, 
Soon after the partition Srinivasa 
Iyengar and Rajagopala Jyengár began 
to sell the properties whicb they took 
Over under the partition decree. Under 
Fxhibit B-160, 21 cents of land were 
sold for Rs. 20. . Under Fxhibit B-121 
Of the year 1962, 73 cents were sold for 
Rs, 165. Under Fxhibit B-162, three 
acres and 63 ceats were sold for Rs.J,000 
to clear off antecedent debts. After 
selling away a sizable portion of the 
family properties taken over by them, 
the balanee thereof were divided under 
Fxhibit B-63 between Srinivasa Iyengar 
and RajagOpala Iyengar. A reading 
of this document shows: that what was 
divided amongst them were very smali 
extents of land. It is, therefore, fairly 
clear that in order to discharge very 
small debts, Srinivasa . Iyengar and 
Rajagopala Iyengar had to sell away 
the corpus Of the family. If really there 
was considerable, incomefrom the family 
properties taken over by Srinivasa 
Tyengar and Rajegopala Iyengar, then 
there was nO necessity at all, for the 
sales under Exhibits B-160, B-161 and 
B-162. Apart from the bare sugges- 
tion made by the plaintiff, who was not 
in the know of thingsat the appropriate 
time, there is no evidence to show that 
during the time when Ramaswam1l 
Iyengar managed the joint family pro- 
perties, there was such considerable 
incOme and necessarily surplus income, 
which could form the nucleus for the 
investments made by Ramaswami lyen- 
gar, when _he was managing the 
family during the absence of his father. 
The argument is repeated before us by 
Mr. Chellaswamy that there was. such 
income. This argument is based on 
pure speculation as the learned Judge 
calls it ‘broad probabilities’. We. have 
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e 
already expressed the view that the earn. 
ings of Ramaswami Iyergar as karnam 
cannot be added on to theinccme of the 
joint family. The probability, there- 
fOre, is thatsuch income, which was his 
Own was utilised by Ramaswami J yengar, 
when he lent monies to third parties. 
either in his Own name'or in the name 
of his wife. One other fairt argument 
was that the sales under Exhibits B-160, 
B-16] and B-162 were distress sales. 
There is nO warrant for this at all, 
The sales were made in Order tO. pay 
Off debts; possibly there was no income, 
and, therefore, the cOrpus«had- to be 
sold to.pay off debts. _ ro 


8 Mr. Chellaswamy wants to rely 
upon the Observaticrs of the Supreme 


Court in Mallesapfpa xvx. Mallappa,? 
These observations are tOrn out 
of the context. We do not think 
that in that case any . departure- 


has been made from the well-known rule 
that proof of. the existence of. a joirt 


family does nct by itself lead to the. 


presumption that the property | held 
by any member of the family is joint 
and that the, burden lies on the one 
who asserts thatany such item of pro- 
perty was joi-t and he has to establish 
it. One method by which it cOuld be 
established that a particular property 
is joint family property. is to prove by 
acceptable evidence the p?ssession of a, 
nucleus of joint family property or 
family funds. Ifthe possession of an 
adequate rucleus is shewn, it is then 
Open tO the member, who. claims the 
property as his self-acquisition tO prove 
that no portion Cf the family funds 
was utilised by him for acquisition. But 
if the fundamental fact of the existence 
of available surplus incCme cr adequate 
nucleus is not established, ‘then the pre- 
sumption works the Other way and the 
properties standing in the name of 
a particvlar member, in such circum- 
stances, wCuld be deemed to be his pro- 
perty, unless the contrary is established 
in a manner known to law by the chal- 
lenging member. . Having regard ‘to the 
treatment of the’property by. Srinivasa 
Iyengar -and Rajagcpala lyengar, we 


a m 
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are unable tO hold that there was such 
adequate nucleus Or family funds which 


formed the basis for the further acqui-’ 


_ sitions Of properties by Ramaswami 
lyengar after he shifted to Kumbakonam, 


9. Thére are’ also certain statements 
made by the plaintiff himself which are 
against his interest and which also would 
' throw light upon ‘the fact that there was: 
no joint family- nucleus. In Exhibit 
B-37 the plaintiff asked for funds for 
his ‘further “education. ‘There is no 
whisper about the existence ofjoint family 
property.- On the oter hand, for a 
paltry sum of Rs. 204 he would request 
his father to earn it and send-it to him. 
If really the family was possessed of 
considerable income the plaintiff weuld 
not have written such a letter. A suit, 
filed by the husband of one of the 
daughters of Ramaswami Iyengar against 
Ramaswami lyergar and the plaintiff 
and the.secOnd defendant was settled 
Out of Qourt and the plaintiff and the 
second defendant were not made liable 
to the suit claim. This was obviously 
because there was no joint family pro- 
perty in the hands cf Ramaswami 
Tyengar, which cCuld be proceeded 
against. In that suit, a writter state- 
ment which was adopted by the plaiv- 
tiff herein filéd by the second defendant 
herein, is very significant The plaintiff 
would admit that the prOperties in. the 
possession Of Ramaswami Iyengar are 
his own’ self-acquisitions and defendants 
2 and 3. have no contro] over the same, 
and that, therefore, they were at the 
absolute disposal of Ramaswami 
Iyengar, 'He would also add that he 
and the second defendant herein did 
not possess any joint family assets and 
that none of the properties mentioned 


in the plaint which were by then owned . 


‘by Ramaswami Iyengar has become 
blended or merged in thé joint family 
properties. In Exhibit B-129 of the 
year’ 1944, the plaintiff would again 
categOrically refer to the fact that there 
were no joint family assets Or properties 
in the hands of Ramaswami Iyengar. 
In this letter he confirms that he 
has received various sums from his 
father, who paid tbe same for his 
education, .The comment is that these 
letters were written with a motive to 
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‘Ramaswami Tyengar from his son, The 
plaintiff is not such a gullible persov. 
He spoke the truth and emphasised the’ 


reality. For mcre ‘than two decades, 
the plaintiff’s consistent case was that 


„there was no jcint family prcperty acd 


that everything which was available 
with Ramaswami Iyergar was his own, 


10. The question arose whether the 
admission in the pleadings made -by tbe 
plaintiff in Fxhibit- B-39 with reference 
tO. a:suit-Of 1937- was. evidence and was 
admissible in -evidence.. Though state- 
ments in pleadings are not :autOmati- 
cally-acceptable as ‘evidence, yet state- 
ments made.by a person against his 
Own interest-and at a time’ when he 
could have laid threadbare the correct 
facts ‘would. ‘be’ admissible evi- 
Out 
Of such candid admissions cannot be 
lightly got over by the person who pleaded 


in that way. -Jn Basang Singh v. -Faraki- 


Singh! the ‘Supreme Court held: 


“Under the Indiar law, an admis 
sion made by a partyin a plaint signed 
and ‘verified by him may be used as 

_ evidence against him in cther suits. 
Tn other suits, this admission cannot be 
regarded as cOnclusive, and it is Open 
to the party to show that it is not 
true.” 


The insipid explanation to get over the 
written statement and the admissions 
as abOve by P.W. 1 does not appeal to 


us at all. ' It would be difficult to agree 


with him that he-did not sign the writ- 
ter statement, but the advocate adopted 


~ 


it. He is an educated person and he-’ 


cannot be allowed to say now that he 
adopted a written statement without 
knowing its contents, 
Il. The above admissions ard the 
conduct of the plaintiff spread Over a 
long period of time is an indication to 
show that at no time the plaintiff felt 
thet there were joint family properties 
and income from such properties which 
could be availed of by him at a later 
stage, . i 


I. (1967) 1 S.C.J. 476 : 


(1967) 1 S:G\R. 1; 
ALR. 1967 8,0, 341. . 


1 


12. We, have already touched “upon 
the fact that the family properties of 
an extent of 9 acres odd cCuld not have- 
yielded so much income so as to ‘leave 
a surplus in the hands of the manager 
for him to-utilise the same for the bene- 
fit of the members Of the family. 


13. Mr. Chellaswami, would contend 
that they were fertile lands ard that 
Ramaswami Iyengar was in manage- 
ment of the family properties for a period 
of seven years and, therefore he must 
have retained -with him © sufficient 
surplus income of the joint family. 
Reference is made to Fxhibits B-40 and 
B-41. He would urge that Ramaswami 
‘gave up his claim in the family proper- 
ties because it was advantageous to him. 
No doubt, he would also advance the 
argument that the earnings of Rama- 
swami Iyengar as a -karnam should 
be deemed to be joint family incCcme. 
‘All these co%tentions found faveur with 
the trial -Ceurt. But.we are vurable 
tO agree with them. The family had 
to sell alm st the entirety of the family 
properties “to ‘discharge paltry debts. 
There is nothing compelling in the 
‘recitals in these deeds which would 
prompt us to hold that the sales under 
Exhibits B-160 to B-164 were all distress 
sales. The burden is very beavy on 
the plaintiff to establish the existerce 
of joint family nucleus. The mere lapse 
of time will not relieve him from dis- 
charging his obligation. The march 
and passage of time cannot be taken 
advantage of by the challengirg co- 
parcerer and this by itself would not 
enable him to relieve himself of bis légal 
duty to prove the Obvious,namely, that 
the family was possessed of funds and 
that there was sufficient joint family 
nucleus from which the further accre- 
tions were made by the member 
maraging the same. 


x4.. Another interesting contention 
‘raised by the plaintiff is that Ramaswamt 
Iyengar should -be deemed to have 


annexed all ‘the suit- properties to the ` 


joint family and blended them -as such 
and, therefvre, he would be entitled 
to his legitimate share therein notwith- 
standing ‘the fact that the properties 
are in, the names Of Ramaswami Iyengar. 
S L j—9. 
( 
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Or his near and dear. Whether. in. 4 
given case there was such blendirg lead- 
ing to the reasOnable impression that 
the’ member Or the cOparcener has tetally 
and fully abandored and relinquished 
his rights Over.such properties acquired 
by him is One offact and has to be estab- 
lished ‘by acceptable material. It is 
not-meré physical mixing of the income 
Of such properties and ‘not even acts of 
generosity. by which the father or the 
head of the family ‘allowed others to 
participate in such inctme would lead 
to the presumption that the property 
has been blended with joint family 
property. As early as 1936 “Madhavan. 
Nair, J., made it clear in Naina Pillai v. 
Daivenai Ammal', thus: 


< By merely being dealt with as joint 
" family property the self-acquired prc- 
perty of the persor who deals with it 
as such does not necessarily lose its 
character Of separate property. The 
_ person who -alleges that the property 
‘1s joint family property must show that 
the Owner has voluntarily thrown the 
property into the joint’stcck with the 
intention Of abandoning all separate 
-4 claims on ite? >` ` Sa 


This principle has been approved. by the 
Supreme Gourt in Narayana Raju v. 
Chamaraju®, as follows : i 
s It is a well established doctrine of 
‘Hindu law that property which was 
‘Originally self acquired may become 
joint property if it has. been volunta- 
= yily thrown by the cOparcener into the 
joint stock with the intention of aban- 
doning all separate claims to it. 
Bur tke question whether the cOparce- 
ner has doreso ornotis entirely a ques- 
_+ tion of fact to be decided in the light of 
_ all the circumstances Of the case. It 
`- must be established that there was a 
_ clear intention on the part of the 
~ cOparcener to waive his separate rights 
' and such an intention will not be ihn- 


, ferred from acts which may have been 


done from kindness or affection. The 
important point to keep in mind is 
that the separate property Of a Hindu 





1. 43 L.W. 302: A.I-R, 1936 Mad. 177. 
2. (1968) 2 S.C.J..749:.(1968) 3S.C.R. -464; 
A,I.R-1968 S,C, 1276. `` 
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cOparcener ceases to be his separate 
prcperty and acquires the characteris- 
tics of bis joint family or ancestral 
property, not by mere act of physical 
mixing with his joint family Or ances- 
tral property, but by his own volition 
and intention, by his waiving Or sur- 
rendering his special right 
separate property. Such intention 
can be discOvered Only from his words 
or from his acts and conduct.” - 


It, therefore follows that urtil there is 
clinching proof of relinquishmert or 
abandonment Of separate claims Over 
the separate pr perty of a member of a 
Hindu joint family and until it is shown 
that as a consequence Of such abandon- 
ment, he has mixed up the said property 
inextricably with the joint family funds 
or Other prcperties so that the quondam 


independent character of the property. 


as self acquired property is lest the dcc- 
trine of blending carnot lightly be in- 
voked, We are, therefore, unable to 
accept the alternative contention of Mr. 
Ghellaswami that the self-acquired pro- 
perties cf Ramaswami Iyengar were so 
mixed up sO as to lose its character ard 
stamp Of self-acquired prcperty ard ac- 
quired a rew status Of joint family pro~ 
per-y. 7 


15. The father executed several wills 
Fxbibits B-i to B-10 and under Fxhibits 
B-6 and B-7 he has settled valuable pro- 
perties as set Outin the E schedule to the 
plaint in favour of the plaintiff, He also 
settled from time tO time properties in 
favour Of the first, second third and the 
fourth defendants. The plaintiff was 
receiving the income from the E schedule 
properties and there is nO reason to dis- 
believe D.W. 5 when he says that the 
plaintiff has entered into possession of 
such prc pertes settled on him by his father, 
The father has consistentty from 1937 
to 1964 treated these properties and des- 
cribed them as h s self-acquisitions. The 
plaintiff never took any Objection to such 
a treatment Of the properties. Fven if it 
could be presumed that the plaintiff ‘was 
helping his father that-by itself is not 
sufficient; as acts Of generosity and kind- 
ness by a father by which the sor was 
allowed to participate in tke adminis- 
tration of his self-acquired properties 
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Or enjoy a pari of its income py itself 
would not be evidence to sustain the 
contenticn that the self-acquisitions of the 
father are joint family properties. A 
curious reasoning cf the learned Judge 
is that Ramaswami Ivengar was an in- 
dependent person and a shrewd person 
too and, therefore, he brought out all 
instruments such as wills and settlements. 
But this would be begging the question. 
Though the conduct or admissions by 
One Or the other of the members of a 
joint family to meet a particular contin- 
gency Or to get an advantage are not of 
much value in determining jointness 
Or otherwise of the family, yet their as- 
sertion in relation to the estete is an im- 
portant factor, which should be taken 
into cOnsideration in determining not 
Only the factum of severance in a family 
but also as .regards the character of the 
property 28 well. Vide Mst. Rukmabhai v. 
Lala Laxminarayan ana oih:rs+, The stamps 
and badges which would ordinarily dis- 
tinguish self-acquired property from 
joint family -prcperty are very well- 
known, The property should have beer 
acquired by the member, may be the 
father by his own exertions and such ac- 
quisitions should be without any refe- 
rence tO Cr with the aid of family funds 
and lastly,such properties were not mixed 
up with the family property with the 
intention Of bringing it to the hotchpot - 
of the joint family. In our case, ‘we 
find that every indicia to badge the suit 
properties as the self-acquired properties 
of Ramaswami Iyengar is available. 
Ramaswami Iyengar was by himself a 
very capable person, As a karnam, he 
ought to have earned by himself. This is 
also clear from Exhibit A-93. He was 
convicted under section 4(C6, Indian 
Penal Code, for having converted. pledged 
goods, This was in the year 1900, We 


are referring to this exhibit only to 


show t'at asearly as 1900 Ramaswami 
Iyengar was lending money and held him- 
self Out as a money lender. After going to 
Kumbakonam, he was employed in a 
flourishing concern and it is not in dis- 
pute that although he was employed asa 
clerk, he was independently exercising 


ES 
1. 1960. S.G.J. 433: (1960) 2 S.G.R, 25 
ALR. 1960 S.C, 335. j 
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a vocation of money lending. Heé used 
to bor.ow monies at a smaller rate of in- 
terest and lend itfor bigher rate Of ir- 
terest. The learned Judge himself finds 
that T.S. Ramaswami Iyengar was very 
frugal and financially sound, But he 
fell into an error in assuming ‘that the 
‘source of such business ‘was ancestral 
nucleus.. No doubt, he performed the 
marriages Of the female members and 
was admittedly lending monies or, othis 
and promissory notes and is supposed 
to have maintained account also. The 
uncharitable remark of the-learned Judge 
that D.W. 5 should be deemed. to bave 
suppressed the accountsis not borne out 
by evidence. Ramaswami Iyengar.was 
being assessed - as an. individual to 
incOme-tax. Thus, it is seen. that 
whilst the conduct of the plaintiff in hav- 
ing accepted the settlement deed Fxhibit 
B-7 is not explained.satisfactcrily by the 
plaintiff, the other surrounding circum- 
stances Of the case are clear pointers tO 
the fact that Ramaswami Iyengar,when 
he dealt with the suit properties under 
Exhibits B-L to B-10, was dealing with 
his own, self-acquisiticn ; and not the joirt 
family properties. 


» 


16. The question of-accounting would 
arise only if the properties were joint 
family properties, As in ovr view, all 
the suit properties should. be deemed. to 
be and held as the properties of Rama- 
swari Iyengar, in which the plaintiff did 
not acquire a right bv birth, no such ac- 
counting can be directed, as it 1s not 
possible. 


z7. As regards the wills and settlement 
deeds, no question has been raised before 
us. There was nO argument‘ befCre us 
that they were not executed when T.S. 
Ramaswami Iyengar was in a sound 
and disposing state of mind, ‘We are 
not , therefore, referring to this and we 
accept the finding of the Court below that 
the wills have been executed validly by 
Ramaswami Iyengar, when he was in a 
sound state of mind. 


18. In the result, we hold that the suit 
properties are net joint family properties 
and that Ramaswami Iyergar had the 
requisite authority ard competence to 
_ settle Or will away the same, as he did 
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under Fxhibits B-l to P-10 and that the" 


plaintiff is not entitled to a decree for 


partition and separate possession, as clai- 
med by him. 


Ig. The appeal is, ‘therefcré, allowed 
with costs. i 
R. S. 
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Rajam alias Rajalakshmi Ammal and 
another - Respondents. 


Promissory note—Suit on—Note execu- 
ted in favour of R—Suit filed by A and 
V alleging that R was their power-of- 
attorney agent ~— Suit not maintainable 
since A and V were neither payees nor 
endorsees — Question of law can be 
raised even later though not raised in 
the written statement. Ta 


A suit was filed by A and F on a promis- 
sory note dated 26th August, 1965. 
executed by K and C in favour of R for 
a sum of Rs. 3,100. The plaintiffs alleged 
that R was their power-of-attorney agent 
and they relied upon a letter dated 14th 
January, 1969 given by K to them as an 
acknowledgment of liability for the pur- 
pose of limitation. The defendant con- 
tended that the ‘said letter was executed 
only after ‘the debt was barred by limi- 
tation though dated 14th January, 1969. 
On the date on which the suit was post- 
ed for judgment the plaintiff filed an 
application for amendment of the plaint 
alleging that the’ _ defendant had ack- 
nowledged the liability in another letter 
addressed to R bearing postal seal of 
23rd August, 1968 and that in any event 
the letter of 14th January, 1969 amount- 
ed to an express promise to pay the bor- 
rowed debt. The trial Court rejected 
the application and dismissed the suit as 
barred by limitation. The lower Appel- 
late Court however allowed the amend- 


* S.A. No. 1312‘of 1974. 9th February, 1977. 
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“ment sought and decreed the suit. ‘ The 

defendant also contended that the suit 
` was not maintainable on the ground 
that neither 4 nor V was payee of 
endorsee under the promissory note. 


On further appeal to the High Court, 


` Held: Tt was open to the lower Appel- 
late Court to consider the question whe- 
ther the amendment of the plaint pray- 


ed for by the plaintiffs and disallowed 


by the trial Court could be allowed and 
the lower Appellate Court had the right 
to allow the amendment. 


[Para, 4.],. 
The question raised as to the 
maintainability .of the suit was 


one- of law and a mere perusal of the 
promissory note’ and the plaint would 
show that the note had been executed in 
|favour of R and that the respondents 
were not payees or endorsees and it: was 
only necessary for the appellant to bring 
this ‘fact tothe notice of the Court in 
connection with the legal submission that 
the suit by the respondents, who were 
‘not either the payees or endorsees of the 


promissory note was not maintainable” 


Under the circumstances, the suit which 

had. been filed on the promissory note by 
the respondents who were not either the 
payees or endorsees was_ not- maintaina- 
ble. ote 8. 
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Appeal against the decree of the District 
Court, West Thanjavur at Thanjavur in 
‘Appeal Suit. No. 82 of 1973, preferred 
against the decree of the Court of the 
Subordinate Judge of Thanjavur in 
Original Suit No. 21 of 1972. ° 


T. R. Srinivasan and K. Ramamoorthy, 
for Appellant. 


T. N: Manikanteswaran, 
dents. 


for Respon- 


The, Court delivered the following 


y 
JupGMrent.—The defendant, who failed 
in the ‘Lower Appellate Court is the 
appellant. The respondents filed the 
suit for the recovery of money due on 
the promissory note. Exhibit A-1 dated 
26th August;:1966 executed by the 
- appellant- and his brother’s son Chocka-| 


if 


lingam in.favour of one -Ramanatha Iyer, 
for Rs. 3,100 alleged to have. been 
advanced by the respondents, according 
to whom Ramanatha Iyer.was their:power 
of attorney agent. ‘The. 


attorney agent on 17th January, 1972 and 
relied upon the letter Exhibit A-2 dated’ 
14th January, 1969 given by the-appel- 
lant ta them as an acknowledgment of 
liability for the purpose of limitation: 


2. The appellants defence was that the’ 
letter Exhibit A-2 was executed only ‘in 
January, 1970 after the. claim had ‘be- 
come barred by limitation, “though: it~is’ - 
. dated 14th January, 1969, and ‘that the 
suit is, therefore, barred ‘by limitation ~ 
After arguments were advanced’ and 
judgment was reserved, the respondents 
filed an application: for amendment -- of 
-the plaint on the date’ on which the suit’ 
was posted for judgment. - The amend- 
ment prayed for was to the effect: that 
appellant had 'acknowledged the liability 
by another letter ~Exhibit A-3 bearing 
the postal date seal 23rd August, 1968: 
and addressed to Ramanatha Iyer and 
that, in any event, Exhibit A-2 cannot’ 
be construed as an acknowledgment and: 
it constitutes an express promise to pay 
the borrowed debt and it is not a void: 
agreement in view of section 25 (3) of 
the Contract Act. The trial Court 
dismissed that~ application and another 
application filed on the same date to.- 
reopen the case observing that the pro- 
posed amendment seeking to rely upon 
Exhibit A-2 as an agreement to pay a 
barred debt introduces a new case, 
which has not been pleaded in the origi- 
nal plaint. The learned District Mun- 
sif found that Exhibit A-2 had been 
executed in January, 1970 as contended 
by the appellant more than three .yeárs 
after.the date of the .suit promissory 
note Exhibit A-1 and would not save 
limitation and he dismissed the suit 
without costs holding that the suit was: 
barred by ’ limitation. But, on appeal 
the learned District Judge agreed with 
the. trial Court in coming to the conclu- 
sion that Exhibit A-2 was executed only 
in January, 1970, but however, held -that 
it amounted to an agreement to pay the 
barred debt and would enable the res- 
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„ respondents: | 
filed the suit though another power-of- - 


pondents to recover the amount in view 


of section 25 (3) of the Contract Act. 


and he allowed the appeal with costs 
throughout. | 


~” 


3.” Two points were urged before me by 
Mr. T. R. Srinivasan, the learned -cotin- 
sel for the appellant and they. are: (1) 
that the letter Exhibit A-3 -bearing the 
postal date seal of 23rd August, 1968 is 
addressed to Ramanatha Iyer-and has not 


Ds 


been relied upon as an acknowledgment: 


of liability for the purpose of limitation 
and the letter Exhibit A-2- having been 
admittedly obtained only in January, 1970 
would not save limitation and (2) that 
the respondents, who are not the payees 
in the promissory note, Exhibit A-1, are 
not ‘entitled to maintain the suit on the 
promissory note. The letter Exhibit 
A-3 had not ~ been relied" upon in the 
lower appellate Court even in the me- 
morandum of grounds of appeal and the 
learned District Judge has not relied up- 
on it, as saving limitation in his judgment 
where he hds proceeded on the basis that 


Exhibit A-2 would amount to a promise ` 


in writing, signed by the person charged 
therewith to pay wholly the debt of which 
the creditor’ might have enforced pay- 
ment but for the law of limitation of suits 
as required by. section 25 (3) of the 
Contract Act and that the suit is, there- 
fore, in time . The learned counsel for 
the appellant submitted that there is no 
allegation in the plaint that by Exhibit 
A-2, the appellant had promised to pay 
wholly- or in part the promissory note 
debt, the claim in respect whereof 
would otherwise be barred by limitation 
and that it is, therefore, not open to the 
Court to give relief- to the respon- 
dents on the basis of Exhibit A-2. 

But the learned counsel for the respon- 
dents- relied upon some decisions which 
would be referred to presently and sub- 
mitted that the trial Court ought to have 
allowed the amendment prayed for and 
that it is open to the Court to take note 
of Exhibit A-2, as a promise to pay ‘the 
barred debt and give relief to the res- 
pondents. The first decision relied upon 


by the learned counsel for the respondents, 


in this connection is of a Bench of the 
Lahore High Court in Parmeshri Das v.. 
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Fakiriat, where the learned Judges had 
observed : 


“Gobinda Mal v. Santa, followed 
Jogeshwar Roy v. Raj Narain Mitter? 
and held that under Order 7, rule 6, 
Civil Procedure Code, the plaintiffs 
were bound to show in the plaint, the 
grounds upon which exemption from 
the law of limitation was claimed and 
that, as there was no mention in the 
plaint of the alleged acknowledgment 
of liability by the defendants, plain- 
tiffs could not be allowed to rely on 
erase In Hindu Mish v. Heram- 
ba Chandra, it was pointed out that 
the case of Jogeshwar Roy v. Raj 
Narain Mitter? did not lay down any 
inflexible rule of law, and it was held 
that if the plaint shows the ground of 
exemption the reqttirements of the Code 
were satisfied, but this does not pre- 
clude the plaintiff from taking another 
and an inconsistent ground to get over 
the bar of limitation if he believes that 
the latter is the true ground; and the 
\ Court, allowed the plaintiff tq urge that 
the suit was not barred .by limitation 
for a reason different from the one 
assigned in the plaint We agree 
_ with the intepretation put upon the law 
in Yakub Ebrahim. Sayani v. Bai 
Rahimathař and Hindu Mish v. 
Heramba Chandra* and consider that 
the plaintiffs should not be debarred 
from, putting forward the admission of 
the defendants made by them in their 
written statement of the 25th June, 
1906.” l . 


(E E EE E E a 


This decision of the Lahore High Cout 
has been followed by Achhru Ram, J., 
of the East Punjab High Court in Thakar 
Das v. Sant Ram® in rejecting the con- 


tention urged before’ him that the plain- 
` tiff having claimed exemption from the 


law of limitation only under section 20 





(1921) 60 1.C. 772. 

(1915) 26 I.C. 441, 
(1904) I.L.R. 31 Cal. 195, 
(1911) 13 C.L.J. 139. 
(1908) 10 Bom.L.R. 346. 
A.L,R, 1949 East Punj. 219, 


on the ground of part payment of the 
principal cannot be permitted to claim 
exemption on the ground of acknowledg- 
eu under section 19 of the Limitation 
ct. - 


4. The next decision relied up- 
on by the learned counsel for 
the respondents is of a Bench of the 
Bombay High Court in Gunnaji Bhawajt 
v. Mahanjt Khoosalchand., In that case, 
as in the present case, after hearing of 
the suit brought by the plaintiff for the 
recovery of a sum due on the foot of an 
account the defendant raised the plea of 
limitation. The plaintiff thereupon ap- 
plied for leave to amend his plaint by set- 
ting out an acknowledgment in writing 
signed by the defendant within the period 
of limitation. The trial Court presided 
over by Russell, J., refused the applica- 
tion. But on appeal, it was held by the 
Bench that the view of Russell, J., that 
the amendment asked for would convert 
the suit into one of a different and in- 
consistent character was incorrect and 
that it would remain the same based up- 
on exactly the same cause of action ex- 
cept for the addition of one allegation 


‘and that the amendment should be allowed 


as shown in paragraph I of the memo- 
randum of appeal. The learned Judges 
allowed the amendment and granted leave 
to the defendants to file a supplemental 
written statement if they were so advised. 
No doubt, the course adopted by the 
learned Judges in that case had not been 
adopted by the learned District Judge in 
the present, case, for he had remained 
content with criticising the trial Cour for 
not allowing the amendment, but did not 
specifically allow the amendment and 
grant an opportunity to the appellant to 
file a supplemental written statement rf 
he is so advised. Though, as. 
already stated, he had proceeded on 
the basis that the letter Exhibit A-2 would 
amount to a promise to pay the barred 
debt within the meaning of section 25 (3) 
of the Contract Act, it is not necessary to 
go into this question in greater detail hav- 
ing regard to the view which I am going 
to take about the maintainability of the 


l, (1910) LL R. 34 Bom. 250. 
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suit filed -by the respondents on the pro- 
missory note in which they are not the 
payee or indorsees. However, it may. 
be necessary to say that it was open to 
the learned District Judge to consider the 
question whether the amendment should 
have been allowed even though no revision 
or appeal had been filed against the order 
of the trial Court disallowing the appli- 
cation for amendment. ‘The’ learned 
counsel for the respondents submitted 
that it was open to the lower appellate 
Court to go into that question under the 
provisions of section 105 (2) of the 
Code of Civil- Procedure. In Seth 
Nanak Chand Shadivam v. Amin Chand 
Pyorilal’, Ray, J., as he then was, who 
spoke for the Bench had observed: 


“The recent decision of the Supreme 
Court in Satyadhyan Ghosal v. Smi. 
Deorajin Debt? - considered the scope 
' and meaning of section 105 of the Civil 
Procedure Code. The Supreme Court 
said that an interlocutory order which 
had not been appealed from either 
becattse no appeal lay or even though 
. an appeal lay an appeal was not taken, 
could be challenged in an appeal from 
the final decree or order. This deci- 
sion is-an authority for the proposition 
that though an appeal could have been 
taken from the order refusing the ap- 
plication for amendment on the ground 
of limitation, yet the question could be 
agitated in appeal - -from the decree in- 
‘ asmttch as the order affects the deci- 
sion from which an appeal has been 
preferred. The Supreme Court re- 


ferred to the decision of the Judicial. 


Committee in Maharajah Maheshur 
Singh v. Bengal Government®, where 
the Judicial Committee said that it 
would be the duty of the Court to cor- 
rect erroneous interlocutory orders 
though not brought under their consi- 
deration until the whole cause had been 
decided and brought by appeal for ace 
judication. 





1. A.I.R. 1970 Gal.8. 
2. (1960) 3 S.C.R. 590 : 


94l. . - oe 
3, (1857-59) 7 M.I.A. 283, 


A.I.R. 1960 S.C. 


T am therefore of opinion that it 1s epen 
to the appellants to contend that the 
amendment should have been allowed.” 


In ‘view of this decision I agree with the 
learned counsel for the respondents that 
it was open to the learned District Judge 
to consider the question whether the 
amendment of the plaint prayed: for by 
the respondents and disallowed by the 
trial Court could be allowed and that the 
Lower Appellate Court had the right to 
allow the amendment. The learned 
counsel ‘for the appellant relied upon a 
decision of Veeraswami, J., as he then 
was in Chinnaswanu Naicker v. Kanda- 


sami Gounder', There the learned Judge 
observed thus: xs 
“No doubt amendment of pleading 


should be freely allowed, at whatever 
stage it is asked for. But, this can 
only be subject to the pleas as to limi- 
tation or other prejudice to the other 
party. If the suit had been instituted 
on 21st July, 1967, it would undoubtedly 
be barred by limitation. Mr. Desikan 
for the petitioner’ urges that 
Madina Bidu Sahiba v. Ismail Durga 
Association’, is distinguishable on the’ 
ground that there’ application for 
amendment of the plaint was taken 
out after issues had been framed and 
the trial held thereon. But I see no 

_ difference in principle, whether the 
amendment is sought for: after the 
expiry of the period of limitation and 
at the stage of trial, before or after. 
The principle is that an application ‘for 
amendment of the pleading should. be 
within the time allowed for the insti- 
tution of the suit”. 


This decision does not help the appellant, 
for the atnendmentt petition in the present 
case which was filed on 22nd November, 
1972 did not seek to rely upon any new 
ground, but only sought to make it ap- 
pear that the letter Exhibit A-2 
which had already been relied upon-for 





1, (1969) 1 M.L.J. 393 : AIR. 1970 Mad. 


81. 
2. (1940) 1 M.L.J.872 : 51 L.W. 608 : LLB: 
(1940) Mad. 808 : A.LR. 1940 Mad. 789, 
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the purpose ‘of limitation would amount 
to an agreement to pay-a barred debt, 
a‘valid agreement, within the meaning 
of section 25 (3) of the Contract Act. 

In this connection the learned counsel 
for the appellant relied also upon a deci- 
sion of the Privy Council in Ma Shwe 
Mys v. Maung Ma Huaung', where it 
was observed: that the real question in 
controversy between the parties in those 
` proceedings was the existence and the 
. chardcter of an agreement alleg- 
ed- to have been made in 1912 for the 
delivery of certain. sites of oil wells 
specified and identified by’ the numbers 
stated in the plaint, which could only 
have been delivered in respect of that 
subsequent bargain and that when once 
that contract has been negatived, to 
permit the plaintiff to set up and eSta- 
blish another and an independent con- 
tract altogether would, in the opinion of 
the Lordships of the Privy Council be 
to go outside the provisions established 
by the Code of Civil Procedure, to which 
reference had been made before them. 


This decision also will not apply to the 


facts of the present case where the res- 


pondents did not seek to set up a new - 


contract or a new ground, but only] 
sought to contend that Exhibit A-2 
which had been relied upon for the 
purpose, of -limitation 
agreement within the , meaning of sec- 
tion 25 (3) of the Contract Act to pay the 
entire amount due under the barred 
promissory note, Exhibit A-1. 


5. The learned counsel for the appellant 
relied upon a decision of the Full Bench 


of this Court in Subba Narayana Vathi-` 


yar v. Ramaswami Aiyar?, where the 
question for consideration was whether 
it was open to the defendant in a suit on 
a negotiable instrument to plead that the 
payee named- in the instrument, or the 
indorsee, as the case may be, is a mere 
benamidan, and not - entitled to recover 
the amount due under the promissory 
note. It was observed in that decision 
thus :—- r, 


1. (1921}-I.L.R. 48 Cal. 823. 
2. (1907) ILL:R. 30 Mad. 88 
508. 


: 16 M.LJ. 
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-© “In- Paramaswa Mudal v.» Kanni- 
-~ muthu,- as already stated it was held; 
we think, -that an undisclosed principal 
~- cannot be> sued .on a negotiable 
instrument. -In-- Ganapati Naiken v. 
- Saminatha Pillai?, -it was held that a 
- benamidar ‘cannot sue-on a negotiable 
instrument and in Gurumurth v. 
` Shivayya®; it was held: (but without 


referring to the terms of the Act), | 


that an infant was entitled to sue by his 
his next ‘friend-on a note taken by his 
mother in her own name on account 
of his estate. These decisions have 
not; been followed until the present 
case and must in our opinion be over- 
ruled. On the other hand, it was 
held in Bojjamuma v. Venkataramayya*, 
dissenting from Ganapati : Naiken v, 
v. Saminatha Pillai?, that it was but 
_ open to the defendant to plead that the 
payee or indorsee was a mere benami- 
dar, and quite recently it has been held, 
we think rightly, in Ramanuja Ayyan- 
gar v. Sadagopa Ayyangar’, that a mi- 
nor cannot sue on a promissory note 
taken in the name of his adoptive 
mother. The decision in Krishna Ayyar 
v. Krishnasanu Ayyar®, as to the liabili- 
ty of the other members of a joint fami- 
ly on a bill ‘accepted by the managing 
- member pr oceeded upon considerations 


of Hindu. Law and does not affect the 


present .question.” 


Yet another decision relied upon by the 
learned’ counsel for the appellant in this 
connection is of -Veeraswami, J., as he 
then was ‘in Subbaraya - Chettiar v. 
Abirami Ammal, where the learned 
Judge has observed: 


“He oneni that the plaintiff could 
in no sense be described as a holder 


rc 








l. S.A. No. 182 of 1891 (unreported. ya 

2. C.R.P. No 578 of 1895. (unreported). 

3. (1898) I.L.R. 21 Maf. 391 
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5. (1905) LL.R. 28 Mad. 205 : 15 a 
249. 

6. (1900) I.L-R. 23 Mad 597. 

7. I.L.R (1964) 2 Mad. 720 : 77 L.W. 524: 
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of the promissory note, and the suit, 
so fdr as his client was concerned, 
being wholly rested on the promissory 


note; she could not, in the absence of .. 


an endorsement or transfer of the 
promissory note in her favour, main- 
tain the suit against the second defen- 
dant and recover on the: basis of the 
promissory note. I. accept; this con- 
‘tention. No stranger to .a contract 
can sue upon it. 
principle of -law.:>Thig principle - is 
applied to Negotiable Instruments 
-Act, which is but a part of the law 
of contract. Apart from that, sec- 
ition 8 of the Negotiable , Instruments 
Act clearly defines a holder as a’ per- 
son entitled, be it noted, in his own 
name to the possession of the pro- 
‘missory note and’ to receive or recover 
the amount due thereon -fromt the par- 
‘ties thereto.: The. rights of-an endor- 
_ssee to sue on the: promissory note are 
- -Tested on special statutory provisions. 
Though the plaintiff’s .case-was’ that 
- she'was the beneficial’ owner òf the 
-promissory note as the: consideration 
therefor proceeded’ from her, inasmuch 
as she was not the holder of . the pro- 
missory note, it would follow that she 
could not, on the basis of merely 
being the: beneficial owner thereof, ‘sue 
to recover the money due on the pro- 
missory note. 


‘6. This point was decided by: Venkata- 
‘rama Reddiar v. Valli: Akkal*, > Varada- 
cchariar, J., spedking for the Full Bench, 
while holding that the beneficial owner 
„could not, on the strength of that: title, 
‘maintain, a suit on a promissory note, 
“observed further: =’ 


“Tt, may be that éven upon - getting | a 
declaration to this effect (that he is the 
beneficial owner), the. beneficiary will 
not directly be able to sue upon the 
promissory “note; but. that does not 
. mean that a declaration of this kind 
will be- futile. Under other ‘provi- 


‘sions of the Trusts Act, the beneficiary ` , 


-can-sue for the execution: of, the trust 
‘by compelling the trustée-to take the 
necessary steps and have a Receiver 


eres eed o 
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ML J—10 


: BAPU:-KALINGARAYAR! J. RAJAM (V aradajajan, J.) 


That 18 a_ basic ‘ 
= his ‘status as such, he could not 
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appointed_in the scourse::of-such pro- 
ceedings so that the Receiver may sue 

' for the debt, or the. beneficiary may 
also insist upon the trustee conveying 
the légal title to himsélf and after such 
transfer there will be no ‘difficulty in 
his suing T the promissory nòte in 
his own ńame i 


This decision is clear authority for the 
proposition that even after getting a 
declaration by the beneficial owner of 
, sue 
upon ,the note unless. he got a trans- 
fer of it in his name in a suit to com- 
_ pel the promisee.to effect a transfer or 
he. filed a suit on the strength of the 
declaration to enforce’ the trust in ar 
appropriate manner. This priciple has 
been followed in. Chinnakuzhanda 
Ammal.v.‘Veerasamt Mudahar' and 
Veeraraghavasami v. Mancamma,? in 
both of, which the facts were more or 
less simlar”. . ` i 


r 


These- two decisions amply support the 
‘contention | of the learned counsel for the 
appellant -that the respondents, who are 


not: the payees in the suit promissory: 


note, Exhibit A-1, and had not filed the 
“suit as the 


endorsees thereof, are not 
entitled to, maintain’ the -suit on the pro- 
missory „note though the consideration for 
the same proceeded. from ‘them ‘ahd the 
promissory note, Exhibit A-1-had’ been 


“executed in - favour: of ‘one Ramanatha 


Iyer, who appears to, have been the power 
of attorney agent: of the, respondent, 
though he has not been ‘described as such 
in. -Exhibit A-1. : 


7. The learned counsel for the: respon- 
dents contended: that it is open to the 
respondents; the beneficiaries to file. the 
suit on’ the’ promissory note. -In this ' 
connection, he relied upon’ a decision of 


‘the Full’ Bench of this Court in Muthu 
Veeram Chetty v. 


‘Govindan Chetty’. 
But that decision: aoe not help the res- 


1. 14-L.W. 281: 68 M.L.J: 713: ALR, 1935 
Mad. 312." i 

2 (1939) 2 M.L.J.812 :50 4. W. 917: AIR. 
1940 Mad: 90. 

3. (1961) 2 ML.J. 470 : LLRI (961) Mad. 
908 :74 L.W. 422 : A.I.R. 1961 Mad. 518. 
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pondents, for that was a case where a 
promissory note which had been execut- 
ed in favour of one member of a joint 
family, had been allotted to another 
member of a joint family at a partition 
of the joint family properties without 
any endorsement of transfer or deed of 
assignment and it had been held that the 
suit filed on the note by the member to 
whose shares the promissory note had 
been allotted at a partition was main- 
tainable. It is not the case of the res- 
pondents that in any partition between 
‘themselves and the promisee, Ramanatha 
Iyer, the suit promissory note had been 
allotted to their share and they have there- 
‘by become entitled to recover the 
amount. 


8. The learned counsel for the respon- 
dents next relied upon a decision of the 
Supreme Court in Mackeriich v.-Stewart 
‘and Company Limited’, where it has 
been observed that a point not 
raised in the written statement can- 
not be allowed to be raised during the 
trial. The learned counsel for the res- 
pondents submitted that the appellant 
had not taken the plea in the written 
statement that it was not open to the 
respondents, who are not the payees or 
the endorsees of the suit promissory note 
to maintain the suit on the promissory 
note.. It is not possible to accept this 
contention having regard to the fact that 
the question raised by the learned coun- 
sel for the appellant is one of law and 
a mere perusal of the promissory note 
and the plaint would show that it has 
been executed in favour of Ramanatha 
Iyer and that the respondents are not 
payees or endorsees, and it is only neces- 
sary for the appellant to bring this fact 
to the notice of the Court in connection 
with the . legal submission that the suit 
by the respondents, who are not either 
the payees or endorsees of the promis- 
sory note is not maintainable. Under 
the circumstances, I agree with the 
learned counsel for the appellant that 
the suit which has been filed on. the 
promissory note by the respondents who 
are not either the payees or endorsees is 
not maintainable. 


1. A.I.R. 1970 S.C. 839. 


9... The second appeal is, therefore, 
allowed, but in the circumstances ‘of the 
case without costs throughout, and the 
suit is dismissed. 


S.J. Appeal allowed . 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :-—G. Ramanujam, J. 


V. K. Margachari and another 


.. Ap ene 


v: 
M. R. Krishnaswami Mudaliar and: 
another - .. Respondents. 


(A) Tamil Nadu Debt Relief Act 
(XXXVII of 1972), section 6—Tamil 
Nadu Indebted Agriculturists (Tempo- 
rary Relief) Act EX of 1975), section 4 
—Mortgage decree — Judgment-debtor’s 
property brought to sale — Judgment- 
debtor obtaining benefit as non-agricul~ 
turist under Act XXXVIII of 1972 — 
Judgment-debtor becoming agriculturist 
subsequently—Whether can seek benefit 
under Act X of 1975 as agriculturist 
—Estopped from claiming relief. 


(B) Civil Procedure Code (V of 1908), 


section 47. 


Though the judgment-debtor satisfied the- 


definition of an agriculturist in section Z 


(b) of the Tamil Nadu Act X of 1975 
on the date of sale of his property under 
a mortgage decree the fact that he had 
obtained benefit under the Tamil Nadw 
Act XX XVIII of 1972 on the basis that’ 
he was a non-agriculturist debtor will 
stand in his way of his claiming the benefit 
of stay under section 4 of the later Act. 
The judgment-debtor having earlier taken: 
up the position that he was a non-agri- 
culturist debtor and obtained the benefits 
accrued thereunder on that basis, he 
would be estopped from claiming that he 
was an agriculturist and therefore he 
was entitled to invoke the provisions of 
the Tamil N adu Act X of 1975. 

[Para. 13.]’ 





*A.A.O. No. 183 of 1976. 13th June, 1977- 


t 


‘Th 


It is not open to the judgment-debtor to 
invoke’ section 4 of the Tamil Nadu Act 
X of 1975 in view of. his.earlier conduct 
in getting the benefit of. scaling down of 
the debt under section 68 of the Tamil 
Nadu Act XXXVIII of 1972. 

[Para. 13.] 


Nor can the appellant-judgment-debtor 
claim to set aside the sale under section 
41, Civil Procedure Code, on the ground 
that he is entitled’ to stay under section 4 
of the Tamil Nadu Act X of 1975 which 
had ceased to have operation it being a 
general rule that if a temporary statute 
expired by efflux of time, it should be 
deemed that the Act never existed on the 
statute book. — 


Case referred to:— 


Nachimuthu C hettiar v. M oorthammal, 
(1976) T.L.N.J. 367. T 


Appeal against the order of the Court of 
the Subordinate Judge, . Vellore, dated 
28th February, 1976 and made in Execu- 
tion Application No..450 of 1975 and 
628 of 1975 in Execution Petition No. 17 
of 1975 in Original Side No. 295 of 
1972.- : 


M. N. Padmanabhan, for Appellants. 


J. Kanakeraj and M. S. Umapathy, for 
Respondent No. 2. 


O. V. Baluswami, for R: Nallathambi, 
for Respondent No. 1. 


The Court .delivered the following 


JupGMENtT.—This appeal arises out of an 
order of the lower Court dismissing an 


, application filed by the appellants herein 


under section 47 of the Code of Civil 
Procedure wherein they sought for a de- 
claration that the Court sale held on 7th 
July, 1975 in E.P. No. 17 of 1975 in 
O.S. No. 295 of 1972 on the file of the 
Sub-Court, Vellore, is void and _inopera- 
tive. i 

2. The appellants herein, -father and 
son respectively, are the judgment-debtors 
under a mortgage decree in O:S. No. 
295 of 1972 on the file of the Sub-Court, 
Vellore. The first respondent herein is 
the decree holder and the second respon- 
dent is the Court auction-purchaser of 
the mortgaged property in execution of 
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the mortgage decree, dated 31st October, 

1974 in a-Court sale held on 7th July, ` 
1975 in E.P. No. 17 of 1975. In the 
execution petition, the Court had ordered. 
notice to the appellants and they entered 
appearance through their counsel on 26th 
February, 1975 and sought time till 5th 
March, 1975 for filing their objections. 

On 5th March, 1975, their counsel made 
an endorsement on the execution petition 

that- they had no objection. Thereafter 
there was the fixation of the upset price, 

the settlement of sale proclamation, and 
the sale was.posted to 23rd June, 1975. 

In, the ‘meantime, the appellants filed an 

application under Order 21, rule 69 of 
the Code of Civil Procedure to adjourn 

the sale on payment of Rs. 200. The 
sale was then adjourned to 7th July,. 
1975. The appellants then filed E.A. 

No. 255 of 1975 under section 4 of the 
Tamil Nadu Ordinance I of 1975 seeking 
stay of the execution. The said appli- 
cation was opposed by the decree-holder 
and it was finally posted for hearing on: 
lith July, 1975. The appellants again 
filed an application E.A. No. 323 of 
1975 for stay as the lower Court had’ 
ordered the sale of the mortgaged pro- 
perty by 7th July, 1975. They refer- 
red therein to the pendency of the appli- 
cation E.A. No. 255 of 1975 in which 
they claimed to be agriculturists entitled 
to the benefits of the. Ordinance; and 
prayed that till that application was dis- 
posed of, the sale should be postponed. 
The lower Court adjourned that stay ap- 
plication for disposal to 30th July, 1975. 

In the meanwhile, the sale had been held 
in pursuance of the orders of Court on 
7th July, 1975 and the mortgaged pro- 
perty has been purchased by the second. 
respondent for a sum of Rs. 31,000. 

Later on, the two applications viz., E. 

A. No. 255 of 1975 and E.A. No. 323 

of 1975 had been dismissed on the 
ground that the sale had already taken 
place. k 


4. After the sale, the appellants herein 
filed two applications, viz., (1) E.A. 
No. 450 of 1975 to declare the said 
sale void on the ground that the said 
sale was inoperative and without jurisdic- 
tion in view of section 4 of the Tamil 
Nadu Indebted Agriculturists ( Tempo- 


46 


rary Relief): Act (X of.1975) and (2) 

E.A. No. 628 of 1975 for setting aside 

the Court sale on the ground. that the 

same was contrary to section 23-C of .the’ 
Tamil Nadu ‘Agriculturists Debt Relief. 
Act’ (IV of 1938), as amended by Act 

VIII of 1973.. These two applications 

were opposed both by the decree-holder 

and the Court auctidn-purchaser om the 

ground that the appellants having claim- 

ed and obtained the benefits of the Tamil 

Nadu Act XXXVIII of: 1972 -on the, 
basis that they are debtors as defined in 

that Act, they-are not entitled to claim 

benefits of the Tamil Nadu Act X of 1975 

on the contrary basis that the first appel- 

lant is an agriculturist in view’ of the 

specific provisions contained ‘under the 

proviso to the definition of a “debtor” in 

Act XXXVIII of 1972 which says that 

an agriculturist as defined in the Tamil 

Nadu Act IV of 1938 shall not be 

deemed to. be á debtor, and that the ap- 

pellants were not entitled to claim the 

benefits of section -23-C -of the Tamil 

Nadu Agriculturists ‘Relief’ Act (IV of 

1938),.as the sale had been held after 1st 

March, 1972, the date of publication of 

the Tamil Nadu Amending Act III ‘of 

1973 . i ." i n aa 

4. The. Court beléw upheld the objec- 

tions of the decrée-holder and the 

Court auction-purchaser and’ dismissed , 
both the applications holding that the sale 

held on 7th July, 1975 is not void as 

alleged by the appellants and that the sale 

having been held long after Ist March, 

1972, section 23-C of the Tamil ‘Nadu 

Act IV of 1938 ‘bas no application. — 


5. The appellants ‘have ‘challenged the 
decision of the: lowér Cotrt so far as it 
relates to the rejection of their applica- 
tion under section 47 of the -Code' of 
Civil Procedure. . They havé’ not, how- 
ever, challenged the order of the lower 
‘Court so far as it relates’ to their claim 
for protection under section 23 (c) of 
the Tamil Nadu Agriculturists Relief 
Act, IV of 1938. Therefore, the only 
question that Has now, to be decided in 
this appeal is whether’ the sale held on 
7th July, 1975. in,E.P. No. 17 of 1975 
in O.S.. No. 295 of 1972 is void and 
without jurisdiction as contended by the 
appellants. i 


- 
Ps 
Avs 
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6. The appellants’ plea that the sale held 
on 7th July, 1975 is void is based*on the 
assumption that the first appellant is en- 
titled to a stay. of the execution under 
section 4 of the Tamil Nadu Act X of 
1975 and that.the sale: held overlooking 
the said: provision is void and inopera- 
tive. To establish the claim that the 
first appellant is entitled -to the benefit of 
stay under section 4 of the Tamil Nadu 
Act X of 1975 he has to establish that 
he is an agriculturist debtor. 

7. When the matter came up for consi- 


deration before this Court ‘on an earlier 
occasion, the Court felt.that the evidence 


on record was not sufficient to support _ 


the allegation that the first appellant 
owns and possesses an extent of 19 
cents of land and as such an agricul- 
turist, and therefore ‘called for a finding 
from the Court below on the question 
whether the first appellant is an agricul- 
turist or not. The lower .Court has 
since -submitted its finding _ dated 8th 
Decémbér, 1976.. In the said finding the 
lower ‘Court has dealt with the evidence 
in detail and Held that the first appellant 
was añ agriculturist on~7th July, 1975, 
the date of sale. Though the finding 
rendered by thé Court. below has been 
questioned by the respondents, I am 
inclined to accept the said finding having 
regard to the documents and other mate- 
rials referred to by the lower Court. 
I have therefore, to proceed on the basis 
that the first appellant was an agricul- 
turist on 7th July, 1975, the date of sale. 


8. The substantial point that has been 
urged by the learned counsel for - the 
appellants is.that once the first appellant 
is an agriculturist as contemplated by the 
Tamil Nadu Act X of 1975, he is entitl- 
ed'to have the execution stayed. under 
section 4 and that the sale-having taken 
place during the pendency of his appli- 
cation for stay of sale under that section 
it is void. The learned. counsel. relies 
on the decision’of this Court in Nachi- 
muthu. Chettiar v. Moorthammal'> in 
support ‘of his.stand. -In that case, in 
execution of,a mortgage decree, proper- 
ties had been sold overlooking an appli- 
cation filed by the judgment-debtor under 


“1. (1976) 'T.L.N J. 367. 
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section 20 of-the- Tamil Nadu Act IV of 
1938 for stay of the execution for the 
purpose of enabling the judgment-debtor 
` to file an application for -relief under 
section 19. It was contended’ on behalf 
of the judgment-debtor in that case that 
that while an application ünder sec- 
tion 20 of the Tamil Nadu Act IV of 
1938 for stay of the execution.” of the 
decree was perfding,- the ‘execution Court 
has no jurisdiction to direct the sale of 
the property and that as the sale has been 
held in contravention of section 20, the 
same is void and 
That contention was ‘accepted by .the 
Court below. Before this Court, the 
decree-holder contended that section 20 


of the Tamil Nadu Act IV of 1938 does’ 


not affect the jurisdiction.'of the execut- 
ing Court to execute'a mortgage decree 
by the sale of the hypotheca, that the 
mere pendency of an application under 
section 20 does not take away the said 
jurisdiction of the executing ‘Court to 
execute the decree and that section 20 is 
only directory -and ot mandatory. 
This Court held that section 20 is a manda- 
tory provision and that ‘as such if the 
sale is held contrary to section 20,. it can 
be set aside under section 47 of the Code 
of Civil Procedure. The above decision 
is an authority for the proposition that 
if a sale is held in contravention of“a 
statutory provision, the same can be 
set aside under section 47 of the Code 
of Civil Procedure: ‘That decision is 
based on the fact that section 20 is a 
mandatory provision and that if the, sale 
‘ is held in contravention ‘of that provision, 
it should be taken. to be ‘void. 


9 . We are -here concerned with the 
' interpretation -and scope of section.4-of 
the Tamil Nadu Act X of 1975. That 
section says that all further proceedings 
in suits'for the recovery of debts and 
applications ‘for the execution of decrees 
for payment..of money passed -in a suit 
for the recovery of a debt in which the 


relief is claimed against an agriculturist , 
shall stand stayed until the expiry of a 


year from the date of the commencement 
of that Act. That Act‘came into force on 


16th Jariuary, 1975 and the stay of pro- 


ceedings contemplated under. section 4 is 
for a period of one year from: that date 


inoperative in law. - 


i 
. 


os 


16th cee 1975. If the first, 
calla is an -agriculturist as defined! 
in ‘that Act, then section 4 can be taken 
as a fetter on the executing Court not to 
proceed with the sale ‘till the expiry of 
the one year period referred to therein. ' 
In: this case, as ‘already stated, the first 
appellant -has filed an application for 
stay.under section 4.of--the Ordinance 
I of 1975 and not under the Tamil Nadu 
Act X of :1975. Even assuming that 
the application filed by. the first appellant 
under the Ordinance is deemed to have 
been filed under section 4'of the Tamil 
Nadu Act X of 1975, -he has to satisfy 
the definition of an “agriculturist” in 
section 2 (b) of- the Famil Nadu Act 
X- of 1975. oo’ 


10. The term TT! is defined 
in section 2 (b) of the said Act as a per- 
son: who. owns an interest in agricultural 
land and who, by reason of such inte- 
rest, is in possession of such land. In 
view-of the findings -rendered by the 


Court below that the first appellant is an 


agriculturist on the date ‘of the sale, sec- 
tion 4 will have to: normally- ‘operate - 
However there-is one ‘other statutory 
provision which stands in the way 
of the first appellant .claiming the 


‘benefit of Act X of 1975 as an agricul- 


turist. In this case; the preliminary 
decree has been passed on.22nd Decem- 
ber, 1972 and the’:final decree has been 
passed on 2nd July, 1974.- At no stage 
prior to the passing of the decree, the 
appellants claimed that they are agricul- 
turists. On the other hand, they claimed - 
benefit only under the Tamil Nadu 
Debt Relief Act, 1972, Tamil Nadu Act 
XXXVIII of 1972. ° In fact, the first 
appellant was held entitled to the bene- 
fits of the said Act-on the ground that 
he is not‘an agriculturist. Though in 
the plaint it has been specifically aver- 
red that the appellants: are not agricul- 
turists as per-the Tamil Nadu Agricul- 
turists Relief Act IV of 1938, the appel- 
lants-have not denied the ' same in the 
written statement: In’ the. application 
filed by the first appellant for relief 
under the Tamil’ Nadu ‘Act XXXVIII 
of 1972,’ the decree-holdeér;: ‘first : ‘Tespon- 
dent, pleaded that *the ‘first appellant is 
riot - entitled to the benefits of that Act- 
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However, the Court held the first appel- 
lant to be entitled to the benefits of the 
said Act and scaled down the mort- 
gage debt as per section 6 of that Act. 
Therefore, as it is, the first appellant 
Claimed benefit under the Tamil Nadu 
Act XXXVIII of 1972 on the ground 
that he is not on agriculturist-debtor. 
After having scaled down the debt under 
section 6 of that Act on that basis, the 
first appellant now turns round and says 
that he is an agricultutist entitled ‘to 
the benefit of section 4 of the Tamil Nadu 
Act X of 1972 as well as the benefit 
under section 23-C of the Tamil Nadu 
Act IV of 1938. As already stated, the 
Court below has rejected the first appel- 
lant’s claim for relief under section 23-C 
of the Tamil Nadu Act IV of 1938 on 
the ground that that section is inapplica- 
ble as the sale had taken place after 1st 
March, 1972.- But the fact remains that 
simultaneously the first appellant claims 
benefit under section 4 as also the bene- 
fit under section 23-C of the Tamil Nadu 
Act IV of 1938. 


11. Thus, the first appellant came for- 
ward with a plea that he is not an agri- 
culturist at the stage of the suit and 
obtained relief on that basis for scaling 
down of the decree and at the stage 
of the execution he has come forward 
with a new case that he is an agricul- 
turist and'as such entitled to claim bene- 
fit on that basis. The first appellant got 
the benefit of scaling down under sec- 
tion 6 of the Tamil Nadu Act XXXVIII 
of 1972 on the ground that he is a non- 
agriculturist-debtor entitled to the bene- 
fits of that Act. The debtor is defined 
in section 2 (3) asa person from whom 
any debt is‘due; Proviso (ii) thereto 
says that a person shall not be deemed 
to be a debtor if he is an agriculturist 
.as defined in the Tamil Nadu Act IV of 
1938 and is entitled to the benefit of 
the said Act. The first appellant claim- 
ed to be a debtor as defined in that Act 
and it is on that basis, he got the benefit 
of scaling down of the decree. He got 
the benefit of section 6 only on the ground 
that he is a debtor and not an agricul- 
turist ag defined in the Tamil Nadu Act 
IV of .1938. As already stated at - no 
Stage of the suit, the first appellant 
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claimed to be an agriculturist entitled to 
the benefits of the Tamil Nadu Act IV 
of 1938. It is only after getting the 
benefit of section 6 of the Tamil Nadu 
Act XXXVIII of 1972, the first appel- 
lant has come forward ‘with a plea that 


he is an agriculturist entitled to the bene- 


fit of section 4 of the Tamil Nadu Act 
X of 1975 and section 23-C of the Tamil 
Nadu Act IV of 1938. : 


12. The learned counsel for the res- 
pondents contends that is not open to the 
first appellant to plead or take inconsis- 
tent pleas that the first appellant having 
got the benefit of section 6 of the Tamil 
Nadu Act XXXVIII of 1972 on the 
ground that he is a non-agriculturist deb- 
tor, it is not open to him now to claim 
that he is an agriculturist at the stage of 
execution for the sake of having the 
execution stayed. Ona due consideration 
of the matter, I am inclined to agree with 
the submission of the learned counsel for 
the respondents. It is clear from the pro- 
visions of the Tamil Nadu Act XX XVIII 
of 1972 that a person can claim benefit 
under the Tamil Nadu Act XXXVIII 
of 1972 only if he is not an agriculturist- 
debtor. - The fact «that the first appel- 
lant claimed that he is not an agricul- 
turist-debtor and got the benefit of sca- 
ling down under section 6 of that Act, 
Clearly indicates that he was not an 
agriculturist on 2nd July, 1974 when 
the final decree was- passed. ° 


13. The first appellants own case is 
that he has got 19 -cents of land by 
virtue of a settlement after the death of 
the settlor and his wife in the year 1973 
and he became an agriculturist there- 
after. The finding of the lower Court 
also is that the first appellant was an 
agriculturist only on the date of the sale 
t.e., on 7th July, 1975. Though the 
first appellant satisfied the definition of 
an agriculturist in section 2 (b) of the 
Tamil Nadi Act X of 1975 on the date 
of the sale, the fact that he has obtained 
the benefit under the Tamil Nadu Act 
XXXVIII of 1972’ on the basis that he} 
is a non-agriculturist-debtor will stand in 
his way of claiming the benefit of stay 
under section 4 of the later: Act. The 
first appellant having earlier taken up the 


t 


| Jeffect. 
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position, that he is a non-agriculturist- 
Mere and obtained the benefits accrued 
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thereunder on that basis, he is estopped 

rom claiming that he is an agriculturist 
‘and therefore he is entitled to invoke 
ithe provisions of the Tamil “Nadu Act 
X of 1975. Though the earlier deci- 
sion of the Court holding the first appel- 
lant as a non-agriculturist-debtor and 
granting him the benefit of -scaling down 
under section 6 of the Tamil Nadu Act 
XXXVIII of 1972, may not operate as 
res judicata since: the first appellant hav- 
ing obtained that benefit on the plea that 
he is a non-agriculturist-debtor, he can- 
not now turn round and say that he is 
an agriculturist-debtor and therefore he is 
entitled to the benefit of section 4 of the 
{Tamil Nadu Act X of 1975. There- 
fore, it is not open to the first appellant 
now to invoke section 4 of the Tamil 
Nadu Act X of 1975 in view of his 
earlier conduct in getting the benefit of 
{scaling “down of the debt under- sec- 
ition 6 of the Tamil Nadu Act SAANTI 
of 1972. ; 


14. Besides, the Tamil Nađu Act X of 
1975 is a temporary statute and it has 
expired by efflux of times. Though 
the Tamil Nadu Act XV of 1976 has 
taken the place of the Tamil Nadu Act X 
of 1975 the latter has ceased to have 
It is a general rule of interpre- 
tation that if a temporary statute expires 
by efflux of time, it should be deemed 
that the Act never existed on the statute 
Ibook. Therefore, the first appellant 
cannot claim to set aside the sale under 
section 47 of the Code of Civil Proce- 
dure on the ground that he is entitled to 
stay under section 4 of the Tamil Nadu 
Act X of 1975 which has now ceased to 
have any operation. '' Therefore, in 
any view of the matter, the first appel- 
lant cannot have the sale šet aside under 
section 47 of the Code of Civil Proce- 
dure. The appeal is therefore dismissed. 
There will, however, be no order as 
to costs. i l 


R.S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT =V. Balasubrahmanyan, J. 


S. S. Khader Mohammed Rowther 
and Co., represented by its Proprie- 
tor S. Syed Aswudeen 


|... Petitioner* 
V. - 


G. 5S. Sundaram and Brothers 
Respondent. 


(A) Tamil Nadu Buildings (Lease and 
Reni Control) Act (XVIII of 1960), as 
amended by Act (XXIII of 1973), wec- 
tions 10 (3) -(a) and (e)—Scope* and 
applicability — Landlord of a non-resi- 
dential building — Petition for eviction 
for’ personal occupation—Tenant absent 
on the date of hearing—Eviction ordered 
—Rent Controller to be satisfied of clam 
of the landlord as bona fide—Rent Con- 
troller’s impression regarding bona fide 
to be carried out in the order — Order 
without showing such satisfaction of the 
Rent Controller is a nullity. 


(B) Tamil Nadu Buildings (Lease and 
Rent Control) Act (XVIII of 1960) as 
amended by Act (XXIII -of 1973), sec- 
tion 25 — Powers of ad Revistonal 
Authority. 


Section 10 (3) (a) of the Tamil Nadu 
Buildings (Lease and Rent Control) Act, 
1960, provides for eviction of tenante 
in cases where the landlord ‘requires the 
building for his own occupation. Sub- 
clauses (7) to (i) lay down the parti- 
cular circumstances under which a land- . 
lord can ask for eviction of the tenant. 

Sub-clause (7) deals with residential 
buildings ; sub-clause (ii) deals with non- 
residential’ buildings which are meant; or 
actually used, for stationing vehicles ; sub- 
clause (2:1) deals with other non-residen- 
tial buildings. It may be that the langu- 
age of sub-clause (ñi) as compared: 
with sub-clauses (7) and (2) is suscepti- 
ble of a narrow, literal, interpretation, 

but it is the common - avceptation of law- 
yers and Courts that this provision, like 


ee ae i 
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the other two following provisions in the 
same sub-section, lays down two indis- 
pensable conditions for an eviction peti- 
tion. The landlord must be in neéd of 
~ the premises under the tenant’s occupa- 
tion for the, purpose of. his own btisiness 
or that of a member of-his'family. -The 
landlord must have no other non-residen- 


tial building of his own elsewhere in the. 


_ same city, town of village concerned. 
_ [Para. 8. iJ 
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applied its’ mind to that subject. , In this- 
sense, - satisfaction’ is a’ mental ` thing. 

But it is implicit in our Court system, 
that-the Court’s ‘satisfaction, in order to: 


- be recognisable as such, must always and 


ever find verbal expression, to enable 
one to know whether.'there has been any 
satisfaction at all and, if so, what in the 
aa of the Court.- 
i a 9, 10, 13. f 


~ ~The significance of -the other statu- | 


The Act | “alk lays down. ‘how, and in 
_ what manner, the Rent Controller should 
` deal with\the landlord’s claim and give it 
a proper: dispoSal :... When a landlord files 
a`- petition to evict the tenant of a non- 
residential -building, naturally the Rent 
Controller- will first examine whether the 
petitioner satisfies the two initial require- 
ments, one,-that ‘the landlord is. badly. in 
need of the buildings for carrying on 
his business; and two, that he has no 
other building’ which he can call his own 
elsewhere in ‘the same city. If these. 
requirements are, not fulfilled, the peti- 
tion’ for eviction. fails then and there ‘at 
the initial stage. -But the jurisdiction of 
the Rent Controller is not cut -out by, the 
terms.of'section 10 (3) (@) (itt) alone. 

The real crux of the Rent Controller’s 
jurisdiction. lies.in section 10 (3) (a) 
(iii). The language in which this juris- 
‘diction is defined by the Legislature is 
elaborate. It is quite clear that the 
Rent Controller has to act only according 
to the dictatés of this clause and not 
in‘any other way.” No latitude or dis- 
cretion is-.permitted to him. He cer- 
` tainly has jurisdiction to. allow the evic- 
tion petition -and direct the tenant to put 
the landlórd' in possession of the pre- 
mises.: But he can do’ so only on his 
being satisfied that the . landlord’s claim 
-for relief is bona fide. If in the case 
before him, the Rent: Controller is.not so 
Satisfied the: shall “ reject the eviction 
- petition. The real foundation of the 
‘Rent --Controller’s order; then, is the 
formation‘of. his satisfaction, one way ‘or 
‘the other,-on the question -of the land- 
jord’s.. bona fides. . He“. cannot either 
allow -or reject the ` eviction petition 
without forming this satisfaction. For 
a Cotirt or a tribunal to be satisfied about 
something it is essential it should have 


i 


tory expression ‘bona ‘fides’ cannot 
also be ‘missed. - In the context of 
section 10 (3) (2) dealing with the . 
jurisdiction of the Rent Controller the 
phrase has a special significance. The 
provision demands that the landlord’s. 

claim must be held to be one made in 
good faith. His prayer before the Rent 
Controller is statedly for an order diréct- 
ing the tenant to put him in possession 
and it is statedly addressed for a parti- 
cular purpose, to wit, his‘ pressing need 
for accommodating his own business in 
those very premises. In this context 
the question of bona fide lies in this; 
that the landlord does not desire the 


, removal of the tenant as an end in itself, 


but only as a means to an end. It is on 
this aSpect on which the Act requires the 
Rent Controller to dwell and form his 
own satisfaction. All this shows that a 
Rent Controller cannot sustain an action: 
for eviction order on the basis merely, 
of what the landlord or his business 
manager says -from the witness-box. 
Apart from testing the veracity of the 
witness, the Rent Controller must also 
see whethér the landlord’s: move is not 
just a device to get rid of the tenant.” 
He must see- whéther the landlord real- 
ly means business and wants it to be 
set up in, or. ‘shifted to the premises in 
question. In the. very nature of the 
enquiry, therefore, these impressions have 
got to be put down in writirig by-'the 
Rent Controller: himself, while passing 
the order. They are not things which 
can be filled in according to the fertility 
of the reader’ s imagination. 

‘[Paras. 14, 15.] 


Under the wide sweep of its revisional 
jurisdiction the Court has a dual role to 
fulfil. One, asa Court of review 


_ 


™ 


1) 


examining the decisions of the appellate 
authority and the Rent Controller. on 
merits; the other, as-that of a superior 
. Court exercising theisupervisory. jurisdic- 
tion over the appellate authority and the 
Rent Controller. -In the - former role, 
-the correctness and the legality of the 
Rent Controllers order-are properly 
revisable .by the High Court. The res- 
ponsibility of a Rent Controller is a spe- 
cial one, and it has to be discharged strictly 
in accordance with the statute. Besides 
any order. that he passes.has serious 


consequences for,.the parties before him. - 


There can therefore: be no-question of 


his doing less than what he is capable- 


of doing and less than what the 
Statute expects him to do. ‘This means 
and implies that he cannot be adopting 
any labour-saving devices in composing 
his orders.“ He cannot shirk mental 
work. Nor can-he skip-his findings; 
driving the litigants: and the superior 
Courts alike to probe the unknown 
recesses of his mind-and blunder their 
may into. assigning some meaning, or any 
meaning, to his- orders. [Para. 30.] 


Held that the order in the present case 
failed to live up to the strict requirements 
of section 10 (3) (e) because the order 
did not show'that the eviction had beén’ 
ordered on the basis of.the Rent Con- 
troller’s. satisfaction that the landlord’s 
claim ‘was bona. fide. . The order. was 
thus a nullity. , 


ræ 
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Petition under section'25 (1) of the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act, 1960 as amended by Act 
XXIII of: 1973, praying the High Court 
to revise the order of the Court of 
Small Causes (ITI Judge), Madras, dated. 
24th December, 1976 and made passed 
in H.R.A. No. 79 of 1976 and M.P. 
No. 698 of 1976 (H.R.C. No. 60 of 
1974, Court of Smail Causes, VII Judge,. 
Madras). ` r 


P. K. Gopalraj, for Petitioner. 
T.°R. Venkatesan and P. Paslraj, for 


Respondent. p3 


The Court delivered the following 


-JuDGMENT.—This, revision is under 


section '25, of the Tamil Nadu Buildings. 
(Lease and Rent Control) Act, 1960. 
It is brought : by the tenant of a non- 
residential. building in, Madras City. 
What, he-is up against is an order. of 


eviction passed by the Rent Controller 


on a petition filed by the landlord for- 
personal -occupation of the ` premises.. 
The Rent Controller: passed the order 
ex. parie. And. it was. .confirmed in. 
appeal. note Se o 

2.- The, validity of the ex parte eviction 
order is qitestioned in. this revision. 

Mr. Govind Swaminathan appears for- 
the tenant. > He argues that the order is a 
nullity. > ; R 4s 


3.° The -nullity,argument, as elaborat— 
ed, by, learned counsel, was not so much 
onthe ex parte. nature of. the order as- 
on:;the terms-of the order itself. , Mr. 

Govind Swaminathan did not for inst- 
ance, say that under the Act all ex parte 
orders must be held to be nullities. Nor. 
did he claim that this: particular, pro- 
ceeding ‘setting his client ex parte was- 
not warranted _by the’ circumstances. 

This, latter. ground . could ‚not, in any 
case, - have: been advanced in the present 


‘proceedings pursued: by the tenant - for 


getting the. ex porte order set aside, his. 
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Plea of “sufficient cause” failed to carry 
conviction with the Rent’ Controller as 
well as the higher tribunals. . 


4. This revision, then, hag been argued 
accepting the position that the Rent Con- 
troller acted aright’ and within the 
law when he set the tenant ex parte and 
proceeded to dispose of the eviction peti- 
tion in his absence. Even so, according 
to the argument, the order of eviction is 
a nullity. 


5. Mr. Govind Swaminathan ‘invited 
me to read the order first, before he 
addressed his* criticism on it. The 
‘order, as it happens, is a short one. It 
is reproduced below, verbatim: 


“Respondent absent. No represen- 
tation. Set ex parte. P.W. 1 exa- 
mined. Eviction ordered with costs”. 


Learned counsel, if I remember right, 
said something unflattering about the 
brevity of the order. But that could 
only have been an aside. He did not 
mean to say that because the order was 
short, the Jaw must, on that account, 
Tegard it as nasty and brutish. I myself 
could hardly abide the order’s staccato 
prose. And T think I said that judicial 
writing has no business to be telegraphic. 
But Mr. Govind Swaminathan did not 
-adopt this line of argument either. His 
client, evidently, had no mind, at the 
moment, to indulge in literary criticism. 

His grievance was‘much more substan- 
tial. Here was a case, learned counsel, 
said, where the Rent Controller’s juris- 
diction was invoked to evict a tenant 
with a view to accommodating the land- 
lord in the premises. The jurisdiction 
in such cases and the manner of its 
exercise are clearly drawn in the Act by, 
‘section 10 (3) (e). Eviction of a tenant, 
under this provision, can be ordered 
only if the Rent Controller were “satis- 
fied” that the landlord’s claim in that 
regard is “bona fide’. The section, 
according to Mr. Govind Swaminathan, 
makes the Rent Controller’s satisfaction a 
necessary pre-condition on the fact of 
which, and: on the foot of which alone, 
an order for eviction can properly 
follow. Now, what is the position in the 
present case asked learned counsel, 
turning to the order:in question. All 
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we gain from it, he said, is the know- 
ledge that the Rent Controller* set the 
tenant ex parte for non-appearance and 
went on to record such evidence as 
P.W. 1 gave in the witness’ box. Be- 
yond these, the order says nothing 
except to announce, abruptly, that the 
tenant is ordered to be evicted. It does 
not say that eviction was being ordered 
because the Rent Controller was satisfied 
that the landlord’s claim was bona fide. 
The result, according to Mr. Govind 
Swaminathan, is that his client was 
evicted contrary to the provisions of 
section 10 (2) (e) of the Act. He was 
evicted in the absence - of the statutory 
condition, the presence of which alone 
could have given validity to the order. 
In this sense, learned counsel said, the 
order was a nullity. ; 
6. Mr. Kesava Iyengar, appearing for 
the landlord, supported the order. He 
said that the order was as valid as valid it 
can be. In judging its validity, he cau- 
tioned, one must not forget that it had 


‘been rendered in an ex parte proceeding. 


In a proceeding of this kind, he said, 
one starts from the position that’ the 
Court has to get on with the case before 
it in the absence of the party against 
whom relief is claimed. In’ such a 
situation, the evidence let in by the only: 
party in attendance before the Court not 
only goes uncontradicted, but constitutes 
the only evidence in the case. Neces- 
sarily, therefore, it is that evidence to 
which one must attribute the Court’s 
decision, for there is nothing else on 
record on which the Court could have 
addressed itself: Learned counsel urged - 
me to adopt this approach as the right 


one for judging the validity of the present 


arder of the Rent Controller. He added 
that it is no defect at all that the order 
contains little or no discussion- about ‚the 
evidence in the case. This omission, 
according to him, can be made good by 
a reference to the transcript of evidence, 
which is there on record for all to see. 
Learned counsel pointed out that this 
was precisely the-course which the appel- 
late authority had adopted while hearing 
the appeal against the order.- It went 
through the papers, on its own, to -find 
out if the order of the Rent Controller 


a] 


accorded with the evidence which he had 
' recorded from P.W. 1. Learned counsel 
invited me to do likewise. He cited the 
example of a Privy Council case m 
Amriteswari Debi v. Secretary of State’, 
to show that the evidence on record may 
zbe referred to for construing a decree. 


7. I do not however, feel impelled to 
go into the evidence of P.W. 1 for 
deciding the question before me, which 
-is, whether the order as passed by the 
Rent Controller is a valid order or a 
nullity. The Privy Counsil case, it may 
‘be observed, had to do with the construc- 
:tion of a decree whose validiy, as far as 
I can see from the reports, was not in 
question. The problem that arose in 
that case was rather one of trying to 
understand the precise scope of a term 
in the decree.” It was in that context 
.‘that the Privy Council permitted itself 
:a peep into the evidence on record. The 
problem before me in this case, however, 
ig quite different and is more funda- 
‘mental. What falls for my decision is 
the very validity of the order itself. 
‘The line of inquiry, is not what the 
„order means, but whether it is an order 
at all, within the contemplation of the 
law? To that inquiry I shall address 
myself immediately. 


18. Section 10 (3) (a) of the Tamil 







landlord requires the building for his 
own occupation.Sub-clauses (i) to (111) 
lay down the particular circumstances 
under which a landlord can ask for evic- 
-jtion of the tenant. Sub-clause (1) deals 
with residental buildings; sub-clause (ii) 
|deals with non-residential buildings which 
are meant, or actually used; for station- 
fling vehicles; sub-clause (iii) deals with 
other non-residential buildings. It-is the 
last sub-clauses which has relevance -to 
the present. discussion. For it is under 
this sub-clause that the eviction peti- 
tion in the present case had been filed 
by the landlord against the tenant. 


i There is no dispute as to what the require- 


¢ 
É 
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‘iments-of this provision are for maintain-, 


ing an eviction petition before the Rent 





1. (1897) I.L.R. 24 Cal. 504. 
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Controller. It may be that.the language 
of this sub-clauses, as compared with 
sub-clauses (i) and (ii) is suscepti- 
ble of a narrow, literal, interpretation, 
but it is the common acceptation: of 
lawyers and Court that this provision, 
like the two other ‘follow provisions in 
the same sub-section, lays down two 
indisputable conditions for an eviction 
petition. The landlord must be-in need 
of the premises under the tenant’s occupa- 
tion for the purpose of his own business 
or that of a member of his family. 
This is the first requisite. The other 
is that the landlord has no other ` non- 
residential building of his own elsewhere 
in the same city, town or village concern- 


ed. 


9. The Legislature having laid down 
what the requisites are of an eviction 
petition, proceeds further and lays down 
how, and in what manner, the Rent Con- 
troller should deal with the landlord’s 
claim and. give it.a proper disposal. 
This latter provision is enacted 1m sec- 
tion 10 (3), (a) of the Act and is in the 
following terms:. i 


“The Controller shall, if he is satis- 
fied that the landlord is bona fide, make 
an order directing the tenant to put 
the landlord in possession of the build- 
ing on such date as may, be specified 
by the Controller and if the Control- 
ler is not so satisfied he shall make an 
order rejecting application” . 


10. My reading of the provisions of 
sections 10 (3) (e) (iii) and 10 (3) 
(e) is this. When a landlord files a 
petition to evict the tenant of a non- 
residential building, naturally the Rent 
Controller will first examine whether the 
petition satisfied the two initial require- 
ments, one, that the landlord is badly 
in need of the buildings for carrying on 
his business, and two,, that he has no 
other building which he can call his own 
elsewhere in the same city. If these 
requirements are not fulfilled, the peti- 
tion for. eviction fails then and there ‘at 
But the jurisdiction 
of the Rent Controller is not cut out 
by the’terms of section 10 (3) (a), (iii) 
alone.- For we also have in the enact- 
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ment ‘section 10 (3) (e), and it is in 
that provision that we-find the real crux 
of the Rent Controller’s jurisdiction. 
The language in which. this jurisdiction 
is defined by the Legislature is too elabo- 
rate to need further : elucidation. The 
Legislature has made. it quite clear that 


the Rent Controller has to act only accord- 


_jing to the dictates of this clause., He 
cannot act in'any other way. No lati- 
.|tude or discretion is permitted to him. 
He certainly has jurisdiction to allow 
the eviction petition and direct the tenant 
o put the landlord in possession- of the 
premises. But this -he can do only on 
one condition, namely, that he is satis- 
fied that the landlord’s claim for relief is 
bona fide. Not otherwise. If in the 
jcase before him, the Rent Controller is 
not satisfied that the Jandlord’s claim 
is bona fide, then-this clause in the sec- 
tion insists that he shall reject the evic- 
tion petition. - The real foundation for 
the Rent Controller’s order, then, is the 
formation of his satisfaction, one way or 
the other, on the question of the land- 
lord’s bona fides. He cannot either 
allow or reject the eviction petition 
without forming this satisfaction. 


11. In my view, the order in the pre- 
sent case fails to live up to the strict 
requirements of section 10 (3) (e)' be- 
cause the order does not, show that evic- 
tion had been ordered on the basis of the 
Rent Controller’s satisfaction that the 
landlord’s claim is bona fide. 

12. I do not accept Mr. Kesava 
Tyengar’s argument that the, Rent Con- 
troller’s satisfaction is implicit in his 
order. On the written text of the order 
which I have earlier reproduced verbatim, 
I do not think it-is possible to..read any 
such implication into it. 
troller merely says “Evidence of P.W. 
1 recorded. Eviction ordered”. .What 
does he mean by this? ‘Putting two and 
two together, we may possibly imply that 
the Rent Controller accepted the evidence 
of P.W. 1. (We may, perhaps, go a 
little farther too and ‘say that according 
to the Rent Controller P.W. 1’s evi- 
dence made out the grounds which had 
been set out in .'the éviction petition. 
.But even this liberal construction would 
fall short of what’ the’ section expects and 


j 


debased and reduced to.claptrap. 


The Rent Con-’ 
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requires the Rent - Controller to find. 
Giving to the. order the most charitable 
interpretation one can gave and reading 
into it every implication that its language 
reasonably bears, we would still be left 
with the position that the order does 
not show ‘what the Rent Controller -. 
thought about the landlord’s bona fides 


‘or, what:is worse, whether he thought 


about them at all. 
13, Mr. Kesava Iyengar said there is. 
no magic in the words “satisfied”, “bona 
fides” etc. and these words can be easily 
played up in legal.discussion and be 
given, a significance far greater then: 
what the Legislature had intended ‘to im- 

pute .to them. I agree that we must 
guard, against statutory expression being 
But 
that is not the case here. The expres- 

sions which are the subject of the present 

discussion are terms whose precise legal 
attributes no lawyer can miss. That is. 
the very reason why the legislative- 
draftsman has used them in the section. 
Take the term “satisfied”. For a Court 

or’ tribunal to. be satisfied about some-/ 
thing it is essential that it should have} 
applied its mind to that subject. In this}! 
sense, satisfaction is a mental thing. 

But it is implicit in our ‘Court system, 
that the Court’s satisfaction, in order to}, 
be recognisable as such, must always and}, 
ever find verbal expression. Otherwise, 
how on earth is one to know whether there} 
has been any satisfaction at all and if ‘sok 
what, in the mind of the Court?’ | 


14.. The significance of ‘the other statu- 
tory expression “bona fide” cannot also be 
missed. It has a distinct connotation inp 
legal writtings. ‘In the context of section 
10 (3) (e)-dealing with the jurisdiction 
of the Rent Controller the phrase has a} 
special significance. ` The provision de-l. 
mands ‘that the Jandlord’s claim must be! 





held to be one made im good faith. His} 


prayer before the Rent - Controller is}: 
statedly for an order directing the tenant |! 


to put him in possession and it is statedly |' 


addressed for a particular purpose, tof 
wit, his: pressing -need for accommoda- |; 
tion of his own business in those very pre- |! 
mises. ‘In this context the question of 

bona fides-lies in this: that the landlord | 
does not desire the removal.of the tenant | 


f 


Ij: 


an end itself, but only as a means to 

end. . It is on this aspect ori which thé 

Act requires the Rent Controller to dwell 
and form his own satisfaction. © 


15. All this shows that a Rent 'Con- 
troller cannot sustain an ’ eviction order 
jon the basis, merely, of what the land- 
lord or his business ‘Manager says from 
he witness-box.. ' Apart from testing 
the capacity of the witness,’ the Rent, Con- 
troller must also see whether the ‘land- 
llord’s move is not: just-a'device to kick 
ithe tenant out. He must see whether 
the landlord - really means’ business and 
jwants it to be set up in, or shifted to the 
jpremises in question. ‘In the very 
{nature of the inquiry, therefore, these 
jimpressions have got-to be put down in 









while passing the order.” They are not 


ithe fertility of the reader’ s' imagination. 


16. Mr. Kesava Iyengar pleaded that 
this would be too high and meticulous a 
standard from which to, tést-an.ex parte 
order. But we are not here examining 
the Rent Controller’s order as a piece of 


judicial writing. What. we.are doing, - 


and have to, do, is to see „whether the 
order is a valid one under section 10 (3) 
(e). I search in, vain this provision to 
find whether it has made. any reservations 
for ex parte orders. It has not; it fol- 
lows, therefore, that ex parte order Or no 
ex parte order, the Rent Controller must 
enter in it what -kind of satisfaction he 
has formed'on the question of the land- 
lord’s bona fides. . If the order Jacks 
this finding... ‘then, it is no , order 
wat all under section 10 (3). (e). 


' This direction of our present inquiry, is 


not one of review in which all we do is 
to go into thè correctness of the`order. 

Our présent quest is to see whether what 
the Rent ‘Controller has written is an 


order at all within the contemplation of 


section 10 (3) (e).. There can be no 
two answers to this question: - It is plain 
to me,'at any rate, that the Rent Con- 
troller has not given a moment’s thought 
to the considerations. bearing on the exer- 
cise of his-jurisdiction. - He- seems -to 
have acted under some kind of conditioned 
reflex which is not an uncommon experi- 
ence to lawyers familiar with ex parte 
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writing- by thé Rent Controller himself,’ 


{things which can be filled in according to, 


tion. 
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proceedings. -The order, as it reads, is a 
fine example of what may Be called auto- 
matic writing of the writer’s mund not 
entering -what he:writes about. I have, 
therefore,: no hesitation in holding that 
the order.is no order at all, and is a 
nullity. 

17. Mr., Kesava Tyengar. m 1 the course 
of his arguments drew my. attention to the 
relevant -statutory rules bearing on the 
subject. .[ have studied them. There 
is nothing I can find in those provisions 
which militates against the conclusion 
which I have reached in this case. The 
rules merely lay down the stage by stage 
procedure which the Rent Controller has 
to adopt in proceedings,that come before 
him. They.do not lay down what the 
Rent Controller should’ say and what he 
may leave unsaid in his orders. These 
things, as I have earlier shown are, dealt 
with by the sections-in the Act. And 
what the sections lay down cannot, ob- 
viously, be. whittled down by any sub- 
ordinate rules. Indeed, on my reading, 
they make no such attempt. They rather 
tend to underline my view that every 
order which the- Rent Controller passes 
must come forth .as a speaking order, 
giving expression to what the statute re- 
quires him to be satisfied about, in the 
particular proceeding before him.” The 
rules cited by Mr. ‘Kesava Iyengar, no ` 
doubt, provide for ex parte decision- 
making, as well ag’ the procedure for set- 
ting rt aside. -But even these provisions do 
not—as, indeed, they cannot—waiter down 
the statutory imperative that thé ‘Rent 
Controller shall not evict a tenant without 
first entéring his satisfaction, formed on 
the -materials before him, that ‘requisite 
grounds exist in the case warranting the 
eviction. 7 

18. Mr. Kesava Iyengar then submit- 
ted that no appellate or revisional autho- 
rity can ever be atia loss ‘to find out if the 
appropriate statutory grounds existed for 
the making of any given order of evic- 
-He said this would. be the position 
even in a case where the order of the Rent 
Controller ‘does not speak out his mind. 
Learned counsel instanced cases of 
eviction proceedings which at one stage 
or-another end in-compromise: The} 
parties in such cases would ordinarily re~]. 
ducė the terms of their settlement in writ- 
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ing, file their joint: memorandum in Court 
and invite the- Rent Controller to pass 
orders in terms-thereof. Where, under 
those terms, the tenant agrees to vacate 
the premises, the Rent Controller simply 
records the compromise and orders evic- 
tion. -Necessarily, in such cases, the 
Rent Controller would not be found tak- 
ing the trouble of recording his own indi- 
vidual judgment as. to the existence of 
the precondition for the tenant’s eviction. 
Mr. Kesava Iyengar said that the latest 
trend of cases reported in the books is to 
uphold the validity of such compromise 
eviction orders, despite their not being 
“speaking orders” in any proper sense of 
the terms. He cited two recent decisions 
of-the Supreme Court as instances in* 


point. One is reported as K. K. Chari 
v. R. M. Seshadri, and ithe other 
Nagindas v. Dalapatram?. He drew 


from these two decisions a broad princi- 
ple which he formulated in the following 
terms: If at the time of passing the order, 
there was some material before the Rent 
Controller on the basis of which he could 
be satisfied, Prima facie, about the exist- 
ence of a statutory ground for eviction, 
' then a Court of review must presume 
that the Rent Controller was, in fact so 
satisfied . 


19.. It may be observed that in each of 
the Supreme Court decisions relied on 
by Mr. Kesava Iyengar, what was under 
examination was an order of eviction 
passed, on the basis of a compromise 
between the landlord and the tenant. 
Neither decision had to do with an ex 
parte order of eviction of the kind we 
have to contend with in the present case. 
The Court had accordingly, no occasion 
to express itself on the relevant legal posi- 
tion. But Mr. Kesava Iyengar urged 
that the rule laid. down in those decisions 
must unquestionably apply even for test- 
ing the validity of an ex parte order 
which’ does not, ex facie, manifest the 
Rent Controller’g satisfaction as to the 
existence of the statutory requisites for 
the- tenant’s eviction from the premises. 
LT, 

1.. (1974) 1 S.C.J.17: (1974) 1 M.L.J. (S.C.) 
14: (1974) 1 An. W.R.(S.C.) 14: (1963) 3 S.C.R. 
691: (1973) 18.C.C.761: A.I.R. 1973 S.C. 1311, 
2, (1974) °2 S.OJ. 21: (1974) 2 S.C.R. 
544: (1974) 1$:0.C. 242: A.LR. 1974 S C.471. 
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20. Learned counsel’s argument in- 
volves a consideration of what the Sup- 
reme Court, has laid down in those two. 
cases. But before proceeding to do so, 
I may briefly touch on the earlier trend. 
of authority, or rather, on how it was 
commonly understood. ‘To begin with,. 
it may be observed that all the cases. 
which ultimately found their way to the 
High Courts and the Supreme Court had_ 
one thing in common. They called for 
the interpretation and application of 
special legislation meant for regulating 
the letting of residential and non-residen- 
tial buildings in urban, and other cases and. 
the prevention of unreasonable eviction of 
tenants therefrom. Jurisdiction in such: 
cases was vested by the Legislature in 
special tribunals or was subjected to spe-- 
cial conditions and restrictions even 
where it was allowed to continue with the 
common law Courts. The terms of 


. building teramcies were taken out of the 


realm both of contracts and of the Trans- 
fer of Property Act. It was also a com- 
mon provision to-be found in this class. 
of legislation that the eviction of tenants 
could be-ordered-only where the tribunal 
or the Court, as the case may be, was 
satisfied about the existence of grounds 
to justify the eviction—the grounds being 
clearly drawn and deéfined in the statute 
itself. What is more, to ensure that the 
special tribunals exercised their juris- 
diction in this regard properly, the con- 
cerned legislation also usually provided 
for a revision or other proceedings ‘for 
review by a superior Court. Cases thus 
arose often before the High Courts in the 
country under one or other of the rent 
control statutes, and learned Judges were 
asked to examine the validity or propriety 
of individual eviction orders. The trend’ 
of decisions as might be expected, of the 
superior Courts was to insist on the 
‘Rent Control tribunals passing orders of 
eviction in terms of the relevant - statute 
and-on nothing else. Orders were close- ` 
ly examined by learned Judges to see to 
what extent the tribunals below had 
recorded their findings as to the exist- 
ence of the statutory grounds for evic- 
tion in the disputes that came up for 
decision before them. In this situa- 
tion, it came to pass that the higher 
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Courts yere invited to go intoa parti- 
cular kind of orders which, though not 
unfamiliar to lawyers and Courts, yet 
raised peculiar problems concerning 
their validity in the context of the special 
provisions of rent control enactments. 
I refer to proceedings where the landlord 
and tenant, either before or after a con- 
test, preferred- to ‘compromise their dis- 
pute, but insisted nevertheless on getting 
the imprimatur of an order from the 
tribunal concerned. In such cases, 
where the tenant agreed, under the com- 
promise, to vacate the premises, the tribu- 
Dal seldom refused the invitation to pass 
an order of eviction, without further 
orders, on the basis of the- compromise. 
One view of such. orders was that they 
were perfectly valid even under the 
special statute. 
that they were not. Surprising as- it 
may now seem, the broad trend of cer- 
tain early decisions of the Supreme 
Court was to the effect that an order of 
eviction which is based solely on a settle- 
ment or compromise between. landlord 
and tenant cannot ~ be regarded as one 
passed in terms of the statute. That, at 
any rate, was the impression they gave. 
The earliest of the case was Bahadur 
Singh v. Muni Subrat Dass’. That 
case was concerned with a dispute be- 
tween the tenants of a building and the 
landlord’s son, ‘which was ultimately 
referred to arbitration. The arbitrator 
entered on-the arbitration and-gave his 
award in -due time. The award provided 
that the tenants should remove the machi- 
‘nery which they had installed in the pre- 
mises, and give vacant possession to 
‘the landlord on'`a certain date. The 
award was filed before the Court and a 
- decree was passed in ternis of the award. 
The decree-holder then applied ‘for execu- 
tion. The tenants objected on the 
ground that the decree passed by the 
Court was a nullity. They raised the 
objection that it contravened section 13 
(1) of the Delhi and Ajmer Rent Con- 
trol Act, 1952. That section prohibited 
the Court from passing a decree or order 
for recovery of possession of any pre- 
mises in favour of the landlord against 
a tenant except in any suit or proceed- 
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ing instituted by the landlord against 
the tenant for recovery of possession 
on the grounds- stated in-the-Act, and 
unless the Court was. ‘satisfied that a 
ground oof eviction existed. . The 
Supreme Court held that the decree in 
that case was a nullity. For two rea- 
sons: one, that the decree was passed in 
a proceeding to which the landlord was 
not a party, and two, that the Court had 


- passed the decree without ‘satisfying itself 
' that a ground for eviction existed. The 


Supreme Court held that on the plain 
wording of section 13 (1) of the Delhi 
and Ajmer Rent Control Act, 1952, the 
Court was forbidden to'pass a decree © 
otherwise. In the course of their judg- 
ment, the learned judges derived sup- 
port, from a decision of the . English 
Court of Appeal in Penchey Property 
Corporation v. Rabinson.1 That was a 


case where the landlords ofa flat had 


issued a writ, to recover possession from 
the concerned, tenants for non-payment 
of rent. The tenants did not enter 
appearance in the case and the Court gave 
judgment in- favour of the landlord in 
default of the tenant’s appearance. The 
Court of Appeal had to consider whether 
the judgment was in accordance with the 
Rent and Mortgage Interest Restrictions 
(Amendment) Act, 1933 as applied to 
the Rent Act, 1965. Section 3 (1) 
of-the former Act provided that ‘‘no order 
or judgment for the recovery of posses- 
Sion of any dwelling house to which the 


‘principal Acts apply or for the ejection 


of a tenant therefrom shall be made or 
given unless the Court considers it rea~ 
sonable to ‘make such an order or give 
such a judgment...... ” The Court of 
Appeal held that the judgment given by 
the Court of first instance in default of 
appearance of the tenants was a nullity. 
The reason for this view finds expres- 
sion in the judgment of Winn, L.J.\ 
who ‘spoke for thé Court of Appeal. 


“Tt is perfectly plain from what I have 
. said that before the judgment in default 
of appearance was entered,’ no Court 
had determined whether it was rea- 
sonable to make-such an order or give 
such a judgment. In my view, there- 
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the judgment i in default of appearance 
here was a. nullity, It-was, according 
to its terms, a judgment for: recovery 
of these premises, and that is some- 
thing which the section prohibits unless 


there has, been priọr determination by ~ 


_ the Court that it was reasonable to give 
such a judgment”. , A 


21. The above passage-was quoted with 
‘approval .by the Supreme -Court in ‘the 
decision, Bahadur Singh v. Munm- Sub- 
rat Dass.? 
in the case before the English Court of 
Appeal, .the order of - eviction was an 
ex parte order passed in default“ of 
appearance by -the -tenants, the Supreme 
_ Court was concerned with a decree pass- 
ed by ‘a Court on the basis of an arbi- 
tration award without the. Court itself 
going into the grounds of eviction. ‘In 
both the cases, the Court of first ‘instance 
was found not to have exercised its 
thind to form its own satisfaction about 
the precise ground on which alone evic- 
tion could ‘have been ordered under the 
relevant statutory provisions. 


22: The Supremé’ Court took the same 
view in two later decisions. Ferozi ‘Lal 
v. Man Mal? and Kaushalya v. K. L. 
` Bdnsal.? Hegde, J., speaking “for the 

Court in the latter case observed: thus: 
“From the facts mentioned earlier,- it 
is seen that -at no stage, the. Court 


‘was called upon to apply its mind .to — 


the question whether the alleged sub- 
letting is true.or not. 
it does not show that it was satisfied 
that the sub-letting complained of has 
taken place, nor,is there any other 
material-on record to show that it was 
so satisfied. It is-clear from the 
record that the Court proceeded solely 
on the basis of the compromise arriv- 
ed at between the parties. That being 
so, there can hardly be any doubt that 
the Court was not competent to pass the 
impugned decree.: Hence the decree 
under execution must be held to be a 
nullity”. ; 
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It might. have ;been noticed that 
Tezde J., inthe above said ‘decision 
had not said that all orders of eviction 
passed in terms of compromises arrived 
at between the parties must be regarded 
as nullities. There might be cases where 
either, within the four corners of the 


memorandum of compromise or else- 


where from the record it might be possi- 
ble- to deduce the existence of the statu- 
tory grounds -for eviction. Hegde, J., 
does not seen to have regarded as in- 
valid orders passed;by the tribunals on 
the basis of compromise terms in such 
cases. -Yet a general impression appears 
to have gained ground-among lawyers 
that orders of eviction passed by a tribunal 
on the basis of- agreement between - the 
parties'must be held'to, be invalid on the 
score that the very presence of an agree- 
ment. between the parties must, per se, 
rule out the existence of satisfaction 
which the statute . requires the .tribunal 
to find as pre-condition for eviction. ' 

24. The opportunity for clarifying the 
position of compromise eviction. orders 
under the scheme of rent control -statutes 


soon presented itself before the Supreme 


Court in K. K..Chariv. R. M. Sesha- 
dri.1 In that case, the landlord ‘of à 


‘residential building in Madras City mov- 


ed the ‘Rent Controller for evicting the 
tenant. . The petition was filed tinder the 
Madras: Buildings” .(Lease and‘: Rent > 
Control) Act 1960. The tenant in that 
case was a retired I1.C.S., officer anda 
practising ` advocate. -The grotind for 
eviction ‘put forward by the.landlord was 
that he had no other building in the City 
the building for his . 
personal occupation. The petition was 

resisted by the tenant. The parties hav- 
ing joined issue,-the landlord let in evi- 
dence, both ` documentary and oral, in 
support of his petition. The tenant, 
however, did not choose to cross-exa- 
mine the petitioner’s witnesses. Subse- 
quently, the parties entered into a settle- 
ment’, and filed a memorandum of com- 
promise before the Rent Controller under 
the terms of which the tenant with- 
draw all his defences to the petition and 
submitted to a decree for eviction. The 
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Rent Controller passed an order in terms 
of the compromise. The question before 
the Supreme Court was whether this 
order for eviction, passed as it was on the 
terms of a compromise, should be held 
to be a nullity on the basis of the ruling 
of the Supreme Court in Bahadur Singh 
y. Munni Subrat Dasit and the two later 
decisions following it. Both the learned 
Judges, Vaidialingam, J., and Alagiri- 
swami, J., who heard this. case, gave 
separate but concurring judgments. 
Vaidialingam, J., referred in his judg- 
ment to the averments in the eviction 
petition, the salient points made out in 
the evidence on the side of the landlord, 
the terms of the compromise memo 
and the course of proceedings a 
whole. Having done so, he observed 
that it cannot be held in the particular 
circumstance of that case that the eviction 
order had been passed solely on the basis 
of the compromise’ entered into between 
the parties. ¿< According~,;to. ‘the learned 
Judge, it was “clear from the various 
matters referred to, that the Court was 
satisfied about the bona fide requirement 
of the Jandlord. Therefore, the decree 
for eviction is neither void nor in exe- 
‘cutable’’. 


25. Having decided the case before the 
Court on the basis of its attendant cir- 
cumstances, Vaidialingam, J., proceeded 
to lay down the position, somewhat 
generally, thus: If the tribunal had 
expresséd its satisfaction in the order 
itself, that will conclude the matter. 
That the tribunal was so satisfied can 
also -be considered ‘from the point of 
_view whether a stage had beén reached 
in the proceedings for the tribunal to 
' apply its mind to the relevant question. 
Other materials on record can also be 
taken into account to find out if the 
tribunal was not satisfied. 

26. The other learned Judge, Alagiri- 
swami, J., began by giving a brief ren- 
dering of the reasonings of his learned 


colleague. He did so in the following 
passage: 
“He (Vaidialingam, J.), has also 


pointed out that the true position 
appears to be that an order of eviction 
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based on consent of the parties is not 
necessarily void if the jurisdictional 
fact, viz., the existence of one or more 
of the conditions mentioned. in sec- 
tion 10 were shown to have existed 
when the Court made the order, that 
the satisfaction of the Court, which 
is no doubt a pre-requisite for the 
order of eviction, need not be by the 
manifestation bore out by a judicial 
finding; and that if at some stage 
the Court was called upon to apply its 
mind to the question and there was 
sufficient material before it before the 
parties invited it to pass an order in 
terms of their agreement, it is possible 
to postulate that the Court was satis- 
fied about the grounds on which the 
order of eviction was based. He has 
further pointed out that if the tenant 
in fact admits that the landlord is 
entitled to possession on one or other 
of the statutory grounds mentioned 
in the’ Act, it is open to the Court to 
act on that admission and make an 
order for possession in favour of the 
landlord without further enquiry. It 
is on these grounds that he has come 
to the conclusion, that the facts in 
this case satisfied these tests”. 


27. Waving traced the various steps 1s 
Vaidialingam, J.’s reasoning in the 
manner aforesaid, Alagiriswami, J., 
wholly agreed with his learned colleague’s 
conclusion, observing that ‘in so far as 
it is necessary for the purposes of this 
case, this is a satisfactory conclusion”. 
It, however, seemed that Alagiriswam1, 
J., very much wished to restate the posi- 
tion in a more general way and for a 
wider application since according to him, 
the law on the subject had got into a 
labyrinth and the time had come for 
taking a hard look at it. He also seem- 
ed to have gone some way in the direc- 
tion of a restatement of the whole law 
on the subject of compromise eviction 
orders. Quoting at some length a 
passage from a decision of the Punjab 
High Court reported as Babu kam 
Sharma v. Bal Singht, the learned 
Judge seemed inclined to take the view 
that an eviction order based on a com- 


1. (1959) 61 Pun.L.R. 33. 


90 ae 


promise would be a valid order, if in the 
concerned eviction petition the landlord 
had asked for possession on any one of 
the grounds on the basis of which he 
could have asked for possession under 
the statute. The learned Judge, how- 
ever, did not offer any final views of his 
own on the matter, observing: ‘This 
would, however, have to be considered 
when a proper occasion arises”. 


28. That occasion, apparently, arose 
before the Supreme Court very soon in 
Nagindas v. Dalpatram’. Sarkaria, J., 
who gave the decision of the Court, 
seemed to have discovered a general 
thread of principle running right through 
in the earlier cases. He observed: 


“From a conspectus of the cases cited 
at the bar, the principle that emerges 
is: that if at the time of the passing 
of the decree, there was some material 
before the Court, on the basis of which, 
the Court could be prima facie satisfied 
about the existence of a statutory 
ground for eviction, it will be presum- 
ed that the Court was so satisfied”. 
29. It is the above passage from the 
judgment of Sarkaria, J., which Mr. 
Kesava Iyengar has heavily relied on. 
He said that the rule laid down by the 
learned Judge must apply to every case 
of eviction order passed by a Rent Con- 
troller which does not ex ‘facie manifest 
the tribunal’s satisfaction as to the exist- 
ence of the statutory ground for evic- 
tion. The order in question may have 
been passed on the basis of a settlement 
between the parties. Or it may have 
been passed ex parte in the absence of the 
tenant, and after recording the evidence 
of the landlord. In every case, accord- 
ing to Mr. Kesava Iyengar, the ques- 
tion would be one of finding out whether 
there was some material or other on 
record to which the tribunal’s decision 
could reasonably be attributed and which 
could be held to have made out one or 
other of the grounds set out in the Act 
as a lawful ground for eviction. This, 
according to learned counsel, is what 
Nagindas v. Dalpatram+, has laid down 
in unmistakable terms. 
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30. I do not agree with Mr. Kesava 
Iyengar’s understanding of the ruling: 
in the above case. In my view, Sar- 

karia, J., in the passage relied on by 

learned counsel, was minded only to 

summarize what he considered to be the 
conspectus of the earlier rulings of the 
Supreme Court. It will be remembered 
that all those rulings dealt with only one 
class of cases, namely, cases. of compro- 

mise, in which the tribunal or Court, as 
the case may be, was found issuing evic- 
tion orders-without recording its own: 
finding as to the existence of the rele- 
vant statutory grounds for eviction. 

Not one of those earlier decisions had to 

deal with an er parte eviction order 
suffering from a similar shortcoming. 

The case in .Nagindas v. Dalpatram’,. 
itself was yet another instance of a com- 
promise order of eviction. It seems to 
me, therefore, reasonable to understand’ 
the law stated by Sarkaria, J., to be 
limited in its applicatiom to. compromise 
orders of eviction. There are ‘clear 
indications in the very judgment of the- 
learned Judge to indicate that what he 
had in mind was only consent orders. 

The learned Judge made it perfectly 
clear in his judgment that there must be: 
materials on record on the basis of which 
alone the tribunal, in any given case, 

might be held to have been satisfied 
about the existence’ of the statutory 
grounds for eviction. In the absence of 
much materials, it cannot be so held. 

And, adverting to the question as to what 
kind of materials might possibly lead to 
such an inference, the learned Judge 
cited the compromise memo itself 
as one such material. Compro-* 
mise, he said, must be based on an im- 

plied admission, and, so treated, can be 
accepted as the best evidence of the facts 

admitted. It was in this sense that the 
learned Judge upheld’ the compromise: 
order in that case as having been validly 
made. 


31. The position in the present case is- 
wholly different. The grounds set out 
by the landlord in its eviction petition are- 
by no means admitted’ anywhere by the 
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tenants. -On the contrary, they . are 
seriously controverted. , It may: be men- 
tioned, at this stage, that although the 
Rent Controller set the tenant ex parte, 
it was not before the tenant had entered 
appearance and filed his affidavit in 
opposition in the Court. A reference to 
this affidavit shows not only a denial of 
the landlord’s averments, but also a posi- 
tive assertion by the tenant that the 
claim made in the petition was not bona 
fide. I cannot, therefore bring myself 
to construe the eviction order in this case 
as based on any statutory grounds of evic- 
tion, merely on the score that the petition 
quotes the statute. On the contrary, as 
pointed out by Mr.-Govind Swaminathan, 
there is a clear - indication in the record 
itself to show that before ordering evie- 
tion the Rent “Controller did not - even 
advert to, the. pleadings of the landlord, 
let alone “evaluate the -evidence of 
P.W. 1. The. petition was avowedly 
made under ‘section 10- (3) (a) (iit) of 
the Act. This means that the landlord, 
in order’ to-claim relief, had to plead, 
inter alia; that it-had no other building 
in the city’ or‘town concerned. The 
non-residential building in question in 
the case is situate in Madras City. But, 
curiously enough, the landlord. sought to 
maintain its: petition not on the ground 
that. it had not other non-residential 
building in the city, but on the ground 
that it had no other similar building. in 
Malayaperumal Street, vin. which ` the 
building under tenancy is, situate. Mr. 
Govind Swaminathan observed that this 
is a fatal shortcoming in the landlord’s 
petition, This woeful inadequacy in the 
pleading, he said, could. have caught even 
the eye of a man running. That’ the 
Rent Controller after going through the 
notions of an ex parte hearing, had pass- 
ed the eviction order in. the face of this 
state of the pleading is positive proof, 
according to learned counsel; that he was 
wholly oblivious to every thing on 
record—Pleadings, materials and what 
not. I.am inclined to agree with him. 
I have earlier explained in some detail 
my reasons for holding this order to be 
null and void. As may be seen, I have 
derived my conclusion by reference to 
the mandatory “provisions_of- section “10 
(3) (e) and by looking at the mere as- 
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pect-of the order, without more. What 
Mr. Govind Swaminathan has now sub- 
mitted provides additional grist to the mill, 
as it were, ‘from a source external to 
the order itself. That the order finds 
no support in the landlord’s own plead- 
ings only underlines the conclusion that 
it is a nullity. 

32. Mr. Kesava Iyengar lastly urged 
that the order under revision cannot be 
regarded as a nullity in the true sense of 
that expression. He said that only 
where an order is passed in total absence 
of jurisdiction, or in excess of jurisdic- 
tion, would the law regard it as a nullity. 
Learned counsel reminded me. that in 
this case the Rent Controller was admit- 
tedly seized of the matter, and had 
undoubted jurisdiction to issue the order. 
There was, therefore, no scope for consi- 
dering it, in terms of its being a nullity. 


33. I do not agree with the above sub- 
mission. Early conceptions of nullity 
amongst lawyers were based on the 


jurisdiction aspects of the proceedings or 
orders in question. Recent advances in 
jurisprudence, ‘however, show that even 
where the tribunal or Court has undout- 
ed jurisdiction to „pass orders, they can 
yet be challenged as`nullities for quite 
other reasons. Some of them are set out 
in a recent decision of the House of Lords 
in Anisminic Lid.-v..Boreign Compen- 
sation Commission, The following pass- 
age from the judgment of Lord Reid 
represent ` the current ‘ thinking | on the 
subject : 


- “But there are many cases where, al- 
though the tribunal had jurisdiction to 
enter on the inquiry, it has done or 
failed to do something in the course 
of the inquiry which is of such a 
nature that its decision is a nullity. It 
may have given its decision in bad 
faith. It may have made a decision 
which it had no power to make. It 
. may have failed in the course of 
‘inquiry to comply with the requiré- 
ments of natural justice. It may in 
perfect good faith have misconstrued 
_the provisions giving. it power to act so 
that it failed to deal with the question 
remitted to it and decided some ques- 
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tion which was not remitted to it. It 
may have refused to take into account 
something which it was required to take 
into account. Or it may have based 
its decision on such matter which, under 
the provisiohs setting it up, it had no 
right to take into account. I do not 
intend this list to be exhaustive’: 

34. Lord Pearce in the same case made 

the following further observation: 
“Lack of Jurisdiction may arise in 
various ways. There may be an ab- 
sence of those formalities or things 
which are conditions precedent to the 
Tribunal having any jurisdiction to 
“embark on an inquiry. Or the Tri- 
bunal may at the end make an order 
that it has no jurisdiction to make. 

. Or in the intervening stage, while en- 
gaged in a proper inquiry, the Tribu- 
nal may depart from the rules of 
natural justice or it may ask itself the 
wrong questions; or it may take into 
account matters which it was not direct- 
ed to take into account. Thereby it 
‘would step outside its jurisdiction. It 
would turn its inquiry into something 
not directed by Parliament and ‘fail to 
make the inquiry which Parliament did 
direct. Any of these things would 
cause its purported decisions to be -a 
nullity.” 


Mr. Kesava Iyengar . submitted that it 
would be'a misuse of the expression to 
dub as nullity an order passed by a tribu- 
mal having jurisdiction, merely ‘because 
it had passed a wrong order. He added 
that a tribunal or Court having jurisdic- 
tion has a right to pass right orders as 
well as wrong orders, and if the orders 
are wrong, they caw be corrected in ap- 
peal or other appropriate proceedings, 
but by no means can they be regarded as 
a nullitv. 


35. Lord seid, in his judgment above 
cited, adverted to this aspect in The 
Anisminic Lid. v. Foreign Compensa- 
tion Commission’. He referred to an 
earlier decision of the House of Lords, 
and clarified the position thus:— 


“I understand that some. confusion has 
been caused by my having said in Reg. 
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v. Governor of Brixton Prison, ex 
Parte Abman’, that if a Tribunal has 
jurisdiction to go right it has jurisdic- 
tion to go wrong. So it has, if one uses 
“Jurisdiction” in the narrow original 
sense. If it is entitled to enter on the 
inquiry and does not do any of those 
things which I have mentioned in the 
course of the proceedings then its -deci- 
sion is equally valid whether it is right 
or wrong subject only to the power of 
the Court in certain circumstances to 
correct an error of law.” 


I have, therefore, no doubt in my. 
mind that this order of the Rent Control- 
ler is, by all standards, a nullity. I ap- 
proach this question as a Court sitting in 
revision under section 25 of the Tamil 
Nadu Buildings (Lease and Rent Con- 
trol) Act, 1960. Under that section 
this Court may on the application of any 
person aggrieved by an order of the ap- 
pellate authority, call for and examine the 
record of the appellate authority, to satis- 
fy itself as to the regularity of such 
proceeding or the correctness, legality or 
propriety of any decision or order passed 
therein and if, in any case, it appears to 
this Court that any such decision or order 
should be modified, annulled, reversed or 
remitted for reconsideration, it may pass 
orders accordingly. It seems to me that 
under the wide sweep of this revisional 
jurisdiction this Court has a dual role to 
fulfil: One as a Court of review, exami- 
ning the decisions of the appellate autho- 
rity and the Rent Controller on merits; 
the other, as that of a superior Court 
exercising supervisory jurisdiction over 
the appellate authority and the Rent Con-}, 
troller. In the former role, the correct- 
ness and the legality of the Rent Con- 
troller’s order are properly reviewable. by 
this Court. But I concéive the other, 
supervisory, jurisdiction to be the more 
salutary one from the point of view of 
maintaining the tone of the subordinate 
Courts and Tribunals. I believe that the 
powers have been specifically conferred on 
this Court under the section only to en- 
sure that the tribunals, at all lower levels 
bring to bear a proper judicial bearing 
and outlook in the discharge of their 


1. (1968) A.C. 192, 234. 


I} DALAVAL V. GOVT. 


‘functions under the Act. It is in this 
context, apart from anything else, that I 
feel interference is called for in this case. 
As I said earlier, the responsibility of the 
Rent Controller is a special one, and it 
has to be discharged strictly in accordance 
with the statute. Besides, any order that 
he passes has serious consequences for 
the parties before him. There can, 
therefore, be no question of his doing 
less than what he is capable of doing 
and less than what the statute expects him 
to do. This means and implies that he 
cannot be adopting any labour-saving de- 
vices in composing his orders. He can- 
not shirk mental work. Nor can be 
skip his findings, driving the litigants 
and the superior Courts alike to probe the 
unknown recesses of his mind and blun- 
der their way into assigning some mean- 
ing or any meaning, to his orders. I 
like to imagine that had the Rent Control- 
ler’s order’s order contained some dis- 
cussion, be it ever so little, the course -.of 
further proceedings in this case might 
have been different. As it happens, the 
order has to be declared a nullity, but 
regrettably enough, only after avoidable 
expenditure in time, effect and costs. 


36. The appellate authority in this case 


had gone into the evidence itself and 
sought to support the eviction order on 
its own perception and evaluation of the 
evidence. But, as I had explained ear- 
lier, when the order is a nullity, there can 
be no question of supporting its conclu- 
sion by reference to the evidence in the 
case. 
pellate order as equally futile. 


37. In the result, the Civil Revision 
Petition is allowed. The order of the 
appellate authority is set aside and the ex 
parte order of eviction passed by the Rent 
Controller is declared to be a nullity and 


set aside. In the circumstances, J make 
no order a- to costs. 
R.S. „Revision allowed. 
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. IN THE HIGH COURT OF JUDICA- 


TURE AT MADRAS. 
(Special Original Jurisdiction. ) 


PRESENT :-—G. Ramanujam, J. 
R. R. Dalavai Petitioner* 


U. : 


The Government of Tamil Nadu b 

the Secretary to Government R. D. 
and L. A. Department, Madras-9 and 
another Respondents. 


Tamil Nadu City Municipal Corporation. 
Act (IV of 1919), section 100 and 
rulas 2-B,,3 and 3-A of Schedule IV— 
Levy of property tax—Adoption of plinth 
area basis—wN ot valid—Notices regarding 
revision of assessment to set out reasons 
—Fair rent formula contemplated by the 
Rent Control Act, whether can umformly 
be applied. i 


According to the Supreme Court the 
determination of the annual valuation of 
property with reference to the floor can- 
not be justified under the law of rating. 
Fixing the rate at a percentage of the 
capital value is not permitted by the 
Tamil Ņadu City Municipal Corporation 
Act. ‘Hence the property tax cannot be 
levied under section 100 of the Madras 
City - Municipal Corporation Act on the 
plinth, area basis. > The actual. basis 
adopted by the corporation cannot be 
known unless reasons for the proposed 
enhancement are given in the special 
notices ` contemplated by the rules; the 
assessing officers should be directed to 
give reasons for enhancement so that the 
assessee may know the basis for enhance- 
ment. Unless the assessee is told as to 
what is the reason for the enhancement 


in the assessment he may not know 
on -what ground the enhancement 
has been made. In ‘such cases he 


may not be able to put forward his objec- 
tions specifically and effectively. It is, 
therefore, - clear that the special notices 
should give reasons for enhancement. 
[Paras. 9, 12 and 13.} 


` s 


* W.P. No. 604 of 1977. 27th October, 1977. 
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In cases where the buildings are not 
governed by the provisions of the Rent 
Control Act, there is no question of 
infringement of the provisions of the 
Rent Control Act, by the owners receiv- 
ing whatever rent that is paid by the 
tenants and, therefore, the actual rent 
collected by the assessee can be taken as 
the reasonable rent which the building 
is likely to fetch. 
of the Madras Buildings . (Lease and 
Rent Control) Act, 1960, certain build- 
ings 
limit are not governed by the provisions 
of the Act and in those cases there can- 
not be any restriction as to the rents that 
can be received in respect of the building. 
Similarly there are certain buildings which 
have been exempted from the provisions 
of the said Act. Therefore, the fair 
rent formula contemplated by the Rent 


Control Act need not strictly be followed’ 


by the assessing authorities in respect of 
such of those buildings which do not come 
under or are exempted from.the purview 
of the Rent Control Act. 


Cases referred to:— 


Lokmanya Mills Barsi Ltd. v. Barsi 
Borough Municipality, (1962) 1 S.C.J. 
123: (1962) 1 S.C.R. 306: A.I.R. 
1961 S.C. 1358; Patel. Gordhandas Har- 
govindas v. The Municipal Commis- 
stoner, (1964) 2S.C.R. 608: (1965) 1 
S.C.J. 15: A.I.R. 1963- S.C. 1742; 
Corporation of Calcutta v. Smt. Padma 
Debi, (1962) 3S.C.R.49: A.I.R. 1962 
S.C. 151; Guntur Municipal Council v. 
Rate. Payers’ . Association, 
5.C.J. 142: (1971) 2 M.L.J.. (S.C.) 
7: (1971) 2 An. W.-R. (S. C.)-7: 
(1971) 2 S.C.R. 423: A.I.R. 1971 S.C. 
353; Delhi Municipality v. M. N. Soi, 
1976 R.C.J. 763: (1976) 4 S.C.C. 
935: A.I.R. 1977 S.C. 302; Indore 
Municipality v. Ratnaprabha, (1976) 4 
5.C.C. 622: 1977 R.C.J. 443:-A.I.R. 
1977 S.C. 308. 


Petition under Article 226 of the Cons- 
titution of India, praying that in the 
circumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of manda- 
mus restraining the respondents from 


levying or revising or collecting the pro- 
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Under the provisions” 


fetching rent above a particular: 


[Para. 15.] 


(1971) 2. 
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perty tax on the land and bnildings 
belonging to the petitioner at No. 83, Big, 
Street, Madras-5 in the City of Madras 
within this jurisdiction on-the illegal basis 
of their notional value, plinth value (30, 

45 or 50 paise per sq. foot) contrary to 
the express statutory provisions of the 
Madras City Municipal Corporation Act, 
1919 in that regard. a 


Petitioner in person. 


Advocate General, for Government Plea- 
der, -for Respondent No. 1. . . ; 


S. Palaniswamy, for 2nd Respondent. 
The Court made the following _ 


ORDER.—-The petitioner prays for a writ 
of mandamus from this Court to restrain 
the respondents herein from levying, 
revising or collecting the property tax 
on the land and buildings belonging 
to the petitioners at No. 83, Big Street, 
Madras-5 on the basis of its plinth area, 
contrary to the provisions of the Madras 
City Municipal Corporation Act, 1919. 


2. The first respondent is the State of 
Tamil, Nadu and the second respondent 
is the Corporation of Madras. Accord- 
ing to the petitioner-as soon as he came 
to’know that the Corporation of Madras 
had ‘proposed to revise the property tax 
leviable on the properties in the City of- 
Madras adopting’ the plinth area as the 
basis, .he wrote to respondents 1 and 2, 
as a rate-payer, as the representative of 
the City Cleaning Campaign, and as the 
Secretary of the “Native Residents 
Association of the Madras City, pointing 
out that the Corporation has no jurisdic- 


-tion to assess levy or collect property 


tax on the basis of the plinth area as it 
would tantamount to levying-a tax on 
the. property and not its rental -value. 
The second respondent, however, with- 
out giving any reply to the said letter, 
proceeded to issue a circular purporting 
to be the guidelines for its executive 
staff directing that tax should be reckon- 
ed at 30 paise per sq. ft. of plinth area 
for owner occupied buildings and 45 to 
50 paise for tenanted buildings. Appre- 
hending that his property also will be 
assessed to property tax on plinth area 
basis as per the said guidelines issued 
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by the Corporation he has approached 
this Court for the relief aforesaid:- 


3. <A preliminary- objection was taken 
by the respondents to the maintainability 
of the writ petition on the ground that 
the petitioner has got alternative remedy 
to challenge any assessment that may be 
made on his property. . This preliminary 
objection has been considered and reject- 
ed in my order dated 23rd August, 1977. 
The only question now to be considered 
is whether the Corporation is adopting 


plinth area basis for assessment of pro-_ 


perty tax in the City of Madras as alleg- 
ed by the petitioner. 


4. The petitionér’s first contention is 
that the Corporation has issued guide- 
lines to its executive staff, 7.e., the Sub- 
ordinate Revenue Officers and assessors 
directing them to reckon the property tax 
at 30 paise per sq. ft. of plinth area for 
owner occupiéd building and 45 ‘to 
50 paise for tenanted buildings, that such 
a mode of assessment is illegal as it is 
contrary to section 100 of the Madras 
‘City Municipal Corporation Act, and 
that such assessments based on the plinth 
area have. been consistently held to be 
bad by the Supreme Court and other 
High Courts. Secondly, it is contended 
that in any event the rate per sq. ft. 
suggested in the guidelines is also highly 
arbitrary, irrational and economically bur- 
densome that the revision of property tax 
assessment on the above basis has in 
fact resulted in the half-yearly tax going 
up by three to five times the existing tax 
without any justification, that such oppres- 
sive assessments will ultimately result in 
the total annihilation of all property 
owners in the course of next five years 
and that therefore, the annual value 
should, be fixed only with reference to 
the fair rent formula contemplated by 
the Madras Buildings (Lease and Rent 
Control) Act, 1960, as has been held in 
a series of cases by the Supreme Court. 
Thirdly, it is contended that the proposed 
revision of property tax being quinguen- 
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nial, any revision in the annual value can 
only be for specific grounds such as 
increase in the area of the building, 
increase in rent, additions or alterations 
in the building etc., that the annual value 
of the building cannot suddenly increase 
four to five times merely because the 
assessing authority. wants to increase the 
tax and that in most of the assessments 
so far made in relation to some proper- 
ties, the ‘annual value has been increased 
without giving any-specific ground which 
has occasioned the enhancement of the 
annual value. 


t 


5. The second respondent filed an ela- 
borate counter affidavit and the frst 
respondent has adopted the same. In the 
counter affidavit, filed by the second res- 
pondent, it has been specifically stated 
that it is not levying tax on the basis of 
the plinth area of the building, that the 
provisions of section 100 of the Madras 
City Municipal Corporation Act, 1919, 
dealing with the method and levy of 
property tax are being followed strictly 
and that the procedure followed for the 
determination of the annual letting value 
is legal. As regards the petitioner's 
complaint that the plinth area basis is 
being or proposed to be adopted, the 
second respondent states that -they 
have adopted only the annual rental 
value as the basis, that for determining 
the annual value, it is true, certain guide- 
lines had been issued but there is no- 
thing repugnant in those guidelines to 
the provisions of section 100 of the Act 
or the rules framed thereunder, that such 
guidelines are necessary as the Act and 
‘the Rules are silent as to the manner of 
arriving at the reasonable letting value, 
that there was no uniformity of approach 
in the assessment of similar buildings 
located in one and the same area, and that 
the issue of guidelines has facilitated 
the adoption of a uniform procedure for 
arriving at the annual letting value. 
It is said that the buildings are grouped 
generally into the following four cate- 
gories and the tax levied at. the rate pre- 
scribed by the council with reference to 
section 99 of the Act. 


“+ + - 


“1. Annual value Rs. 500/- 
and below. 


2. Annual value above 
Rs. 500/- but below 
Rs, 1.020- 


3, Annual value above 
Rs, 1,000/- but below 
Rs, 5,000/- 


4, Acnual value above 


z Rs, 9,009- 


‘As regards the land which is not appur- 
tenant to any building or which is occu- 
pied by or appurtenant to huts, the tax is 
said to have been fixed at Rs. 8 per 
ground in pursuance of section 102 of 
the Act. Where the land is capable of 
fetching rental income, the annual value 
is based on the actual rental income 
from the land without allowing any 
deduction as the land does not require any 
maintenance or has no depreciation value. 


6. As regards the petitioner’s allegation 
that the quinquennial revision is proceed- 
ing on the basis of the guidelines, the 
respondents state that the quinquennial 
revision takes place once in five years 
during January and February of every, 
year, that a special notice is published in 
the Newspaper after a general revision 
is done as per rule 2 of the Taxation 
Rules in Schedule IV of the Madras 
City Municipal ‘Corporation Act, 1919, 
that apart from the said special notice 
published in the Newspaper, individual 
notices are also served on the owner or 
occupier of the property, that in respect 
of other revisions between one revision 
and another which may arise as a result 
of the increase in rent, additions and 
alterationg of the building, construction 
of new buildings, notice under rule 3 in 
Schedule IV is issued in the first instance 
to the parties and that after considera- 
tion of their objections, if any, another 
notice called “3-A notice” is issued and 
served on the individual property owners 
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I Grade 184% of the annual 
value per year. 
25% of the anrual 
If Grade value per year. 
274% Of the annual 
III Grade value Per year. 
. 30% of the annual 
1V Grade value per year,” 


and their objections considered. It is 
said that oral hearing also is given. 
The owners were also given opportuni- 
ties to go on appeal to the Taxation 
Appeals Committee against the orders of 
the Commissioner and to the Court of 
Small Causes against the decisions of 
the Taxation Appeals Committee. It is, 
therefore, contended by the respondents 
that in cases where revision of assess- 
ment is not in accordance with the pro- 
visions of the Act, the same could be 
rectified by invoking the remedies pro- 
vided in the Act. The respondents also 
point out that-in practice it was consi- 
dered expedient to guide the assessors in 
estimating rental values as it was thought 
that leaving the discretion unfettered 
would leave it open to abuses or malprac- 
tice in which both the Corporation’s inte- 
rest as well as that of the house owners 
may suffer, that therefore guidelines 
were isstied with the directions that the 
assessors had to bear in mind the situa- 
tional advantages, the nature of the area 
of location of the building like residen- 
tial areas or commercial areas and other 
variable factors, that the guidelines were 
not binding or meant to fetter the asses- 
sor’s discretion, that they were only 
intended to achieve a beneficial purpose, 
namely, to reduce the scope for arbitrari- 
ness or capriciousness leading to dis- 
crimination and disparity in estimating 
the. rental values, that the guidelines 
only indicate the result of a study—a 
broad range of possibilities, that the 


> 


assessors have discretion to go beyond 
the range either way, if an enquiry indi- 
cates the basis for doing so and that there 
is nothing repugnant to the Act or rules 
in the guidelines. . 


7. Dealing with the petitioner’s conten- 
tion that the annual value of a building 
can only be arrived at with reference to 
the provisions of the Rent Control Act 
dealing with the fixation of fair rent of 
buildings, the respondents State that 
these provisions are not mandatory, that 
every owner or tenant occupying a build- 
ing is not under any legal obligation to 
have the rent of that building fixed under 
the provisions ‘of that Act, that the fair 
rent is fixed either at the instance of the 
tenant or the owner on a specific applica- 
tion being made for the purpose to the 
appropriate authority, that residential 
buildings whose rent is more than 
Rs. 400 do not also come within the scope 
of the Act at all, that buildings, whether 
residential or non-residential cons- 
tructed within five years do not also attract 
the provisions of the Act, that therefore, 
it is not -possible to uniformly apply the 
provisions of the Rent Control Act relat- 
ing to fixation of fair rent in respect of 
all buildings, that it is also not the inten- 
tion of the Legislature to apply the fair 
rent formula to the levy of property tax, 
that the Madras City Municipal Corpora- 
tion Act speaks of only expected rent 
and not actual rent for the purpose of 
arriving at the annual rental value and 
that the purposes of the City Municipal 
Corporation Act and the Rent Control 
Act being different, the fractional appli- 
cation of the provisions of the .Act to 
another field would create unnecessary 
complications and will lead to unintend- 
ed results. It is said that to pick out a 
particular section or sections of the Act 
and to apply it to a field different from 
its own, will disturb the internal consis- 
tency, harmony and the scheme of the 
latter Act, that therefore the Rent Con- 
rol Act cannot be applied to the levy of 
property tax and that the levy of property 
tax has to be done only in accordance 
with the provisions of the Madras City 
Municipal Corporation Act, 1919 and 
not with reference to the Rent Control 
Act. -o 
MLy—13 
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8. The respondents state that, in any 
event on actual practice the Corporation. 
found that the rents fixed with reference 
to the fair rent formula are always very 
much higher than those assessed by the 
Corporation under the Madras City 
Municipal Corporation Act and that the 
fair rent formula leads to the tax struc- 
ture being regressive in incidence as it 
does not take into account the nature of 
the structure or the building and the 
situation and the area in which it is located.. 
As regards the petitioner’s complaint that 
the property owners to whom notices un- 
der rules 3 and 3-A are issued are not put 
on notice of the reasons for revision or 
enhancement of the tax and that they are 
completely in the dark as to why and how 
the revision of assessment is made, the 
respondents state that forms prescribed. 
under rules 2-B, 3 and 3-A have been in 
vogue for several years in the past, that 
forms ‘prescribed that grounds for revi- 
sion should be mentioned, that the owners 
are given reasons as to why and how the- 
revision of assessment come to be made 
at the time of the oral hearing and 
that they are also allowed to peruse the 
assessment records to find out the basis 
for revision. Thus the respondents’ 
stand is that the reason as to why and how 
the revision of assessment is made .need. 
not be stated in the notice issued under- 
rules 2-B, 3 and 3-A. 


9. On these pleadings, the following 
questions arise for consideration: 


' 1. - Whether the plinth area basis 
could be adopted for determining the 
annual value of buildings? 


2. ~ Whether the second respondent. 
has adopted the plinth area basis in. 
making the general revision of assess- 
ments? 


3. Whether the fair rent formula is 
to be uniformly applied by the second 

_ respondent in determining the annual 
value of all buildings in the City as 
urged by the’ petitioner? 


4. Whether the reason as to why and. 
how the revision of assessment has 
taken place in a particular case should 

þe set out in the notices issued under 
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rules 2-B, 3 and 3-A of Schedule IV: 
to the Madras City Municipal Corpo- 
ration Act, 1919? 


The first question is no longer res inte- 


gra. It has been held consistently by the 
Supreme Court that the determination of 
the annual valuation of the property with 
reference to the floor area cannot be justi- 
-fed under law of rating. In Lokmanya 
Mills Bansi . Lid. v. Barsi Borough 
Municipality, Barsi!, the validity of rule 
20 framed under section 58 (j) of the 
Bombay Municipal Boroughs Act, 1925, 
was challenged. In that case the Muni- 
cipality had resolved to enhance the 
assessment of lands and buildings within 
its area by fixing the annual rental value 
-at Rs. 40 for every 100 square feet and 
gave effect to the said resolution by fram- 
ing the following rule: 


“Rule'20: As‘regards mills, factories 
- and buildings relating thereto, the an- 
nual letting value shall be fixed at Rs. 
40 per 100 square feet or part thereof 
for every floor, groundfloor of cellar 
and the tax shall be assessed on the said 


annual letting value, at the ordinary. 


rate.” 


The-Municipality prepared an assessment 
list under the new scheme of taxation and 
issued notices of demand calling upon the 
appellants to pay house-tax and water- 
tax newly assessed thereon. The asses- 


sees filed suits challenging the demand. 


towards property tax. The trial Court 
held that rule 20 was valid and within 
the competence of the Municipality and 
-dismissed the suits.” The District Court, 
‘on appeal, however, declared the said rule 
as illegal and ultra vires. The High 
Court, disagreed with the District Court 
and held the rule to be valid. When 
‘the matter was taken to the Supreme 
Court on special leave, the Supreme Court 
held that the rate’ to be levied on lands 
and buildings may be assessed on the 
valuation of the lands and buildings based 
on capital or the annual letting value and 
that the Municipality is enacting rule 20 
ignored both the above methods of valua- 
‘tion and had adopted a ‘method not sanc- 








1. (1962) 1-S,C.J. 123: (1962) 1 S.C.R. 306: 
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A.LR. 1961 S.C. 1358. 
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tioned by the Act by prescribing valua- 
tion computed on the area of the build- 
ing. In Patel Gordhandas Hargovindas. 
v. The Municipal Commissioner, Ahme- 

dabad*, the validity of.a rate at a per- 
centage of the capital value of open lands 
was challenged on the ground that it was 
contrary to section 73 of the Bombay’ 
Municipal Boroughs Act, 1925. This 
challenge was upheld by the Supreme 
Court. The Supreme Court has taken 
the view that though the word “rate” has- 
mot been defined anywhere in the Bom- 
bay Municipal Boroughs Act, 1925, it 
was clear that the word has been used to 
mean a tax on the annual value of lands 
and buildings, that under thé provisions 
of the said Act the basis of the valua- 
tion may either be capital or annual let- 
ting value and that there is no basis for 
adopting the third method of valuation of 
adopting the percentage of the capital 
value itself. Referring to the contention 
advanced by the Municipality that it 
would make no.difference whether the 
rate is levied at a percentage of the capi- 
tal value or at a percentage of the annual 
value arrived at on the basis of capital 
value by fixing a certain percentage of 
the capital value as the yield for the year, 
the Supreme Court expressed that though 
it is possible to arrive at the same figure 
for the rate by either of these methods, 

so long as the law enjoins that the rate 
should be fixed on the annual value ‘of 
lands and building, the Municipality can- 
not fix it on the capital' value and then 
justify it on the ground that the same re- 
sult could be arrived at by fixing a higher 
percentage as the rate in case it was 

fixed in the right way on the annual’ 
value. According to the Supreme Court 
by fixing the rate as a percentage of the 
capital value directly, the real incidence 
of the levy is camouflaged, and the vice 
in the camouflage resulting from impos- 
ing the rate at a percentage of the capital 
value lay in that, the levy may become 
extortionate or confiscatory, and there- 
fore, fixing of the rate at a percentage 
of the capital value is not permitted by 
the Act. In view of the above pro- 

nouncements of the Supreme Court, the 
PA A A aaa aA eh J 


1. (1965) 1 S.C.J. 15 :(1964) 25S.C.R.608: 
A.LR. 1963 S.C. 1742. yee 


‘2 DALAVAY 9. GOVT. OF TAMIL NADU (Ramanujam, J.) 


property.tax cannot be levied under. sec- 
tion 100 of the Madras City Municipal 

jo Orano Act on “the plinth area 
asis.. 


10. The next question is whether the 
second respondent has adopted the plinth 
area basis in making the general revi- 
sion of assessments. In the counter- 
affidavit fled by the second respondent, 
it has been specifically stated that it is 
not levying tax on the basis of the plinth 
area of the building in respect of any of 
the premises in the city and that the re- 
vision of property tax is not being carried 
out on the basis of any notional rent per 
square foot. The petitioner would, how- 
ever, refer to the guidelines for the 
‘General Survey of the year 1976-77 as 
indicating an attempt by the Corporation 
to adopt the plinth area basis. Para- 
; graph 7 of the said guidelines is as fol- 
lows: 


“Wherever the actual rental value is 
not forthcoming, the rental value 
should be calculated at Rs. 0-30P. 
in respect of owner occupied premises 
and Re. 0-45 to Re. 0-50P. in respect 
‘of tenant occupied portions, to be rec- 
koned as tax. In other cases, the ac- 
tual rental value should be adopted. 
‘Where the rental value is suspected or 
where the rental value given is below 
the value to be reckoned on the basis 
of sq. ft. method, the latter should 
be adopted.” 


This paragraph in the said guidelines 
proceeds on the basis that wherever the 
actual rental value is not forthcoming or 
*the rental value reported is suspected to 
be low, the rental value should be calcu- 
lated at 0.30P. in respect of owner oc- 
cupied premises and 045 to 0.50P. in 
respect of tenant occupied portions. It 
is also pointed out by the petitioner that 
as no reason for enhancement of the 
valuation is given in. the special notices 
served on the owners under rules 2-B, 3 
and 3-A, it is not possible for the owners 
to know whether the Municipality has 
adopted the plinth area basis or not in 
pursuance of the said guidelines. As 
against this, the learned Advocate- 
‘General appearing for the respondent 
takes me through the guidelines issued 
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for the year 1977-78 and submits that 
the plinth area basis has not been adopt- 
ed and that the officials are merely asked 
to bear in mind the rental value of the 
buildmgs obtained in the city and that 
it is only for that purpose the rate per 
square foot has been given. The later 
portion of paragraph 7 in the guidelines 
for the year 1977-78 is referred to as 
indicating that the assessment of any pro- 
perty should be made strictly with refer- 
ence to section 100 of the Madras City 
Municipal Corporation Act, and, there- 
fore, it cannot be assumed that the second 
respondent is making an attempt to make 
the assessment in contravention of sec- 
tion 100 of the Act. Having regard to 
the definite stand taken by the respon- 
dents that the assessment of property-tax 
has not been done in any case on the 
basis of the plinth area and that they 
have no intention to adopt that method, 
it is not possible for this Court at this 
stage to issue any direction in-that regard. 
The learned Advocate-General fairly con- 
cedes that if it is shown in a given case 
that the plinth area basis has been adopt- 
ed, that assessment will have to be quash- 
ed as and when challenged. 


11. In this case, the petitioner has not 
been able to produce any assessment made 
by the officers of the second respondent 
adopting the plinth area basis. But the 
petitioner would say that all the assess- 
ment orders so far made enhancing the 
property-tax have been camouflaged in 
such a way that the reason for enhance- 
ment cannot be known by the assessees, 
that it is not possible for any one to say 
whether the second respondent has 
actually adopted the plinth area basis or 
not, that unless the reasons for enhance- 
ment are given in the special notices con- 
templated by the Rules, the actual basis 
adopted by the Corporation cannot be 
known and, that therefore, the assessing 
officers should be directed to. give rea- 
sons for enhancement so that the assessee 
may know the basis for enhancement. 
In this connection, the petitioner refers 
to Volume I of Halsbury’s Laws of 
England (Administrative Law) IV 
Edition, page 92, paragraph 75 which 
states that “the particulars set out in the 
notice- should be sufficiently explicit to 
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enable the interested parties to under- 
stand the case they have to meet and to 


prepare their ‘answer and their own 
cases.” 
12. This leads us to the fourth con- 


tention set out above. It has been 
pointed out that before finalising the as- 
sessment list an opportunity must be 
given to the assessees to object to the en- 
hanced valuation. The petitioner’s com- 
plaint is that in all the special notices 
issued before finalising the assessment 
list, how the annual value has been ascer- 
tained has not been stated and that there- 
fore, the assessees are handicapped in 
putting forward their objections to the 
basis and the mode of fixing the annual 
value. I am inclined to agree with the 
contention of the petitioner that the mere 
mention of the annual value, as deter- 
mined by the assessor in the special 
notice, is not sufficient and that the de- 
tails as to how that valuation was arrived 
at are necessary to put the assessee on 
notice of the basis and the mode of fixing 
the annual value so’as to enable him to 
file his objections to the proposed in- 
crease. Section 100 of the Madras City 
Municipal Corporation Act, 1919, enables 
the property tax being levied on the gross 
annual rent at which they may reason- 
ably be expected to let at the time of 
assessment less a deduction, in the case 
of buildings of ten per cent. of such 
annual rent which is attributable to the 
buildings alone, in lieu of all allowance 
for repairs etc. Schedule IV of the Act 
sets out the Rules governing the levy and 
assessment of property tax. Rule 1-C 
directs the Commissioner to enter the 
annual value of all lands and buildings 
and the tax payable thereon in the assess- 
ment books. Rule 1-D enables a gene- 
ral revision of the assessment books by 
the Commissioner once in every five 
years. Rule 1-E says that an assess- 
ment once made shall continue in force 
until it is revised and until the revised 
assessment takes effect. Rule 2 says 
that when assessment books have been 
prepared for the first time and whenever 
a general revision of such books has been 
completed the Commissioner shall give 
public notice specifying the time when 
and the place where the books may be 
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inspected and stating that revision peti- 
tions will be considered if they are pre- 
ferred within fifteen days from the date 

of such notice. The proviso to rule 2 
specifically says that in every case where 
there is an enhancement in the assess- 
ment the Commissioner shall also cause 
intimation thereof to be given by a spe- 
cial notice to be served on the owner or 
occupier of the property concerned. 

Rule 3 says that the Commissioner may 
after giving notice to the parties con- 
cerned and after hearing their objections, 
if any, amend the property tax assess- 
ment books at any time between one gene- 
ral revision and another by altering the 
valuation of any property or the amount 
of tax. The proviso to rule 2 clearly 
indicates that wherever there is an en- 
hancement in the assessment, a spectal 
notice is to be served on the owner or 
occupier of the property concerned. The 

special notice conternplated by the pro- 

viso ig intended to give an opportunity 
to the owner or occupier of the property 
to put forward his objections to the en- 

hancement in the assessment. The 
owner or occupier can put forward his 

abjections only if he knows why there 
has been enhancement in the assess- 

ment. Therefore, the special notice 
shouid necessarily contain the basis ‘for 

enhancement ‘of the assessment so that 

the assessee may be able to object to the 
enhancement of the assessment. Thus} 
there is considerable force in the con- 

tention of the petitioner that the special 

notices issued by the second respondent 
should contain the reasons for the en- 

hancement of the assessment and un- 
less the reasons are given the assessees’, 
may not be able to put forward any| 
effective objections to the said enhance- 

ment. 


13. The petitioner has produced a bun- 
dle of photostat copies of the special 
notices served on some of the assessees 
in some of the Corporation Divisions. 
In all these special notices, the old annual 
value after the revision have alone been 
mentioned and the reason for enhance- 
ment has not been given. The assessee 
on receipt of such special notice cannot 
be expected to know as to why the 
enhancement may be due to: (1) rentat 
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difference noticed during the course of 
the inspéction of the property by the as- 
sessing officers, (2) due to additions or 
alterations in the existing building, and 
(3) construction of a new. bùilding. 
Unless the assessee is told. as to. 'what 
‘ig the reason for the enhancement in-the 
"assessment, he may- not know on- what 
ground the enhancement has been made. 
In such cases, he may not be able to put 
forward his objections specifically and 
effectively. It is, therefore, clear that 
the special notices should give reasons 
for enhancement. 
14. Coming to the third contention 
that the annual value of the buildings has 
to be determined only with reference to 


the fair rent formula provided for in’ 


the Madras Buildings (Lease and Rent 
= Control) Act, the petitioner has referred 
to a series of decisions of the Supreme 
Court which seems to lay down that the 
fair rent formula provided for in the 
Rent Control Act should normally be 
‘followed in the determination of the an- 
nual value of buildings. In Corporation 
of Calcutta v. Smt. Padma Debi, it was 
held that the annual rent could not be 
fixed higher than the standard rent fixed 
under the relevant Rent Control Act. 
In Guntur Municipal Council v. Rate- 
payers’ Assoctation?, the Supreme Court 
again pointed out that for determining 
the annual value’ of the buildings under 
section 82 (2) of the Madras District 
Municipalities Act, the test essentially to 
be applied is what. rent ‘the premises can 
lawfully fetch if let‘ out to a hypotheti- 
cal tenant and that the Municipality is 
bound by the fair rent which would be 
‘payable for a particular premises under 
the Rent Control Act in force during the 
year of assessment and is not free to 
assess the tax on any arbitrary annual 
value. It was also pointed out in that 
case that there can be no distinction 
between buildings for which fair rent has 
been fixed by the Rent Controller and 
those in respect of which no such fair 
rent hag been fixed and that when the 


Rent Controller has not fixed the ‘fair . 
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rent, the municipal authorities will have 
to arrive on their own figure of fair rent 
in accordance with the principles laid 
down in the Rent Control Act. Dealing 


with the plea of inconvenience and pro- 


cedural difficulties in the application of 
the principles laid down in the Rent Con- 
trol Act for fixing fair rent for buildings 
by the assessing authorities constituted 
under the District Municipalities Act, the 
Court said: sa g 
“We are not concerned with the pro- 
cedural difficulties which may be ex- 
perienced; we have to declare what the 
law is and as appears to be well settled 
the - assessment of valuation for the 
purpose of tax must be made in ac- 
cordance with and in the light of the 
provisions of the Rent Control Act 
which would be in force during the 
period of assessment 4 
In Delhi Municipality v. M. N. Sov’, the 
Supreme Court again pointed out that 
the municipal- authorities are obliged 
not to assess at a higher rental value than 
the standard rent fixed under the Rent 
Control ‘legislation. In that case, the 
landlord: was receiving a'sum of Rs. 
1,500 per month 'as rent in respect of 
a building and that the said actual rent 
received was taken as the basis for fixing 
the annual value of the building ignor- 
ing the fair rent of Rs. 170 per month 
fixed for that building under the Delhi 
Rent Control Act in 1941. - The Court 
pointed out that the municipal authori- 
ties cannot take advantage of the defiance 
of the law relating to Rent Control Act 
and treat the rent receivéd by him in 
defiance of the law as a reasonable rent 
and that, therefore, the assessing authori- 
ties are obliged not to assess at the actual 
rent received but on the. standard rent 
fixed under the Rent Control Act. In 
a recent decision in S. Ramaswamy v. 
The Commissioner, Corporation of 
Madras?, this Court after considering 
the above decisions of the Supreme Court, 
had observed : 
“Thus the Supreme Court has taken 
consistently the view that the standard 


of reasonableness has to be judged not 
Pa SEIS EE eR EE EES GE ae 
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from the expectation of a landlord 
who takes the risk of prosecution and 
punishment which the violation of the 
law involves, but the expectation of 
the landlord who is prudent enough 
to abide by the law, and that, there- 
fore, even in cases where the rents 
actually collected by the landlords are 
higher than the standard rent the 
assessment could not be made on the 
basis of the actual rents received by 
the landlord but by the fair rent which 
alone the landlord is entitled to collect 
legally from the tenants”. 
15. In indore Municipality v. Rama- 
rabha, it was, however, held that where 
-the building has never been let out and is 
being used in a manner where the ques- 
tion of fixing its standard rent does not 
arise, it would be permissible to the 
municipal authórities to. fix its reasonable 
rent without regard to the provisions of 
the Rent Control Act. But that deci- 


sion is based on the son-obstante clause 


contained in clause (0) of section 138 
of the M. P. Municipal _ Corporation 
Act, 1956. Since section 100 of the 
Madras City Municipal Corporation Act 
does not contain such a non-obstante 
clause, the earlier decisions of the 
‘Supreme Court referred to above will 
have to apply. However, in cases where 
the buildings are not governed by the 
provisions of the Rent Control Act, there 
is no question of infringement of the 
provisions of the Rent Control Act by 
the owners receiving whatever rent 1s 
paid by the tenants and, therefore, the 
actual rent collected by the assessees can 
be taken as the reasonable rent which 
the building is likely to fetch. Under 
the provisions of the Madras Buildings 
(Lease and Rent Control) Act, 1960, 
certain buildings fetching rent above a 
particular limit are not governed by the 
provisions of the Act and in those cases 
there cannot be any restriction as to the 
rents that can be received in respect of 
the buildings. Similarly there are cer- 
tain buildings which have been exempted 
from the provisions of the said Act. 
Therefore, the fair rent formula con- 
templated by the Rent Control Act need 
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not strictly be followed by the assessing 
authorities in respect of stich of those 
buildings which do not come under or are 
exempted from the purview of the Rent} 
Control Act. 


16. In this case the petitioner, has 
prayed for a mandamus restraining the 
respondents from levying or revising or 
collecting the property tax on the land 
and buildings belonging to the petitioner 
at No. 83, Big Street, Madras-5 adopt- 
ing the plinth area basis. It has already 
been pointed out that the consistent view 
taken by the Supreme Court is that 
plinth area basis cannot be adopted 
for rating purposes. The respon- 
in their counter-affidavit, have 
also categorically stated that the plinth 
area basis is not being or going. to be 
adopted for assessment of property tax. 
The learned Advocate-General has also 
represented to the Court that the second 
respondent is not going to adopt the 
plinth area basis for the purpose of 
assessing the property tax. The peti- 
tioner has also not given any specific 
instance. where the plinth area basis has 
been adopted. In these circumstances 
it is not possible to issue a writ of 
mandamus as prayed- for by the peti- 
. However, there will be a direc- 
tion to the second respondent to set out 
the reasons for enhancement of property 
tax wherever there is an - enhancement 
so that the assessees may know the basis 
adopted in determining the annual value 
and put forward their-effective objec- 
tions to the proposed enhancement. In 
determining the annual value, the second 
respondent will also follow the fair rent 
formula provided for in the Rent Control 
Act in respect of buildings which are 
governed by the provisions of the Rent 
Control Act. Accordingly, there will be 
a. limited direction in this writ petition 
as set out above. The writ petition is 
ordered accordingly. The petitioner wil! 
be entitled to the costs of the petitioner 
which I fix at Rs. 150 from the second 
respondent. 


RG, © Ordered 


accordingly. 


ee 


I] JAPPER KERMANI 9. HASSAN KIRMANI('Ramaprasada Rae, J.) 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—T. Ramaprasada Rao and $. 
Suryamurthy, JJ. 


M. M. Jaffer Kermani 
Appellant” 


U. 


M. M. Hassan Kirmani and another 
Respondents. 


(A) Wakf Act (XXIX of 1954), sec- 
tions 15 (1) and :45—Sint by one muta- 
walli against another for .accounts — 
Notice of suit not given—No allegation of 
mismanagement or negligence—Suit whe- 
ther maintainable. 


(B) Civil Procedure Code (V of 1908), 
section 92 (1). | 


In a suit for accounts, the cause of action 
arises de. -die in diem. A notice prior to 
an action for accounts might help the 
plaintiff to subserve the. benefits of his 
action. But the -absence of such a suit 
notice. cannot be criteria to hold that such 
a suit is not maintainable in law or in ‘fact. 
No doubt the issue of such a suit notice 
prior to the filing of a suit for accounts 
would act a step-in-aid to the furtherance 
of the cause of the plaintiff. Absence of 
such notice cannot be viewed as a fatality 
so as to non-suit him on that ground 
alone. [Para. 5.] 


The powers of general superintendence re- 
ferred to in section 15 (1) of the Wakf 
. Act ought not to be so liberally construed 
so as to vest in the Wakfs Board an 
authority analogous to the power vested 
in a competent judicial authority to com- 
pel a trustee to render an account to a 
co-trustee as regards the income from the 
trust properties. The Board has un- 
doubtedly the power not only in exercise 
of their visitorial jurisdiction contem- 
plated under section 15 (1) of the Act, 
but also in exercise of such powers on 
invitation of third party to enquire into 
the alleged mis-management of the wakf 
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by a particular mutawalli-trustee. Such: 
an enquiry is possible only on reasonable 
information obtained by them regarding’ 
the alleged mis-management or on a com- 
plaint made in writing supported by an 
affidavit by a person interested in the wakf 
alleging such acts of omissions and com- 
missions on the part of a mutawalli. 


[Para. 8.]}: 


It is by now well-established that if a suit 
did not fall within the ambit of section 
92 (1) of the Code of Civil Procedure it 
is not hit by the provisions of sub-section 
(2) thereof. In a case where the 
subject-matter is governed by the Wakf 
Act, and in the absence of an embargo on 
the filing of such a suit in ordinary civil 
Courts for rendition of accounts by one 
trustee to another under the provisions 
of the Act, it is easy to conceive that such 
a suit for accounts 1s maintainable by one 
trustee against the other and there is no 
bar to it. [Para. 9.] 


‘Cases referred to:— 


Appanna Paricha v. Narasinga Paricha, 
(1921) 41 M.L.J. 608: 15 L.W. 18: 
I.L.R. 45. Mad. 113: A.I.R. 1922 
Mad. 17; Thirugnanasambandham Pillai 
v. Ramachandra Pillai, (1953) 1 M-L. 
J. 486: A.I.R. 1953 Mad. 744; Thiru- 
mala-Tirupati Devasthnams Committee 
v. Krushnayya, (1942) 2 M.L.J. 785: 
I.L.R. (1943) Mad. 819: A.I.R. 1943 
Mad. 146; V: L. N. S. Temple v. I. 
Pattabhirami, (1967) 1-S.C.R. 280: A. 
I.R. 1967 S.C. 781. 


Appeal under clause 15 of the Letters 
Patent against the decree of the Honour- 
able Mr. Justice Sethuraman, dated 9th 
January, 1976 and passed in Second 
Appeal No. 2478 of 1974 preferred 
against the decree of the City Civil 
Court (III Additional Judge) Madras in 
A.S. No. 10 of 1973. (O.S. No. 
1606 of 1968, City Civil Court) III 
‘Assistant Judge, Madras. ) 


V. Ratnam, for Appellant. 


K. Chandramoult, for Respondents. 


The Judgment of the Court was deli- 
vered by 


Ramaprasada Rao, J.—The first defen- 
dant in ©.S. No: 1606 of 1968 on the 
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file of the City Civil Court, Madras, ig the - 


appellant. Haji Mirza . Ali Naki Sahib 
Kirmani, executed a wakf deed where- 
under he set apart his property bearing 
‘door No. 73, Sembudoss Street, for cer- 
tain religious and charitable purposes. 
After earmarking a portion of the income 
from the said property for certain pur- 
poses accepted in Muslim Law, he direc- 
ted that the surplus income be taken over 
by the mutawalli. The first mutawalli 
was the wakif himself, and thereafter he 
constituted his wife and sons as joint 
mutawallis. He had two sons and the 
plaintiff is the son through one such son 
and defendants 1 and 2 are sons of the 
second son of the wakif. The wakif died 
in 1927 and after the death of his wife 
and his two sons, it transpires that the 


plaintiff was in possession of the suit pro-. 


perty for a considerable length of time. 
The first defendant initiated proceedings 
before the Wakf Board and sought for a 
‘direction regarding accounting of the-in- 
come from the wakf property from the 
plaintiff. The Wakf Board however in 
the interest of amity directed that the 
plaintiff and both the defendants should 
act as joint mutawallis under the super- 
vision of one Amin Khalili. The plain- 
tiff questioned this order of the Board in 
.a Writ Petition No. 404 of 1961 on the 
file of this Court. The writ petition was 
dismissed. The plaintiff filéd Writ Appeal 
No. 3 of 1963. A compromise was en- 
tered into in the said writ appeal and the 
memorandum of compromise is as fol- 
lows :— 


“Memorandum of compromise”. 


The parties hereby agree to and compro- 
mise as follows :— 


1. M. M. Hassan Kermani (Appel- 
lant), M. M. Jaffer Kermani (2nd 
respondent) and M. M. Sadique Ker- 
mani, shall be the joint Mutawallis of 
the Haji Mirza Ali Nacki Kermani 
Wakf and M. M. Jaffer Kermani 
shall be the managing mutawalli of 
the said wakf. i 


2. M. M. Jaffer Kermani, shall be 
in charge of the rental collections from 
the several tenants in occupation of the 
wakf property and shall be account- 
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able to the wakf for the sajd collec- 
tions. 


3. The receipts for the rents collect- 
ed shall be issued by M. M. Jaffer 
Kermani (managing mutawalli) in 
the name of the wakf. 


4. The tenants shall pay the rents 
only on the production of the receipts 
signed by the aforesaid, M. M. Jaffer 
Kermani (managing mutawalli) 


5. The rental collections so made 
shall be deposited in a scheduled bank 
in the name of the wakf and the bank 


“account shall be operated by M. M. 


Jaffer Kermani (managing mutha- 


valli in charge). 


6. The muthavallis shall perform 
the Majlises every year during Muhar- 
ram as enjoined under the wakf deed 
dated 17th September, 1919 for a sum 
not exceeding Rs. 600 (Rupees six 
hundred only). , 


7. The muthavalli in charge of rental 
collections shall pay. the Corporation 
taxes and other public charges for the 
wakf property and expend a sum not 
exceeding Rs. 200 towards incidental 
charges viz., postage and rental col- 
lection charges and Rs. 300 towards 
repairs. , 2 


8. The balance, after meeting the 
above expenses shall be divided among 
the mutawallis or their respective 


. heirs after them, at the end of every 


year in the following manner :— 


(a) M. M. Jaffer Kermani ooy 
0 
(6) M. M. Sadique Kermani 


(c) M. M. Hassan Kermani 40% 


9. A sum of Rs. 40 (Rupees Forty) 
only shail be paid every month to 
Sri M. M. Hassan Kermani and a 
sum of Rs. 60 (Rupees Sixty only) 
to Jaffer Kermani and Sadique Ker- 
mani on or before the 15th of every 
succeeding month, and which sum 
shall be given credit to at the time of 
taking of accounts as mentioned in 
para. 8 above. . 


1) 


10. Tf there is change in the muta- 
walliship the balance after meeting 
the expenses_ shall be distributed 


according to the terms of the wakf 
deed dated 17th September, 1919. 


11.. The “accounts shall be audited 
every year by competent auditor. The 
account books shall be kept open ‘for 
inspection to the mutawallis. 


12. In the event of any portion fall- 
ing vacant it shall be let out with the 
consent of all the mutawallis prefer- 
ence must be given to the-mutawalli, 
not in occupation of any portion of the 
wakf property. ` 

13. The room in the second floor 
shall be used for keeping the panjas. 


14. The mutawallis are at liberty 
to put up additional pucca construc- 
tions in the open terrace. 


-15. The rental advance received by 
- M. M. Hassan Kermani, from the 
tenants at the time of the commenice-. 
ment of the tenancy shall, when 
refunded to the tenants at the termi- 
nation of tenancy and on the produc- 
tion the receipts issued by M. M. 
Hassan Kermani’ be debited to the 
dccount of M. M. Hassan Kermani. 


16. The accounting between the par- 
ties shall commence only from Ist 
October, 1964. There shall be no 
accounting by M. M. Hassan Ker- 
mani in respect of the past transac-. 
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tions, during: his period of muta- 
walliship and no claim shall be made 
against him in respect thereof.. — 

_ 17. All public charges due on -the 

- property upto 30th September, 1964 
shall be paid only by M. M. Hassan 
Kermani and if any payment is made 
by the wakf in respect of the same, 
the same shall be debited to the res- 


pective shares of M. M. Hassan 
Kermani. f 
18. M. M. Hasan Kermani - shall 


continue to occupy the following por- 
tións (already in his occupation) in 
the wakf property vig., one hall an 
adjoining room, the adjoining kitchen 
-situate on the north-eastern portion 
- and a room on the southernside above 
the garage, besides the bath room and 
lavatory in the ground floor. 
19. A sum of Rs. 50 (Rupees fifty 
per month) shall be debited to the 
account of M. M. Hassan Kermani. 
towards the rent payable for the 
aforesaid portion in his occupation at 
the time of taking of accounts as, 
stated in para. 8. 


20.. In case of disputes between the 
mutawallis the same shall be referred 
to the Wakf Board orto Khan 
Bahadur Ameen Khaleeli if the par- 
ties so desire. 


- 21. This compromise shall come. into 
force with effect from 1st October, 
- 1964. \. 


Dated Madras this the 20th July, 1964. 


Sd. M. M. Jaffer Kermani, Respondent. 


ood. S. M. Amjad Nainar, Counsel for 
Respondent. 


2. The memorandum of compromise to 
which both the plaintiff and defendants 1 
and 2 were parties, was implemented and 
acted upon by the parties until the plain- 
tiff came to Court in 1968. Under the 
compromise, the plaintiff and the defen- 
dants were constituted as joint muta- 
wallis and the first defendant was put in 
charge of rental collections of the wakf 
property and he was put m general 
management of the same. A sum of 
Rs. 600 was set apart for the-purpose 
u L j—l4 


Sd. M. Md. Hassan Kermani, Appellant, 


Sd. K. Chandra Mouli, Counsel, for 
Appellant. l l 
Sd. M. M. Sadique Kermani, Joint 
mutavalli. ' 


of the object of the wakf and the net 
rental income. was to’ be divided between 
the parties at the end of each year, the 
deponent being entitled to a 40% and the 
defendants together to the balance of 
60%. The plaintiff was. allowed to 
continue in possession of a portion of the 
wakf property and he was to be charged 
a monthly rent of Rs. 50 for such 
occupation. As is seen from the memo- 
randum of compromise, the accounts 
were to be audited every year and the 
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plaintiff was to be paid a sum of Rs. 40 
a month and the defendants Rs. 60 a 
month. “The plaintiff's complaint was 


that he was not paid the monthly sums - 


as contemplated in the memo. Accord- 
ing to the plaintiff, the’ first defendant 
did not even perform the ceremonies 
which he was obliged to perform as per 
the objects of the wakf and failed to 
render.proper accounts for the collec- 
tions made by him from the trust pro- 
perty. He alleges that he was not 
allowed to inspect the accounts and 
that there was no audit of the same, 
though the compromise memo. proyid- 
ed for such annual audit. He, there- 
fore, filed the present action for a direc- 
tion to the first defendant to render an 
account of the income and expenses of 
the wakf and also for direction against 
the first defendant :to pay the amount 
due to the plaintiff on ascertainment. 
The first defendant’s case was that he 
was compelled to enter into the compro- ' 
mise in the writ appellate Court and the 
compromise itself is not legal or valid 
and that it is not open to parties to go 
behind the terms of the wakf deed. .He 
maintains that he was rendering a true 
and proper account to the State Wakf- 
Board as required under section 36 of 
the Wakf Act. He refers to various 
types of litigations indulged in between 
him and the plaintiff from time to time 
and would emphatically contend that he 
never suppressed any accounts from the 
‘view of the plaintiff and that he was 
managing the wakf property diligently 
and denies that he is liable to render an 
account of the income from the wakf 
premises. He sought for a dismissal 
of the suit. The second defendant 
adopted the written statement of the- 
first defendant. The trial Judge dis- 
missed the suit. On further appeal by 
the plaintiff, the appellate Court also 
dismissed the suit! but for different rea- 
sons. Thereafter the plaintiff carried 
the suit in second appeal to the High 
Court and Sethuraman, J., heard the 
second appeal, allowed the same and 
passed a decree for accounting as against 
the first defendant in the terms asked 
for. It is as against this the first defen- 
dant has come up in appeal. 
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3. Mr. Ratnam appearing for the 
appellant contends that the learned single 
Judge, who decided the second appeal, 
was wrong in having directed an account, 
since there was not even a notice before 
suit for inspection of the accounts. He 
relies upon the observation of the first 
appellate Court to the effect that it is 
not the case of the plaintiff that the first 
defendant did not make the account books 
available for inspection at the premises 
of the wakf. His‘second contention 
was that an accounting is not necessary, 
as the plaintiff was only interested in 
the payment of the amount due to him 
from the trust as per the compromise 
memo. and a general accounting appears 
to be unnecessary. Thirdly, his conten- 
tion was that it wassusual for one trustee 
to seek for accounts from another trustee 
as they are by necessary implication or 
presumed to be in general management. 
of the wakf property, though for adminis- 
trative purposes, the first defendant is in 
charge of the same. He also claims that 
accounts were being audited and sent to 
the plaintiff andthe plaintiff cannot, 
therefore, have any complaint. Contend- 
ing contra, learned.counsel for the res- 
pondent would say that the litigation and 
the misunderstandings between the par-_ 
ties as disclosed from their conduct -ever 
since 1961 by itself is a pointer to the 
fact that the first defendant would not 
care for the interests of the plaintiff or 
to the proper management of the trust 
and, therefore, he is not only account- 
able but should render an account. as 
called for. Even to grant.the second 
relief asked for in the plaint, namely, a’ 
quantification of the amount payable by 
the first defendant to the plaintiff in 
accordance with the memo. of_ compro- 
mise a general accounting is necessary, 
and, therefore, the judgment of the 
learned Judge directing such an account 
is correct and cannot be interfered with. 
Regarding the third objection, it 1s con- 
tended that even if no negligence is alleg- 
ed as against a managing trustee, the 
innocuous prayer: for rendering an 
account of the trust properties in the 
management of the managing trustee is 
necessary net only in the general inte- 
rest of the wakf concerned, but also for 


x 


~~ 
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the adjustment of equities between the 
parties. The vague objection raised by 
the learned counsel ‘for the ` appellant 
that under the 'Wakf Act, the Wakf 
Board is expected to generally supervise 
all wakf'and this provision by itself is 
sufficient to non-suit the’ plaintiff is ans- 
wered by the fact that in particular 
circumstances a specific suit for account 
as between the co-trustees is possible and 
ought not to be rejected’in limine, if the 


circumstances warrant such an’ account- 


ing. -i 
4. As-regards the first contention that 
there was no warning to the first defen- 
dant to render an account before the 
plaintiff came to „Court, Mr. Ratnam 
is not quite right when he wanted - to 
rely upon the observations of the appel- 
late Judge, who said that it was not the 
plaintiff’s case that the first defendant 
did not make the account books available 
for inspection. This is clear from. the 
fact that. the plaintiff in paragraph 11 of 


the, plaint after referring to the obliga- 


tion of the first ` defendant to get the 
‘accounts ‘audited every year, alleged: 


“The Ist defendant who-is in charge 
of the wakf income has not allowed the 
plaintiff to inspect the accounts or 
have them audited after giving notice 
to the other trustees” 
5. In the written P of the first 
defendant there was of course a denial, 
but the matter -was not pursued fur- 
ther to enable the Court to infer that the 
plaintiff was kept mostly -in the dark 
about the accounts of the wakf. 
suit ‘for accounts, the cause of action 
arises de die in diem. A suit notice prior 
to an action for accounts might help the 
plaintiff to subserve the benefits of his 
action. But the absence of such a suit 
notice cannot be the criteria to hold that 
such a suit is not maintainable in-law or 
in fact. No doubt, the issuance of a suit 
notice prior to the filing of a suit for 
accounts would act as a step-in aid to the 
furtherance of the cause of the plaintiff. 
But that cannot be viewed as a fatality 
so as to non-suit him on- that oe 
alone. 


6. Coming to the next contention, we 
are unable to agree with Mr. Ratnam 
that the grant of the second prayer sought 
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for in the plaint does not ‘necessarily 
involve a direction , to the first defen- 
dant ~ for accounting. In order to 
quantify the amount due to the plaintiff 
which process involves an. ascertainment 
of such quantum, an accounting is .neces- 
sary. Such an accounting can only be 
by directing the ~ first defendant to 
account for the income and expenses rela- 
ting to the wakf property. The second 
prayer is ‘very much . inter-linked with 
the first direction sought for against the 
first defendant to render. an account. 

In this sense both the reliefs are insepara- 
ble. Ascertainment of the amount due 
to the ` plaintiff is possible only after 
scrutiny of the accounts and ascertain- 
ing the net income available for division 
as between the plaintiff and the defen- 
In order to reckon the amount 
due to the plaintiff, accounting by. the 
first defendant is obviously necessary. 
7.- The learned Judge after finding that 
ihe. compromise is binding on both ‘the 
plaintiff and defendants; and after hav- 
ing held that the suit was maintainable 
went ‘into the question whether a suit 
for accounts as filed by a co-trustee 1s 
possible. Regarding the findings of the 
learned Judge on the first two points, 
posed by ‘him, it has not been canvassed 
before ws. Even otherwise, we-are of 
the view that in a‘Letters Patent Appeal 
such a concurrent finding’ cannot be a 
subject-matter of issue. 


8. The last ` question, therefore, that 
looms large in this case is that in the 
absence’ of any allegation as to mis- 
management or negligence on the part of 
a co-trustee whether a bare suit for 
accounting’ by one trustee against ano 

er is maintainable. Mr. Ratnam’s 
contention is that -such a suit having 
regard to the provisions of the Wakf 
Act ought’ not to be entertained. Sec- 
tion 15 of the Wakf Act, 1954, herein- 
after referred to as the Act, refers tò 
the functions of the Board.  Sub-sec- 
tion (2): of section 15 generally refers to 
such functions without prejudice to.the 
power of general superintendence of all 
wakfs in the State which vested in the 
Board by reason of section 15 (1) of 
the “Act... Sub-clause (b) of sub-sec- 
tion (2) of section 15 ‘says that the func- 
tions of the -Board iter alia shall be to 
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ensure that the income and other pro- 
perty of wakfs are applied to the objects 
and for the purposes for which such 
wakfs were created or intended. Sec+ 
tion 44 enables a person interested in a 
wakf to make an application to the Board 
complaining about mismanagement and 
if the Board is satisfied that there are 
reasonable grounds for believing that the 
affairs of the wakf are being mis- 
managed, it shall take such action there- 
on as it thinks fit. Section 45 of the 
Act prescribes the methodolgy by which 
such an enquiry can be undertaken by 

the Board. On the strength of these 
' provisions Mr. Ratnam contends that 
it is open to the plaintiff to approach the 
Wakf Board for relief. It should not 
be however forgotten that the power of 
general superintendence vested in sec- 
tion 15 or even the specific power to 
safeguard the income of wakf property 


which is also vested in the Wakf Board: 


would not enable the Board to direct a 
mutawalli to render an account to a co- 
mutawalli. The powers of general 
superintendence referred to in section 15 
(1) ought not to be so liberally cons- 
trued so as to vest in the Board an autho- 
rity analogous to the power vested in a 
competent judicial authority to compel 
one trustee to render an account to a 
co-trustee as regards the income from the 
trust properties. The Board has un- 
doubtedly the power not only in exer- 
cise of, their visitorial jurisdiction con- 
templated under section 15 (1) of the 
Act, but also in exercise of their suo 
motu powers under section 45 or in 
exercise of such powers on invitation of 
a third party to enquire into the alleged 
mismanagement of wakf by a particular 
_|mutawalli or trustee. Such an enquiry 
is possible only on reasonable informa- 
tion obtained by them regarding the 
alleged mismanagement or on a com- 
plaint made in writing supported by an 
affidavit by a person interested in the 
wakf alleging such acts of omissions and 
commissions on the part 
walli. We are unable to agree with the 
learned counsel for the appellant that the 
powers envisaged in section 15 (1) and 
15 (2) (6) of the Act would enable the 
Board to grant the relief to the plamtiff 
asked for in these civil proceedings, 
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9. ‘As regards the right of the plaintiff 
to call for account, clause 16 of the 
memorandum of compromise which is 
binding on the parties refers to such 
accounting between the parties and 
makes it clear that such accounting shall 
commence from 1st October, 1964. This 
clause, therefore, expressly provides for 
inter se accounting. Even otherwise, 
it is by now well established that if a 
suit did not fall within the ambit of 
section 92 (1) of the Code of Civil 
Procedure it was not hit by the provi- 
sions of sub-section (2) thereof. In a 
case where the subject-matter is govern- 
ed by the Wakf Act, and in thè absence 
of any embargo on the filing of a suit 
in ordinary civil Courts for rendition of 
accounts by one trustee to another under 
the provisions of that Act, it is easy to 
conceive that such a suit for accounts is 
maintainable by one trustee as against 
the other and there is no bar to it. 


10. We are here concerned with a wakf , 
which does not involve the vindication 
of the rights of the public in a public 
charitable trust. The objectives of the 
wakf are limited and have no wide public 
application. In such circumstances, a 
suit by one trustee against a co-trustee 
praying infer alia for an account of the 
trust properties in their hands is main- 
tainable, even though the suit is not ins- 


` tituted under section 92 of the Code of 


Civil Procedure. This is the dicta of 
the Full Bench of our Court in Appanna 
Poricha v. Narasinga Poricha’. 


11. In Thirugnanasambandham Pilla 
yv. Ramachandram Pillm>. Subba Rao, 
J., as he then was, categorically. laid 
down that a suit by one Managing Trus- 
tee for rendition of accounts against the 
other trustees during the period of his 
turn would be maintainable without the’ 
sanction of the Advocate-General. He 
referred to an earlier decision of the . 
Court in Tirumalai Tirupati Devastha- 
nams Committee v. Krishnayya.* 


- 
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12. nV. L. N. S. Temple v. I. 
Pattabhirami', the Supreme Court made 
it clear to which also Subba Rao, CJ., 
was a party that no trustee can get dis- 
charge unless he renders an account of 
his management and this liability is irres- 
pective of any question of negligence or 
wilful default. That was a case in 
which an account was sought for from 
the ex-trustees by the present trustees. 
Even though the Supreme Court said in 
that case that the present trustee can de- 
mand rendition of accounts from the ex- 
trustee in respect of their management 
without alleging against them any acts of 
negligence or default, for a greater rea- 
son, we are of the view that a co- 


trustee, who in terms of a compromise 


decree has obliged himself to render an 
account to the other trustee, should not 
only in terms of the memorandum of 
compromise but also jn law is obliged to 
render an account to the trustee, who 
demands for it. This is so because 
failure to render an account which would 
be a due process for the quantification of 
the amount due to the “demanding trus- 
tee” is likely to prejudice him and affect 
his rights. | Not only for the reason 
that there is no prescription under sec- 
tion 92 of the Code of Civil Procedure 
for the institution of such actions, but 
also for the reason that failure to give a 
‘direction to a co-trustee in management 
to render an account will affect vested 
rights and cause prejudice to the person 
seeking for such an account and thirdly, 
as in the instant case, the first defendant 
has obligated himself under the compro- 
mise decree to so account, the appellant 
cannot seek for interference with the 
judgment of Sethuraman, J. - 


13. The learned Judge has also found 
on merits that since 1967-68, the accounts 
have not been either audited or submit- 
ted to the Wakf Board. 


14. For all the reasons stated above, this 
Letters Patent Appeal is dismissed, but 
there will be no order as to costs. 

R.S. Appeal dismissed. 


—_ 
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IN THE HIGH COURT OF JUDI GA! 
TURE AT MADRAS. 


(Special Original Jurisdiction.) 
PresEntT:—A.D. Koskal, 7. 
S. Gatikachala Mudaliar and others 


Petitioners*® 
De 


The State of Tamil Nadu, by its 
Special Secretary Prohibition and 
Excise Department, Madras, 9 and 
another `.. Respondents. 


(A) Tamil Nadu Prokibitien Act (X of 1937), 
seciton 22—Tamil Nada Denatured Spirit, 
Methyl Alcohol and Varnish (French Polish) 
Rules (1959), rule9 (vii)—Petitioners carry- 
ing on business of manufacturing and selling 
varnish within tke territorial limits of Tamil 
Nadu--Noiif cation by Government--Petitioner 
called upon to deposit security as per Rules— 
Power to demond security, conferred on Goller- 
ters only—Rules ultra vires section 22 of 
the Act. 


(B) Constitution of India (1950), Article 359 
(1)—-Proclamation-of Emergency—Challenge 
to infraction of positive statutory provision not 
the same as altempt to enforce fundamental 
right—Recourse to writ remedy not affected by 


continuance of Proclamation and Presidential - 


Order. ` 


Section 22 of the Tamil Nadu Prohi- 
bition Act having laid down the manner 
in which security must be demanded and 
furnished, the submitting authority cən- 
not frame any rule which prescribes a 
different manner in that behalf. The 
question Of demanding security in a 
particular case and of its amount is left 
by section 22 entirely tothe Collector 
so that norule can prescribe that security 
shal] be furnished in all cases that it shall 
be furnished at a particular rate based on 
the quality of the commodity covered 
by the licence in-each case, and that 
the Collector wovld have nothing to do 
with these matters. Glause (vi) ofrule 9 
of the Rules therefore is ultra vires 





* W.P. Nos. 3437, 5667, 5732, 718) ard 
6963 of 1975 ard 793 ard 795 of 1976. 
i ~ 4th January, 1977, 


_ 
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section 92 of the Act and any action 


taken in pursuance ofit must be held 
to be illegal. [Pera. *.] 


When a person seeks to challenge an 
infraction of a pOsitivé statrtory provi- 
sion he is not asking for the enforcement 
of a fundamental right even though the 
content of the two miay be the same. 


- Tn the instant case what the petitioners 


prayed for was that the action of the 
State in demanding security under a 
rule which runs counter to section 22 of 
the Tamil Nadu Prohibition Act be. 
struck down on the ground of patent ille- 
gality which cannot be equated with an, 
attempt to enforce a fundamental right 
even though the fields in which section 
22 of the Act and the fundamental right 
Of trade operate are over-lapring. 


[Para. 3.] 


Held, that the continuance of the Pro- 
clamation and of the Presidential Order 
therefore did not stand in the way of the 
entertainment of the writ petitions, 


Cases referred to:— 


A.D.M., Jabalpur v. S. Shukla, (1976) 2 
S.C.Q. 521: (1976) Orl.L.J. 945: AJR. 
1976 S.G. 1207; Steteof M.P. v. Thakur 
Bharat Singh, (1967) 2 S.C:R. 454: (1968) 
1 S.GJ. 173: (1968) M.L.J. (Cr) 
24: A.J.R. 1967 S.G. 1170. BE: 


Petitions under Article?26 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, andin the 
affidavits filed there withthe High Court- 
will be pleased to issue writs of (1) 
ceritorari ‘calling for the records and 
to quash the Tami! Nadu Government 
Notification No. 11 (2) P.E. 998 (d) 75: 
dated 31st March, 1975, G.O. No. 105, 
Prohibition and Excise, dated 31st 
March, 1975, and publi‘hed in Tamil 
Nadu Government: Gazette (Extraordi- 
mary) dated 31st March, 1975, appointing 
under clause (5) of sub-rule fait} of rule 
9 of the Madras -Denatured Spirit, 
Methyl Alcohol and Varnish (French 
Polish) Rules; 1959 the 1st .day of April, 
1975 as the date on which the provisions 
of clause (a) of sub-rule (vii) of rule 9 
of the said Rulesshall come into force 
as far as the petitioner is concerned (W.P. 
No, 3437 of 1975); !2) mandamus forkear- 
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ing the respondents from enforcmg the 
provisions of clavse (a) of sub-rule lvi) 
of rule 9 of the Tamil Nadu Denatured 
Spirit, Methyl Alcohol and Varnish 
(French Polish)Rules, 1959, so far as this 
petitioner in each of the petitions is 
concerned (W.P. No. 56670f 1975, W.P. 
No. 5732 of 1975,W.P. No. 6963 of 1975, 


WP. No, 793 ‘£ 1976 and W.P. No, 795 
“of 1976; (9) certiorari calling for the 


records relating to rule 9 (2) (oii) (a) of 
the Tamil Nadu Denatured Spirit, 
Methyl] Alcohol and Varnish {French 
Polish) Rules, 1959, a3 amended by G.O. 
Ms. No. 214, Home, dated 3rd February, 
1970 from the 1st respondent and quash 
the rule 9 (2) (vit) (a) so “far as the peti- 
tioner is concerned (W.P.No. 7181 of 


1975, 


S, Narayana lyengor and P. Ganapathi 
Subramania lyer, for Petitioner. 


CG. Chinnaswami, for. Government Pleader, 
for Respondents. 


The Court made the following 


m 


Orbrr;—By this judgment T shall dis- 
pase ofseven petitions under Article 226 
of the Constitution of India, viz., Writ 
Petitions Nos, 3437, 5667, 5732, 7181 and 


6063 of 1975 and Writ Petitions Nos. 793, 


and 795 of 1976,in each of which the peti- 
tioneris either firm or an individual 
carrying on the businėss of manufac- 


turing and selling varnish within the” 


territorial limits of Tamil Nadu under 
licences issued inpursuance of the pro- 
visions of the Tamil Nadu Denatured 
Spirit, Methyl Alcohol and Varnish 
(French Polish) Rules, 1959 (hereinafter 
referred to as the Rules) which were 
framed by the Governor of Tamil Nadu 
in exercise of the powers conferred 
on him by, inter glia, the provisions 
of section 54 of the Tamil Nadu Prohi- 
bition Act, 1937 (hereinafterreferred to 
as the Act). In the year 197a, svb-rule 
(v2) of rvle 9 of the Rules was ‘amended 
ga as to consist of two clauses which read 
thus: 


Aoii (a) Security —In the case of 
applications for a licence in Forms 
D.L.1, D.1,.2, D.L.4, D.L. 5,D.L. 6 or 
D.L. &, the licensing authority before 
granting the licence, shallrequire the 
applicant to deposit withthe Gollector 


Fa 


1) 


in cash or in Government Promissory 
Note, -as security forthe duc’ obser- 
vance of the conditiors of the licence, 
asum calculated at the rate -of twenty- 
. five paise per bulk litre af the annual 
quota proposed to be allowed under- 
the licence for denatured spirit ‘and/ 
or msthylated spirit and/or, methyl 
alcohol, in respect of licences in Forms 
D.0.1,D.L.2, D.L. 4 and D.L. Sand at 
-the rate of hfty paise- per litre of the 
annval quota of varnish, proposed to 
be allowed under the licence in respect 
of licencesin Forms D.L. 6 and D.L. 8. 
In the. case Of an application for a 
licence in Form D.L.1, froma distil- 
lery, however, the security deposit ` to- 
be required shall bé calculated at the 
rate of five paise per bulk litre of the 
anhual quota of dénatured spirit‘and 
methylated spirit and methyl alcohol. 
In the case Of,non-observancé of the 
terms of the licence, security deposit 
may be forfeited to.Government and 
the licence cancelled, provided that 
noforfeiture of deposit shall be made 
unless the licensee has had a reason- 
able opportunity of showing cause 
against such a forfeiture. 


' (b) The provisions of clause (a) above ’ 
shall take effecton orfrom. the tst 
April, 197¢." In the case of licences 
already granted as-on that date, the 
security deposit prescribed shall alone 
be required to be made before the 


a r l 
licence is renewed: > > 


No action was taken under clause (a) till 
‘the 31st of: March, 1975, when the State 
Government issued a notification saying 
that its provisions would be enforced with ` 
effect from 1st of April, 1975, and there- 
afterthe petitioners were served with no- 
tices calling upon them to deposit security 


in conformity therewith. The petitioners 


feel aggrieved by the action of- the 
Government in issuing the notification 
and demanding security fremthem and 
they have therefore invoked the writ 
jurisdiction of this Court with variors 
prayers to the effect that such action be 
quashed and the’ Government directed 
not to enforce the provisions of clause (a) 
above extracted. 


Ga a a 
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2. The case of the petitioners is based on 
the provisions of section 22 of the Act . 
which is reproduced belcw: 


“Every person taking out any licence 
or permit under section 6-A, 18, 19 or 
2a may be required to execute a counter 
‘part agreement in conformity with the 
tenor of his licence or permit, and to 
` give such security for the performance 
_ of his agreement as the: Qollector 
‘may require.’’. 


It is contended that the powerto demand 
security is specifically conferred on the 
Collector who has also been. authorised 
to determine the amovnt thereof in. each 
particular case and that the power having 
been so granted it was not open to. the 
rule-making authority to provide that, 
security Shallbefrrnished by every licen- 
see and that it shall be furnished accord- 
ing to the quantity of.the ‘denatured 
spirit, etc., covered by his licence, and 
thus to divest the Collector completely of 
thatpower. Before the merits or demerits 
of this stand can bejudged, a preliminary 
objection raised by the learned Advocate- 
General has to be disposed of. That 
objection is to the effect that none of the 
petitions can be entertained by reason of 
the order ofthe President of India(herein- 
afterreferredto asthe Presidential Order) 
passed on the 8th of January, 1976 ,during 
the Operation of a Proclamation of Emer- 
gency. (hereinafter called the Proclama- 
tion) declaring, in pursuance ofthe provi- 
sions of clause (1) of Article 359 of the 
Constitution of Jndia, that the right of 
any person to move any’ Court for the | 
enforcement of the. rightsconferred by 
Article 19 thereof and all proceedings 
pending inany Court for the enforcement 
of suchrights shall remain suspended for 
the period during which the Proclama- 
tion is in force. That clavse states: 


- “Where a Proclamation of Emergency 
is in operation, the President may by 
order declare that the right to move 
any Court forthe enforcement of such 
of the rights conferred by Part JTI 
as may be mentioned in the order and 
all proceedings in any Court for the 

enforcement -of the rights so mentioned 

shall remain suspended for the period 


during which the Proclamation is in 


lig 


force or for such shorter period as may 
be specified in the order.’ 


This clause hasbeen interpreted by their 
Lordships of the Supreme Court in A.D 
M., Jabalpur v. S. Shuklat, to furnish a 
bar at the thresbold to any petition seek- 
ing enforcement of aright conferred by 
Part JIT of the Constitution and men- 
tioned in an order passed under the clause 
by the President. It follows that if any 
of the petitioners before me seeks’ to 
enforce a right under. Article 19 of the 
Gonstitution it cannot be entertained, 
It was iu this view of the matter that the 
stand taken on behalfof the petitioners at 
‘an earlier Stage of the arguments to the 
effectthat they were seeking the enforce- 
ment of the fundamental right of trade 
guaranteed tOthem under clause (g) of 
Article 19 ofthe Constitution of India was 
not seriously pressed and the submission. 
thereafter made was that they were not 
seeking the enforcement of any funda 

mental tight and that on the other hand 
what they demanded was the enforce- 
ment Of a positive legal right flowing to 
them from specific legislation in the form 
of section 22 of the Act. That a dis. 
tinction has to be made between a funda- 
mental right and a legal right of the type 
above mentioned was recognised in unmis- 
takable termis in Shukla’s case}, itself. In 
that case, certain persons had been 
detained under orders purporting to have 
been passed in pursuance of the provisions 
of the Maintenance of Internal Security 
Act. They challenged their deténtion 
on the ground that it had been ordered in 
violation of those provisions. The peti- 
tions filed by them were dismissed by 
Ray, GJ., Beg, QGhandrachud and 
Bhagwati, JJ., (Khanna, J., dissenting) 
holding that’ what was sought to be 
enforced thereby was the fundamental 
right to personal liberty guaranteed by 
Article 21 of the Constitution which 
found mention in an order of the Presi- 
dent dated the 27th of June, 975 pro- 


mulgated under clause (1) of Article 359. 


During the course of agrumentsin that 
case reliance on behalf of the detenus was 


a a 
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placed on State of Madhya Pradesh v. 
Thakur Bharat Singh!, in which an order 
prohibiting a petitioner from residing in 
a specific area under section 3 (1) (5) of 
the Madhya Pradesh Public Security Act, 
1959, which was found to be void because 
the provision infringed Article 19 of the 
Constitution was held to be challengeable 
during an Emergency despite the provi- 
sions of Article 358 of the Constitution on 
the ground that although the empower- 
ing provision could nothave been chal- 
lenged if it was eOntzined in an enact= 
ment promulgated during the Emergency 
yet, as it was made by an Act passed at a 
time when Article 19 was operative, the 
invalidity ofthe provisioncould be demon- 
strated despite the existence of the Emer- 
gency. Dealing with that case, Beg, J., 
observed: i 


“I do not think that there is any fuch 
case before us. It seems to me to be 
possible to distinguish the case on the 


ground that it was a cese of patent - 


voidness ofthe order passed so that the 
principle of legality, which is not sus- 
pended, could be affirmed even apart 
from enforcement of a specified funda- 
mental right.” ` 


3. Bhagwati, J., dealt with this aspect of 
the matter at great length and his Lord 
ship’s observations on the point which 
are contained in paragraphs 552 to 555 of 
the report are reproduced below: ` 


“Tt will be clear from what is stated 
above that whilst a Presidential Order 
issued under Article 359, clause (1). is in 
o eration, the rule of law is not oblitera- 
ted and it continues to operate in all 
its vigour. The executive is bound to’ 
Opserve and Obey the law and it cannot 
ignore or disregard it. If the execu- 
tive commits a breach , of the Jew, 
its action would be unlawful, but merely 
the remedy would be temporarily 
barred where it involves enforcement 
of any of the fundamental rights speci- 
fied in the Presidential Order. ‘This 
would be obvious if we consider what 
_would be the position under the cri- 
minal law. Ifthe executive detgins-a 
person contary to law or shoots him 
EN EEE s 
“1, (1968) 1 $.C.J. 173: (1968) M.L.J. (Crl-) 
24; (1967) 2 S.C.R, 454: A.LR. 1967 S.C. 1170. 
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‘deed without justifying circumstances, 
it would clearly be an offence of wrong- 
ful confinement. in one. cas:. and. 
murder in the other, punishable under 
‘the relevant provisions of the Indian - 
Penal Gode, unless the case falls within 
the protective mantle of section 76 or 79 
-and the officer who is responsible for 
‘the offence would be liable to be pro- 
‘secuted, if there is no procedvral bar 
built by the Code of Criminal Procedure 
-against the initiation of srch prosecu- 
tion. The Presidential Order suspen- 
-ding the enforcement of Article 2] 
‘would not kar such: a prosecution and 
the remedy under the Indian Penal. 
Gode would be very“much available. 
‘The offence of wrongful confinement. 
-or murder is an offence against: the 
society and any one-can Set the crimi- 
mal law in motion -for punishment of 
the offender. When a-person takes . 
proceeding under the Code of Criminal 
“Procedure in 
“offence of. wrongful confinement- or 


‘murder.or launches a prosecution for `’ 


:such offence, he cannot be said to 
be enforcing the fundamental right of 
‘the detenue or the murdered men under, 


Article 21 s0 as to attract the inhibition l 


rof the Presidential Order. 


“So also, if ` a positive legal right is con-- 
ferred on a person by legislation and- 


- "he seeks to enforce it in a Court, it‘ . 


. would not be within the inhibition of 
‘a Présidential’ Order issued „under 
-Article 359, clause (1): Take -for 
-example the class of cases of detention 


where no declaration has beén made.. 


. under sub-sections (2° and (3) of section 
16-A. This category would cover cases - 
~where. orders of detention have: been 


` passedpriorto 25th Jene, 1975, because . 
“in such cases no declaration under sub- . 


“-section (2) or (3) Of ‘section 16-A is 
contemplated and it would also cover” 
the rather exceptional cases where 
“orders of detention have been made 
after 25th June, 1974 without -2 decla- 
ration under sub-section (2) or šub- 
section (3) Of sectio, 16-A.- Sections 
8 to 12 would continue to apply in- 
-such cases and consequently the detain- 
ing avthority would beunder an obliga. . 
tion to refer the case of the,deteny -to 
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the Advisory Board and ifthe Advisory 
Board reports that there is in its opinion 
no. sufficient cause for the detention 
of the detenu, the State Government 
would be bound te revoke the deten- 
tion order and release the: detenu. 
That is the plain requirement of sub- 
section (2) of section 12. : Now, svp- 
pose thatin sucha case the StateGovern- 
ment fails to revoke the detention order 
and release the detenu -in breach of its 
Statutory obligation ı nder srb-section 
(2) of section 12. Can the detenv 
not enforce this statutory obligation by . 
filing a petition for a writ of mandamus ? 
The answer must obviously be he can. 
When-he files such a petition for a writ 
of mandamus, he world be enforcing his 
statutory right under sub-section (2) of 
section 12 and the enforcement of such 
statrtory right would not be barred by 
_ thePresidential Order specifying Article 


: | (21, The Presidential Order would have 
connection with the - 


-no operation where a detenu is relying 
`. upon a provision oflaw to enforce alegal. 
right: conferred on him and is not 
complaining of absence of legal autho- 
" erity, in thé matter of deprivation of his 

personal liberty... . A 


. T may also refer by way of another 
_ illustration ta section 57 of the Code of 
Criminal Procedure, 1973. - -This sec- 
tion provides that-no policé officer shall 
retain in crstody aperson arrested with- | 

- out -warrant for a longer period than 
under all the circu mstances of the case is 
reasonable, and such period shal] riot in 
the absence.of aspecial order of a magis- 
trate under section 167, exceed 24 
hours exclusive of.the time necessary 7 

. for the journey from the place of arrest 
to the magistrate’s Court. There is 
clearly a legal injunction enacted ty 
this section requiring a'police officer 

- not to detain an arrested person in 
custody. for a. period longer.than 24 

. - hours without obtaining a special order 
of a magistrate. and to release him ‘on 
the expiration ofsvch period of 24hours, 
-if in the meantime such ‘special order 
is not obtained: Jf, in a given case an 
-arrested personis detained-in custody 
by the police officer for a period ‘longer 
than 24 hours without obtaining, an, 
order of a magistrate, can he not apply 
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to the magistrate that. he should be existence and merely because enforce- 

directed to be released by the police+ , ment of one is suspended, if does not | 
_ Officer under section 57? Would such mean that the other also cannot be 
_ an application be barred by a be enforced. l 

oa ee eases “These observations : leave” no room aid 


rere doubt that when a person seeks t 
_ person makes such an application, he. chall i tion o Ositive statu- 
` seeks to enforce a statutory obligation hallenge an infraction of a positive statu 


i - ° , tory provision he is not asking for the 
$ section's? ae that aa. be bared though the content of the two be the same. 
because what is suspended by a Presi. ‘AD. if that be so, the objection raised by 
Bee sary i a -, the learned Advocate.General. cannot 
dential Order specifying Article 21 is- b ned ae T T 
-the right to move the Court for enfor- e sustamed. | What e petitioners pra 
"|. cement of the fundamental right con- ` for in the petitions before me is that thel - 


; ., action of the respondents in demanding 
ferred by that Article and not the right security under arule which:runs counter 
. to move the Gourt for enforcement of y 


e Ble 
tee unger eel l cannot be equated with an attempt tof 
enforce a fundamental right even though} 
the fields in which section 22 of the Act} 
and the fundamental right of trade{ ~ 
Operate are Overlapping The  con-| 
tmuance Of the : Proclamation and off: 
the Presidential Order therefore does 
not stand in the wey of the entertainment! 
of the petitions before me, and thef 
objection to the contrary is everrul:d. 


J. may.-take still another example to 
illustrate the ‘point J am making. 
- Take a case where an order of detention 
has been made without a declaration 
* = under sub-section (2) or sub-section (3) 
of section 16-A. Sections 8 to 12 would _ 
admittedly apply in such a case and 
under section 8, the detaining authority 
would be bound. ta’ communicate to 
‘the detenu the grounds on which the 
order of detention has been made and 
to afford: him the earliest opportunity 
- ofmaking a representation tothe appro-. 
- priate Government. Jf, in a given 
` case, the detaining authority declines to | i 
_ {furnish the grounds of detention to the | 3-7 
`- detenu or to afford him an opportunity . - 
-7 rof making a representation, in violation 
. of the statutory right conferred on . 
him under section 8, can the detenu . 
not enforce this statutory 1ight Fy . 
filing a petition for a _ writ of man- 

. damus againstthe detaining authority? 
‘Wovld it.be any answer to such an 
_! application that the enforcement of the - 
~ fundamental right conferred by Arti- 

cle 22, clause (5) has been suspended 
by the. Presidential; Order? The 










4. On the merits the petitioners have 
unanswerable case. Section 2% 


that the Collector would have nothing to 
do withthese matters. Glause (vii) of rule 
: ; 9of the Rules therefore is ylirg vires 
‘answer is plainly: No. . There are oy section 22. of the’ Act and any action 
_ tworights which the detenu has in this taken in pursuance of it must be held t 
_ connection:one is the fundamental right he illecal 
conferred by Article 22, clause (5) Sat - r 
and the other is the statutory right- 5. Inthe result, all the petitions succeed: 
conferred by section 8. Though the and are accepted. The notification. 
content of both these rights is the same, issued by the Government of Tamil Nadu 
they have distinct and. independent on the 31st March, 1975, is held to-be 
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of no effect and the Government jd its 
-~ concerned authorities, who are the res- 


pondents before me, ‘are directed’ not 


to'implement the provisions of the-impu- 
‘ gned clause. The parties are however 
left to bear- their own costs. Sa 


R.S. 





IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 

PRESENT :—Ramanujam, i. 
Mis. Southern Roadways Limited, 
successors-in-interest. Mis. South 
ern: Roadways (Private); Ltd., 
Madurai l . Petitioner* 


- ~— 
x Eom they R 
v. Sera `a E r - „4l, 


- The ‘Assistant Commissioner, 
Land Tax, Tiruchirapalli 
Tiruchirapalli ` `... Respondent. 
Cause title accepted as such by order 
of the Deputy Registrar, dated 10th 


December, 1975 y order on the 
affidavit) f 


Tamil Nadu Urban Land Tax Act (XH 


of 1966), section: 20—Fixation of mar-. 


ket value—Number of sale deeds pro- 
duced by assessee—Rejection by ‘Aissess- 
ing Officer without any basis—Appeal. to 
Tribunal by, assessee-—Tribunal's failure 
to consider ` the -documents — Merely 
adopting. the data sale — a not 
proper and judicial. 


The assessing authority rides the Tamil 
Nadu Urban ` Land Tax Act being a 
statutory body cannot -arbitrarily with- 
out any reason, reject the sale deeds 
of lands admittedly situate in and around 
the locality where the lands in question 
are situate. If the assessing authority 
ignores certain sale deeds: merely ‘on 
the ground ’that they do not repre- 
' sent the correct market. price, it ‘gives 
an impression that ‘since: the | price 
referred to in the sale deeds does not 
suit his valuation, he is ignoring- them. 
This is not the proper approach to 


* -C.R.P. No. 3190 of 1975. 


- Petition alicwed. , 


28th June, 1977. 


be made. “Each one of the documents 
has to be- considered: to find out whe- 
ther the sale deed can be taken as the 
proper basis for ascertaming the mar- 
ket value of the disptited land. The’ 
arbitrary rejection of the sale deeds of 
lands in and around the locality by the 
assessing authority has not been touched 
upon by the Tribunal. If the- stati- 
tory -Appellate Authority fails to consi- 
der relevant material placed before it, 
disposal of the appeal cannot be said to 
be proper and judicial. Since the Tri- | 
bunal -has failed to consider the relevant 

documents filed referred to by the peti- 
tioner both before the assessing officer 
and before the Tribunal, the appellate 
order cannot -legally be. sustained . 


[Para. 2.] 


moe under Article 227 of the Consti- 


' tution of India against the order of the 


Special Tribunal for Urban Land Tax 
Appeals Madurai, ‘Camp at” Tiruchira- 
palli, dated 23rd Tuly, 1975 and made in 
U.L.T.A.. No:101 of 1973 ‘[Case 
No. 1]14]1 and 32]24|1.(1 and 32]15K) J. 
Assistant Commissioner, -Urban . Land 

Tax, Tirtchirapalli South, Tiruchirapalli. 


A. - Devanaihan, for Petitioner. 


The Assistant Government nied, for 
State. 


The’ Court delivered the follggiae: 


JUDGMENT: —The - petitioner-Company 
owns, among others two items of. proper- 


‘ties (1). an extent of 17 grounds 1050: 
_sq.- feet in T.S. No. 46/1, Block No.. 
14 of-Ward No. 1; and (2) 3 kanis 1 


ground’ and 1362 sq. feet in old T.S. 


No. 121, Block No. 24 of Ward No. 1 


of Tiruchirapalli. These two items of 
properties had: been assessed to tax under 
the Tamil’ Nadu Urban Land Tax ‘Act, 
1966, by the’ Assistant - Commissioner, 


‘Urban Land. Tax,: Tiruchirapalli. - He 


has - determined the market value of ‘item 
No. 1 at Rs. 10,800 per ground and item 
No. 2 at Rs. ‘12,000 per ground as 
against the petitioner’s return fixing the 
market value of item No. 1 at Rs. 3,000: 
and item No. 2 at Rs. 3,600. 


2. The assessment was taken on appeal 
to the special Tribunal. constituted os 


116 THE MADRAS LAW 


, section 20 of the Act. In that appeal, 


-~ 


the petitioner filed a list of sale deeds as 
well as the copies thereof to establish his 
case thatthe value fixed by the assessing 
authority for the two items of lands is 
highly excessive and it has no relevance 
to the actual market value of the two 
items in question or any of the lands in or 
around the locality. The Tribunal, how- 
ever, without referring to any of the sale- 
deeds filed by the petitioner, reduced the 
market value of item No. 1 to Rs. 6,000 
and item No. 2 to Rs. '8,000 per ground. 
The petitioner has now questioned the 
order of . the Tribunal mainly on the 
ground -that the Tribunal has not consi- 
dered the various sale-deeds filed and re- 
lied on by the petitioner before it and 
that the Tribunal has merely adopted the 
data sale which the assessing authority 
has taken as comparable to the two items 
of land. The learned counsel for the- 
petitioner points out that the assessing 
authority has rejected, without any basis, 
a considerable number of sale.deeds in and 
around the locality executed round. about 
lst July, 1971 and has taken a sale deed 
of a-land which is a mile away from the 
Jands in, question as a ‘data sale’. merely 
because it showed a higher price than 
the price indicated in the various sale 
deeds of properties in -.and around the 
locality. When the main grievance of 
the petitioner in his appeal before the 
Tribunal, is that‘the assessing authority 
is not justified in ignoring the.sales im 
the locality and adopting a sale of a land 
a mile away from the disputed lands in 
question as data sale,.the Tribunal with- 
out going into that question, has merely 
accepted the basis adopted by the assess- 
ing-authority to reduce. the market value 
by taking into account .some. ‘other fac- 
‘tors. : It is the submission. of the learn- 
ed counsel’ for the’ petitioner that in 
ascertaining the market value of a land 
‘on a particular date,:the sale of similar 
Jands in the same locality at the relevant 
date ‘can alone be taken as the basis and 
that this’ principle is “well established in 
cases arising under the Land Acquisition 
Act. . It is pointed out by the - learned 
counsel that in this case, the - assessing 
authority referred to as many as 13 sales 
in Ward No. 1, Block No. 14 and 6 sales 
in Ward No. 1 Block No. 24 but chose 


- 
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to reject them on the ground that they 
do not represent the correct trend of the 
market price as on 3rd July, 1971. 
After rejecting these sale deeds, which 
“are .of comparable lands in and around 
the locality, the assessing authority. took 
a sale in respect of a land situate in 
T.S. No. 100 which is said to be far 
away from the lands in question. It 1s 
also pointed out by the learned counsel 
that when the order of the assessing 
authority was challenged on the. ground 
that it wrongly rejected the sale deeds 
of comparable lands in and around the 
locality where the lands in question are 
situate, the Tribunal has not considered 
that question, -but proceeded to adopt the 
game basis as was adopted by the assess- 
ing authority, though it reduced the mar- 
ket’ value slightly. According to-the 
learned counsel, the special Tribunal 


. constituted under section 20 of the Act. 


is a judicial Tribunal and its approach 
to the determination of the market value 
of the land should be judicial and there- 
fore, it should- have gone into the ques- 
tion as to whether the assessing autho- 
tity was justified in rejecting the sale 
deeds of properties in and around the 
locality and taking a sale of a plot which 
is far away and which is not at all com- 
parable to the lands in question. After 
going through alh the materials including 
the copies of the sale deeds produced by 
the petitioner before the Tribunal; I am 
clearly of the view that there has been 
no proper disposal of the appeal by the 
Tribunal as it has merely proceeded tò 
slightly reduce the. market value fixed 
by the assessing authority without giving 
any basis.. .As already stated, even the 
assessing authority refers to as many as 
19 gale deeds with reference to the lands 
in the same ward bearing T.S. Nos. 45 
and 46.in Block Nos. 14 and 125 in Block 
No. 24. The assessing authority mere- 
ly held that these documents do not re- 
‘present: the correct trend of the market 
‘price as on 3rd July, 1971: Why these 
documents do not represent the correct 
market’ price, has not been explained. 
Neither the vendors nor the vendees 
connected with those sale deeds have 
been examined by the assessing autho- 
rity. There is no material from which 
the assessing authority could have con- 
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cluded that the price mentioned in those 
sale deeds did not represent the market 
price. The assessing authority ‘ being 
a statutory body cannot arbitrarily, with- 
out any reason, reject the sale deeds of 
lands which are admittedly situate in 
and around the locality where the lands 
in question are situate. If the assess- 
ing authority ignores certain sale deeds 
merely on the ground that they do not 
represent the correct market price, it 
gives an impression that since the price 
referred to in the‘sale deeds does not 
suit his valuation, he is ignoring. them. 
This is not the proper approach to ` be 
made. . Each one of the documents has 
to be considered to find out whether the 
sale deed can be taken as the_ proper 
basis for ascertaining the market value 
of the disputed land. This arbitrary 
rejection of the’sale’ deeds of lands in 
and around the locality by the assessing 
authority, has not been touched upon by 
the Tribunal. The assessing ‘authority 
has adopted a sale of 4396 sq. feet for 
a sum of Rs. 13,188 in document 
No. 2920 dated 5th June, 1970 in T.S. 
No. 100 as the “data sale” as giving the 
correct basis’ for fixing the’ market value 
of the land in question. This data sale 
adopted by.the assessing authority as 
seen from the sketch prepared by the 
assessing officer ‘himself, isin respect of 


a land situate far away from the locality’ 


and it is situate in Block No. 22. The 


case lands are situate in Block No. 14: 


and Block No. 24 of Ward No. 1. 
The data land is situate in Block No. 22 
which does not abut either Block No. 14 
or Block No. 24. . The petitioner: fur- 
fher contends that the sale deeds 
filed by him before the assessing 
authority as well as before the tribunal 
relating to sales of lands just opposite 
or near the lands in question had not 
been considered by them even though 
those documents will give the proper 
basis for fixing the correct market value. 
The list of documents filed by the peti- 
tioner and the documents filed find : a 
place 1 Tribunal’s file 
produced before this Court. A bare 
look at the order of the Tribunal indi- 
cates that none of those documents was 
considered by the Tribunal. If the 


documents referred. to in the list and 
filed -by the petitioner relate to the lands 
very close to the case lands then they will 
provide a proper basis for ascertaining 
the market value of the case lands. 
Acccrdine to the petitioner document 
No. 463 of 1971 dated 6th February, 
1971 relating to Mr. Cherian’s property 
which is just opposite to the case land 
gives Rs. 1-25 per sq. foot and this 
document, though heavily relied on by 
the petitioner before the assessing autho- 
rity as well.as before the Tribunal, has 
not >een. ‘touched upon by them. -The 
learned counsel also refers. to`the rele- 
vancy of -the other documents -filed be- 
fore the Tribunal. Document No. 1386. 
of 1972 dated 10th March, 1972 belong- 
ing zo Sangam- Hotel property which is 
also situate very close to the case land 
furnishes the market price at Rs. 1.52 
per sq. foot. Document No. 1533 of 
1971 dated 15th April, 1971 relating to 
the lands in Sri. T.- Desikachari Com- 
pound has also been referred to and the 
price furnished by the document is Rs. Z 
per sq. foot. I have not referred to 
the other documents set out in the list of 
documents ` filed by the petitioner - be- 
fore the Tribunal and I have referred to 
only a few of them to show that the 
relevant document filed by the petitioner’ 
to- icdicate the correct market price of 
the, lands in the locality has not been 
considered either by the assessing autho- 
rity or by the'Tribunal. If the statw-|. 
tory appellate authority fails to consider 
a relevant material placed’ before it, the 
dispcsal of the appeal cannot be said to} 
be proper. or judicial. Since the Tribu- 
nal has failed to consider the relevant 
documents filed and referred to by the! 
petitioner both before the assessing 
officer and before the Tribunal, theft 
appellate order cannot be legally sustain- | 
ed:' The order of the Tribunal has, 
therefore, io be set aside and it is, 
accordingly set’ aside with a direction 
to the Tribunal to dispose of the appeal 
after taking into account the various sale. 
deeds” filed by the petitioner and after 
considering the question as to whether 
the rejection of as many as 19 sale deeds 


` referred to in the assessing authority’s. 


order, without any reason, is justified. 


LS. we. 


The civil:revision petition is, therefore, 
allowed with costs and remanded as set 
. out above. ~ 2 

RS. 7 Revision allowed 
| and remanded. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. ` 


(Special Original Jurisdictién.) -- 
PRESENT. —A. D. Koskal, J. 


Sri Tirumeni Alagar Devasthanam, 
xepresented by its Hereditary Trus- 





tee, Sri M. Muthu Thiagaraja 
Chettiar , Petitioner * 
a: - : 


The State of Tagnil Nadu, represent- 
ed by the Secretary, Home Depart- 
ment, Fort. St. George, Madras and 
another. - .» - Respondents. 


(A), Land Acquisition Act (1 of 1894, sections 
4.(1°,5 (A) and 17—Acquisition 0] land— 
_ Providing house sites for the poor—Nottce of 
substance of nobijcation not given simultane- 
ously with publication in the locality—E ‘fect 


(BY WM in-mertion of tre term © poor’ tn 
notification not invalidating notificatian—Non- 
existence furgency far acquisttion— Dispensing 
with provisions of section 5-A act justrfied, 

Landless workers are presumably -poor 


pers*nswh0se case is ¢°vered by item G 
of section 17 (4) (4) (ii) so thatit was 


legitimate for the State Goverr.ment to. 


act under‘sub-section (4) of section 17 
of the Act, Non-mention of the term 
<p’ in the notification would not 
render the notification invalid. 


[ Para. 5.] 


Where urgency for the acquisition is not 
shown -the provisions of sectior. 5-A 
inviting objections etc., cannet be -dis- 
pensed with.. > > [ Para. 6.] 


Section 4 (1) of the Land Acquisition , 


Act dees not in so many words say that 
the publication of a notificati°n in the 
Official Gazette and the giving cf notice 
of its substance in. the lecality in. which 


the acquired land was situated were . 





#*W.P. No. 6002 of 1973. 16th Novem bež, 1976, 
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to'be simultaneous. But trat is what 
has been held by the Supreme Crurt 
in Narindezjit Singh v. State of U.P., (1973) 
2 S.G.J. 378 : ALR. 1973 S.G. 552. 
Hence the failure of the authorities to 
give a notice of the substance of the 
notification simultanedusly with the 
publicaticn thereof renders the notifi- - 
cation, itself illegal. | [Para. 7.) 


Cases referred to :. 


Varadaraja Gounder -v. State of Tami! 
Nadu, .(1973)-86 L.W. 7:9 ? (1973):1 
M.L.J. 408°: ALR., 1973 "Mad. 278; 
Periathambi Mudaliar v. Special Tahsildar 
(L A.), LL.R. (1965) 2‘Mad, 416: ATR. 
1965 Mac. 328; Narinderjit Singh. v. 


| State of U.P., (1973) 2 8.G.J. 378 : (1973) 


2 S.G.R. 698 : A.I.R. 1973-5.G. 552. `. 


Petition under Article 226 cf the Corsti- 
tution, of India, praying that ir. the cir- 
cumstances stated therein and in the 
affidavit filed therewith the High Gcurt 
will be pleased to issue a writ of ¢ertio- 
rari calling for the records relating to 
the Ist respondent’s notification G.O.R. 
No. 258, Housing 15th, June, 1973 and 
quash the same. ` ~ 


M. Srinivasan, for Petitioner. 


G. Glinnaswami, for the` Government 
Pleader, for Respondents. . 


The Curt made the following 


Orprn.—Lard belonging to the peti- 
tioner was acquired by the Special 
Deputy Gllectcr (Rural H using 
Schemes), Tiruvarur (heréinafter refer- 
red to as the Gollector) for the purpose 
of providing house sites to landless 
werkers,. The notification under. 
section, 4 (1) of the Lard Acquisition 
Act (hereir.after referred to as the Act) 
was published on the 4th cf July, 1973. 
It proviced inter altg: . 


cc Under sub-section (4) of. sectior. 
17 of the Act, the Governor cf Tamil 
Nađu hereby directs that in view of 
the urgency Of the case, the provisions . 
of section 5-A-of the said Act shall 
not apply to this case, ”” - 


2. Simultaneously a declaration under 
section 6 of the Act was also published 


wa 


i) 


3. By thjs petition under Article 226 
of the Qonstitution of India the peti- 
tioner seeks the issuance of a writ of 
certiorari quashing the acquisition pro- 
ceedings, ' 


4._ In support of the petition only three 
contentions are raised: 


(1) The provision of house sites for 
landless workers’: was not a purpose 
which could attract the relevant 
emergency clause Of sub-section (2) 
of section 17 ofthe Act. : % 


42) In fact, there was no urgency, 
about the acquisition proceedings and 
the provisions of section 5-A of the 
Act could not be dispensed with: . 


(3) No notice of the substance of the 
‘ notification issued under sub-section 
(1) of section 4 of ‘the Act was given 
in the locality in which the acquired 
land was situated sO that am impera- 


tive requirement Of -the sub-section _ 


was not fulfilled, With the result that 
the entire acquisition proceedings 
including the said notification sto0d 
vitiated. 


5. According to the case set up on 


behalf of the Collecter it is item (C) of. 


sub-clause (ii) cf clause (b) of sub-section 
2 of section 17 of the Act which is rele- 
vant in relation to the first contention. 
That item provides that whenever in 
the Opinior, of the Collector it becomes 
Necessary tO acquire the immediate 
Possession of-any land for the ccnstruc- 
tion, extention or imprcvement of any 
dwelling house for the pror, the Qcllec- 
tor, may immediately after the publi- 
cation of the notice menticned in sub- 


Section, (1) and. with the previous sanction - 


of the appropriate Gvernment, enter 
upon and take possession of the land. 
Sub-sectior, (4) cf section 17 of the Act 
States: ' 


‘¢(4) In the case of any land to which, 
in the opinion of the appropriate 
Government, the provisions of sub- 
section (1) or sub-section (2) ‘are 
applicable, the apprcpriate -Govern- 
ment may direct trat the provisions 
of section. 5-A shall not apply, and, if, 
it does so direct, a declaration may be 


S T.A. DEVASTHANAM 9. STATE OF TAMIL NADU (Koshal, 7.) 


~ 


made under section 6 in respect of 


the land at any time after the publi- ' 


caticn of the notification under sec- 
tion 4, sub-section (1).’’ |» 


According to learned. counsel for the 


Collectcr the landless workers for whom . 


house sites were proposed to be provided 


frcm the acquired lard were obviously ` 


poor persons whcse case was covered 
by item (C) so that the provisions of 
sub-sectiCn (4) of section 17 of the Act 


would come into play. This stand, . 


in my Opinion, is well-founded. Merely 
because- the word. ‘poor’ is pot used in 
the notification it would not render the 
notification invalid. Landless workers 


_ are presumably poor persons and the 


item applies to them so that it was legi- 
timate ‘for the ‘State Goverrment to act 
under. sub-section, (4) of ‘section 17-of 
‘the Act. The first -contention 
thus found to be withcut substance. 


6.. The second: contention 


is 


raised. ‘ On] - 


behalf of the petitioner. is not without| _ 


substance. No material has been 
placed. before me such as might indicate 
the existence of any urgency for the 
acquisition. In this connection, what 
the counter-affidavit filed by the Collec- 
tor says is: `` 


“The Government of India have’ 


formulated the scheme to provide 
the basic amenity of a dwelling site 
to all laridless poor workers in the 
villages and the Government of Tamil 
Nadu have taken a policy decisior 
to ameliorate the conditions of rural 
workers aS an emergercy measure 
on a war-footirg’’. 


This is hardly a reason on, the basis of 
which the provisions of section .5-A 
of the Act might be dispensed with. 
The inviting cf objections under that. 


section and their determinatior after - 


enquiry normally takes ro more than.a 
period ofa cruple of months or so. 
The urger.cy therefcre has to be such 
that the acquisition cannot brcok that 


much delay, which dces not appear to | 


be true cf the case in hand, I may 
mention here that although this peti- 
‘tion. was filed on t'.e 14th of Nevember, 
1973, i.e, four months after the issuance 
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Of -the notification under section 4 of 
the Act, the. counter-affidavit of the 
Collector which is dated 22nd of August, 
1975 makes no mention of any steps 
having beer. taken at any time till the 
date last mertioned towards the allot- 
ment Of any sites Out of the acquired. 
Jan. to ary landless of worker. Had 
the urgency been real, steps would. surely 
have been taken to prepare a layout 
plan of the acquired land and to allot 
‘sites therefrem to the landless workers 


for whom they were meant, The in- ` 
action. or. the part of the Collector in - 


that behalfknocks out the plea of urgency. 
So far as this Court is concerned, it 

been ` repeatedly held that i1 such a 
Situation the acquisition proceedings 
cannot be allowed to stand ' (vide 
Varadaraja Gounder 0, State of Tamil Nadu 
and Perjathambi Mudaliar v. Special Tahsildar 
(L.A.). Planning Scheme, Qoimbatore* . 


7. The third contention must also 


prevail. On behalf of the State it is - 


asserted that notice of the substance: of 
the notification. ‘was given, in- the Iccality 
in which the acquired Jand is situated, 
but it is-conceded on its behalf that 
such notice was given after the-lapse of 
a considerable .period of time from the 
Publication of the notification under 
Sub-sectior. (1) of section 4 of the Act 
in the Official Gazette. That section 
itself does -not in so many werds say 
that the publication of a notification in 
the Official Gazette and the givirg of 
the notice of its substar.ce’in the locality 


where the acquired land is situated have’ 


to De simultanecus. But that is what 
has been held by their Lordships of the 
Supreme Court in WNarinderjit Singh v. 
State of U.P, In this connection 
learned counsel for the State contends 
that iw the present case the filing of 
Objectiors under section 5-A of the 
Act was dispensed with by resort to the 
provisions Of sub-section (4) of Section 17 
thereof, that the only purp°%Se of the 
giving Of a notice in the loc#lity is-to 





1. (1973) 86 L.W. 709 : (1973) 1 M.L.J.. 
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appraise the inhabitants there cf, of the- 
publication of the notificatior. ir. the- 
Official Gazette and of its contents,. 
that when objections urder section 5-A. 
are not to be filed, the requirement 
about giving of the notice in the locality- 
becomes redundant and that therefcre | 
the failure of the authorities to give 
such notice would be of no effect and 
would not render either the notifica— 
tion or part of the proceedings illegal.. 
An identical contention was raised in 
Narindrajit Singh's case’ and was rejected 
an untenable with the observation that 
the requirement of the giving of rotice- 
in the locality has to be fulfilled, whether - 
are not the provisions of section 5-A 
Of the Act are dispensed with. Thus,| 
by reason Of the failure of the authori- 
ties to give a notice of the substance 0 
the notification simultareously with thel’ 
publication therecf, the notifcation|. 
itself is- rerdered illegal, 


8. In the result, the petition succeeds: 
and. is accepted and the acquisition 
proceedings including the notification 
issued under sub-section (1) of section 
4 of the Act are quashed. There will,. 
however, be no order as to costs. 


" Petition allowed.. 
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IN THF HIGH COURT OF 
GATURE AT MADRAS. » 


Present.—O, F.R. Paul, J. 
K. M.S. Abdul Hasan .. Appellani® 


0. 


JUDI- 


The Tiravarur Municipality, repre- 
sented by its Commissioner, Munici- 
pal Office, Tiruvarur .. Respondent. 


Tam! Nadu District’ Municipalities Act,(V of 
1929), seétions 82 (2) and 254--4Property tax 
reviston—Annual rental value of building 
athiranly fixed— Assessment .not valid. > 


Under section 82 (2) cf the Tamil Nadu 
District Municipalities Act, »provision 
has been made for the fixaticn of annual 
rental value accordirg to the rent at 
which the lands.and buildings may 
reasonably be expected to .be let frem 
month ‘to month or year ‘to year less 
the specified deductior.s, The test essen- 
tially is what rent the premises can? 
lawfully fetch if let out to a hypcthetical 
tenant. The Municipality is not free 
tO assess any arbitrary value and has to 
look to and is bound by the fair or 
standard rent which would be payable 
for a particular premises under the 
Rent Control Act in fcrce. In this 
respect no distinction can he 
between buildings the fair rent of which 


has been actually fixed under the- Rent | 


Control Act and those in respect of which 
no such rent has been fixed. [Para. 7.) 


Held: In the present case the Gommis- 
sioner has arbitrarily fixed though in 
a bona fide manner the reasonable rent 
that the properties would fetch. The 
. annual rental value has not been arrived 
at in conformity with the proper prin- 
ciples applicable. a | [Para 7.J 


Case referred to : 


Guntur Municipal Qouncil v. The Guntur 
Town Ritepryers Association, etc., (1971) 
2 M.L.J. (S.C.) 7. . 


Appeal against the decree dated 21st 
April, 1972 cf the Qvurt of the Subcrdi- 
nate Judge, Nagapattiram in Appeal No, 
43, 44 of 1971 preferred against the 
eee, 
*S.A, No. 352 of 1973, | 

5th November, 1976. 

uz j—l6 
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decree of the District Munsif, Tiruvarur 
in Origiral suit No. 81 of 1966, dated 29th. 
April, 1970. 

Si. eee - 
T. R. Venkataraman, for Appellant. 
K. Alagiriswamy, fcr Respondent. | 
The Court delivered the following 


Jupement.— The appellant is the owner- 
of D ‘r Nos. 58, 16 and,16-A-], situate 


“in Yijayapuram within the Municipal 


limits cf Tiruvarur. The appellant is 
livir g ir. Dcr No, 58 and he has rented 
out Door Ns. 16 and-16-A-1. Till 
Ist April, 1965, the assessmert fer Deor 
N^. 58 was Rs. 144 and the property 
tax payeble is Rs. 14-89 while the 
assessment fc r Dorr Nc. 16 was Rs. 840° 
ard the prcperty tax payable fer it 
was Rs. 87-04 and the assessment for 
Door Nc.,16-Aj1- was Rs. 192, and the 
- prc perty tax payable fcr it is Rs. 19-89.. 
In the mnth cf March 1969 however, 
the resp*ndent Municipality, issued 
special notices prep’ sing to increase the 
assessments, in respect Of these three 
buileir gs tc Rs. 360, “Rs. 1,200 and 
Rs. 840 respectively and to increase the 
property tax to Rs, 37-30, Rs.. 124-34- 
and Rs. 87-04, respectively. The 
appellant filed revisicn petiticn obejcting | 
to the pr'p sed enhancements but these 
revisiOr s petiticns were dismissed where-- 
“upon the appellant filed appeals to the 
Mu icipal G urcilbut they were also 
dismissed, In these circumstances, the 
appellant filed -a suit O.S. No. 81 
of 1966 before the learned District 
Munsif, Tiruvarur, for a declaration 
that ths increase in the assessment was. 
illegal and fcr a permaner t ir.jurction 
restrair.ir.g the Municipality from taking 
cOerGive steps agairst the appellant 
contending that the notice served under 
rule 6 did not crf rm tO the provisicns. 
of the Madras District Municipalit es 
Act (hereir.after called the Act) either 
in substance cr in effect and the increase 
in. the- assessment was arbitrary, exces- 
sive, unreasonable, oppressive and dis- 
crimi’ at ry and -that therefre there- 
should be a declaration that theincrease 
in asessmer.t was v'id and unenft rce- 
able and permanent injunction restrain- 
ing the Muricipality for - enforcing 
the payment of the tax by the appellant 
in accordance with the revised assess- 


122 


ment fr the half yearly encing in Octt - 
ber, -1965 and March, 1976. 


‘4, The responder t-Muricipality resisted 
the suit contending that ‘or irspecticn.- 
of these builcings it was fcurd that they- 
were under the assessee and c nsequer.ly 


the annual rental value of the buildir gs - 


was tefixed having regard tc the letting 
value Of the buildings and special notices 
‘were duly issued and the objecticns of 
the appellant were corsicered by the 
‘Grmmissi‘ ner and cnly thereafter the 
revised assessmer.t was mace and the 
appellant who should have remitted the 
tax assessed and preferred the appeals 
to the council filed appealst the cOur cil 
without remittirg the tax assessed ard 
consequently the appeals were dismis- 
sed. and the assessmert has become 
firal and it'is not open to the appellant 
to re-agitate the matter in a civil Curt 
acticn and’ the suit was bourd to be 
dismissed as barred under the provi- 
‘sions Of the. District _ Muricipalitiss 
Act. - ' 


3. The learned- District Munsif fourd 
that the increase Of assessmer.t iv. respect- 
of Dcr N. 58 was not valid but s^ far 
as the assessmert in respect cf Dor 
Nes. 16, 16-1 were cor cerned- they were 
quite valid: He further four that the 
suit in respect cf D-or N°.16ard 16-A-1 
was barred while the suit ir. respect. 
Of Docr Ne. 58-was net barred urcder 
secticn 354cfthe Act. On these firdirgs 
the. learned: District Mur sif passed a 
decree declarirg that the ircrease of 
assessmer.t for Decr No. 58 and the tax 
demands in pursuance cf it was illegal 
and grantirg Permanent i-jur.ctien 
restrainir.g the resp nder.t from takirg 
‘coercive steps agairst the appellant 


fromenfcrcire the ir creased, assessment’ 


in respect of Docr No. 58. 

4. The responder t-Mur.icipality there- 
up^“r preferred appeal Suit N>. 43 cf 
1971 while the appellant file? A.S. N^. 
44.0f 1971 in the Court cf the Sub rdi- 
nate Jucge, Nagapattinam, against the 


judgment and decree cf the learred - 


District, Munsif. The learrect Suborci- 
nate ‘Jucge he wever, f-ur.d that revised 
assessmer.ts Of the three builir.gs were 
valid andthe suit was barred under sec- 
ticn 3540f the Actand he allowed A-S. 
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N^. 43 of 197] preferred. by the Murici- 


- pality, ir. regard. to- the-validity of the: - 
assessmert ir. respect of Door No. 58 . 


and dismissed. ‘A.S. N^. 44 of 1971, which 
related to the validity of the assessment’ 
cr Dcr N^, 16 and 16-A-1. Herce 
the appellant has preferred this second 
appeal contendirg that the respor-dert 
Municipality has failed to fcllcw the 
procedure accordirg to law, fer arrivirg 
at the annual rental valuecf the several 
buildirgs as laid down by 


pal Qouncil v. The Gurtur- Town Rate- 
payers Association etc. *,ard-as such both 
the Courts should have held that the. 
increase ir the assessmert arc the levy 
of increased tax ir pursuance cf that 
assessment were illegal and oppcsed_ to 
law. ~ 


— 


5.. Secticn 82 (2) of the Act which 
relates to the method cf assessment cf 
property previces that the arnual value , 
of the lands and builcir gs shall be deemed 
to be the gross arnual rert at which 
they may reas°rably beexpected to let 
cut frem m^r.th tc manther year to year 
less a deducticn in the case cf builcir gs 
cf ten percert. cf that p*rticn Cf such 
arnual rent which is attributable to_ 
the lards cccupied.asar appurterant 
theretc. Secticn- 354 (1) cf ‘the Act 
provides that r.o assessmert cr demand 


made and ro charge imposed under the | 


authcrity ofthis Actshall be impeach- 


ed or affected by reasor ofany clerical . 


errcr Or by reasor. cf any mistake: (a)- 
in respect-of the rame, resicerce place 
of business Crcccupaticm cf any perser 
cr (6) in the descripticr. cf ary pr perts 
cr thing cr (¢) in respect cf the am‘ urt 
assessed, Cemanded Or proviced, that the 
previsicns cf this Act had beer in sub- 
starce ard effect complied with. The 
rules which have relevance to this case 


are rules 6 tc.10 cf the Taxatior. Rules : 


in .Part I cf Schedule IV. Rule 6 
provices that the value cf ary lard cr 
builcirg fcr purp™se cf the prcperty 
tax shall be determired by the executive 
authority. Rule 7 prOvices that the‘ 
executive authcrity shall enter ` the 
annual or capital value Of all lands and 


~— 
„m t 
r 





1. - (1971)'2 M.L.J.(S.C.) 7. 


-the ` 
Supreme Court in the Guntur Munwi--- 


” 
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buildings determired by him and the 
tax payable thereor in assessment b^oks 
to be kept for the purpose at the Munici- 
‘pal office.. Rule 8 (1) stipulates that 
the assessments ‘backs shall be ccm- 
pletely revised by the executive autho- 
rity Once in every five years. Sub- 
rule (2) of the rule 8 provides that the 
executive authCrity may .amerd- the 
assessment b^cks at any time between 
one general revision. ard  arother. 
Rule 9 lays. down that when assessment 
books have beer prepared fcr the first. 
time and whenever a general revisirn 
‘of such books has ben cCmpleted, the 
executive authority shall give public 
notice stating that the revisicn, peti- 
ticns will be ccnsidered if they. reach 
the Municipal office within. a pericd 
of thirty-days,. The. first proviso +0 
that Rule reads that every case where ` 
there is an erhancemert ir the assess- 
ment the executive authority. shall also 
cause intimaticn, thereof to be given 
by a special notice to be served on ‘the 
owner Or Occupier of the property con- 
cerned. Rule 10 provides that in every- 
case ir which -between cre gereral 
revision and another the executive authe- 
rity assess any prcperty fer the first 
time Cr increase the assessment on any- 
property otherwise ‘than in c’nsequence 
of-a gereralenhancement cf -the rate 


at which the preperty tax is leviable- 


the executive authority shallir.timate by 
a:special notice to the Owr.en Or Cccupier 
-of- the property? concerred. Rule 10 
‘provides that ir. every case in which 
‘tax is leviable the’ executive ‘authOrity 
shall intimate by a special notice to 
the Cwner Or Occupier of such pr perty 


_that_a petition fcr revisirg the assess-.- 


ment will. be corsidéred if it reaches- 
the municipal office within thirty days, 
Rule 11 lays down that any person. may 
at any time not being less than thirty 
days befcre the ead of the half year move 
the executive authcrity by Tevisior 
petitior to reduce the tax which he is 
liable to pay ferthefourth ccreing half 


_ year on the egrcurc that the annual or 


capital value cf the property in respect 
of which the tax is payable and imp0ssd 
thas decreased since the assessment of 
the pr°perty wes last made cr reduced. 
Rule 23 previces for appeal to the 
council against the order of the execu- 
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tive authority under rule 13 by a revi- 
sicr petition, Rule 26 (B) stipulates 
that ro appeal to the ccurcil shall be 
hear? unless, except when the executive 
auth-rity otherwise directs -on the 
ercund of peverty, the tax in respect of 
which the appeal ispreserted has been 
dep*sited at the Municipal cffice within 
the tim: stipulated ir. clause (a). ` 


6. Section 354 of the Act reads as 


fellcws: 


“No assessmer.t Cr demand mace and 
no charge imp*sed under the autho- 
rity of this Act shall be impeached 
cr affected by reason cf any clerical 
_ercer by reason of any mistake (c) 
in respect Of the amunt assessed, 
demanded’ or charged provided that ' 
ra provisicns cf this Act have been | 
“in substance or-effect complied with”. 


Now in the present case the respcndent 
Muricipality took the quirquenr ial revi- 
sicr.urder rule2. It acccrcingly issued 
a. public retice Exhibit P-26 under 
fule: 9. The Gommissicner made a 
personal insp.cticr cf the premises and 
mads -erquiries and made assessmert Of 
the property fcr the purp‘se cf arnual 
rental valuaticn. The GOmmissionrer 
found on inspectior of the builc.ir gs that 
the existing assessmert in respect Cf the 
three builcirgs,-corcerred in this case 
and hbelcr ging te the appellant were. low 
and. consequently the respcrder t-Muri- 
cipelity issued the specialinotice Exhibits 
A-1 to A-3, urcer Rule 10, revisir g the 
existing assessmert and the amounts 
of the property tax payable. The appel- 
lant filed revision petiticrs urder rule, 
12 conterdirg that the, revised assess- 
mert was without any- basis. These 
revision petitions were dismissed. The 
next remedy Cpen to the appellant was — 
therefcre the remedy of appeal as- 
provided under rule ‘26. He -accer rd- 
ingly preferred appeals to. the Murici- 
pal C`urcil, but even though rule 20 - 
(B) provides that no -appeal to .the . 
Cow cil shall be heard except wher. the 
executive authcrity -otherwise directs 
on the preurd cf poverty the -tax ir 
respect of which the appeal is presented 
has been dep%sited: at the municipal 
office within the time specified in clause ` 
(a), the appellant.dic not deposit: the 


124 


tax befcre filirg the appeal. He filed 
the appeals without dep sitirg the tax 


at all. G-rsequently the appeals were, 


rightly dismissed by the Municipal 
Ccur.cil. Hence the appellant then 
ceme forward with the suit in ques- 
tior. 


n, The cnly cententicn rr w raised in 
this secord appeal is that the exerutive 
avthcrity cf the respcnder t-Muricipa- 
lity had not prcperly arrived at the 
annual rental value cr the principles 
laid drwn by the Supreme Court in 
the Guntur Municipal Cour¢il v. The 
Gur tu? Town Ratepapets Association*, but 
had arbitrarily arrived at the rental 
value, The Supreme -Covrt has obser- 
ved On that section as f ll ws: 


Section 82 (2) of the Madras District 
Mur icipalities Act makes provision for 
thefixaticn of annual value accord- 
ing to the rent at which lands and 
builcirgs may reasCnably be expected 
to be let fr m month tc.mnth or frcm 
year tO year less the specified deduction. 
The testesser.tially is what rent the premi- 
ses can lawfully fetchifleft cut to a hypo- 
thetical tenant. Tbe Muc.icipality is thus 
Ot free to assess any arbitrary annual 
valve and has to toOk to and is bound by 
the fair or the standard rent which 
woyld be payable for a particular pre- 
mises under the Rent Contre] Act in 
force. In this respect no distinction 
can be -made between buildirgs the fair 
rent Of which has been actually fixed 

der the Rent Ccntrol Act and these 
in respect of which no such rent has 
been fixed. 


In these case before me the Gommissioner 
along withthe Revenue Is.spector who 
was examined as D.W. 1 visited the 
spot and fcund that Deer Ne. 58 was 
a cOuntry-tiled electrified house Occu- 
pied. by Ramaswami brothers. Though 
the Cccupiers stated that the rent was 
Rs. 60 the G- mmissioner fcurd that the 
premises would fetch an annual rent 
cf Rs. 1,200. The Commissicner found 
that Decr No. 16-A-] was a country- 
tiled mesOmry structure which was 
electrified and he disbelieved the con- 
tenticns of the appellant that it was 
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let Out at Rs. 15 and held that it weuld 
reascrably fetch an arnual rert of 
Rs. 240. P.W.1 during his cresssexami- 
ration acmitted that . Ramaswaml. 
Mudaliar, tec whOm D cr N^. 16 had 
been let cut in March, 1965 at a rent. 
cf Rs. 50 per montb had sublet it to 
Rajavelu Brothers, whe’ paid tc him 
Rs. 125 per m^r.th tcwarc's rent, Further 
ir. Exhibit B-18, the cc py. “f the plaint 
ir O.S. Ne. 60 cf 19€7 filed by 
PW. 1 agairst Rajavlv, P.W. 1 had 
alleged that the rent fr D cr N^. 16- 
is Rs. 125. per month. Again the receipt 
Fxhbibit P-19 cated 24th. September, . 
19€2, given by P.W. 1 to one Thayya- 
nayasi says that the rent fcr that premises 
wes Rs. 95 per month ard ther.Rs, 110: 
per month. In the case cf Decr No. 
16-A-1. D.W.2 Ramalirgam who is 
rurnirg a hetel there stated that he 
was paying a rent of Rs. 60 per mth. 
P.W. 1 however refuted that. This 
was all the material that was məde 
available with regard to reasorable. 
rent that the prceperties would fetch. 
Urder those circumstances the Murici- 
pality shculd have arrived at the arruval 
rertal value in accCrcance with the 
prir.ciples laid dcwn by the Supreme 
Court in the afcresaic case. On the 
Commissicrer has 


properties would fetch,- 
appeal has to’ be 
and the judgment of beth tbe Court 
below are set aside and the svit Is 
decreed with cOsts, The appellant wilb 
be entitled to ccsts throughc-ut. 
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IN THE HIGH COURT OF JUDICA- 
‘TURE ‘AT MADRAS. 


PRESENT :— A. Veradarajan, F. 
K. Daniel Nadar and others 


pa Appellants® 
a ie 
R. Ananthan Pillai and others 
.- .. Respondents; 


Civil Proszdure Gode (V of 1908), section 
11— Suit for partition— Plaintiff. party in 
another suit decided earlier— Issue not raised 
‘in earlier suit raised in the later suit— 
Plea of res jucicata saised by defendar ts— 
Matter ought to have beer considered in the 
earlier suit and deemed to have been a matter 
directly and substa! tially in issue in that 
suit— Decision in the eatlier suit keld to 
operate as Tes judicata. 


XWne D filed a suit for partition and 
separate p`ssessior cf a p°rticn of the 
-suit prcperties on foot cf a purchase 
‘by him from one R. The plea cf the 
defendants was that the plaintiff D was 
.a party to an earlier suit, O.S. N^. 293 
of 1120 M.E., and the plaintiff had a 
‘right to raise the issue therein which 
he failed to do. Acccrdirgly, 
the decision in the earlier suit was held 
to eonstitute res judicata, D’s suit was 
dismissed. O21 appeal, the lower appel- 
late Q urt ccrfirmed the decree cf the 
the trial Gcurt. On further appeal by 
the legal-representative of the deceased 
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Held: Though the question of the validity 
and binding nature of the sale bv 
Raman Pillai in favcur cf D and D’s 
‘right to partition and separate p^sses- 
sion of 2 acres in Survey N^. ` 5020-A 
had not been specifically considered 
‘in O.S. No. 293 cf 1120 M.E., it was a 
„matter which cught to have been 
considered in the fermer suit and shuld 
‘be deemed tc have been a matter which 
-was directly and substantially in issue 
in that suit. The decisicn in OS. 
N°. 293 cf 1120 M.F. as modified 
A.S.. No. 142 ‘f 1953 and corfirmed 
by S.A. N- . 204 cf 1959, was valid and 
binding on D and corstituted fes judi- 
«cata. [Paras 25 and 26.] 


*#S.A. No. 362 of 1974. 152k October, 1976. 


DANIEL NADAR J. ANANTHAN PILLAI (Varadarajan, F.) 
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Appeal agairst the decree of the District 
Court, Karyakumari at Nagerc“il in 
A.S. No. 336o0f1°¢66 preferred agairst the 
decree cf the G urt ^f the Additicnal 
District Mu- sif of Kuzbithuraiin O.S. 
No. 58 cf 1964. 

S. Padmanabhan, for Appellants, 


The Court delivered the. folic wing 


JupGMENT .— The legal representatives of 
the plair.tif K. Daniel Nadar, who failed 
in hoth the Qourts below are the appel- 
lants. Daniel Nadar filed the suit for 
partition and separate. possession cf 2 
acres Of land cut-of.the suit -pr°perty 
which is 13. 12 zcrssin S, N^. 302%A of 
Ponmanei village, Kalkulam taluk. The 
allegatirr ir the plaint was that cre half 


of Survey N . 3020-A, the tctal extent 


where. f is 26 acres and 30 cents be- 
longed tc ore Dr. J> bn Hilkiah, whe hed 
been impleaded as the seccnd plaintiff 
and legal representative of th- first plain- 
tiffin O.S. No. 293 cf 1120 H.F. which 
was filed by the deceased first plat- tiff 
Nakshatram Abararam ofC lachal Pagu- 
thifcr partition cfa halfshare, implead- 
ing the plaintiff Daniel Nacar as the 
10th defendant. The other half share 
belcnged acccrcirg to the first plaintiff 
Nakshetram Abaranam to deferdants 
1 and 2—Aranthan Pillai and Velayu- 
dhen . Pillai resp:ctively and their 
materral uncle Raman Pillai and they 
becam:? civiced ‘as per Fxhibit A-1 dated 
13th November,]097 M.E. Subsequently 
Ramar Pillais 1.2 acres ir S. N- .302)-A 
to the plai- tiff Daniel Na‘ar uder 
Fxbibit A-2 dated the 6-11-1117 MLE. 
16th June, 1947. Defendants 3 to’ 
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14 are evjoyirg the property— urder 
deferdants 1 ard 2.. There- was, a 
preliminary decreé fey partiticn. cf Dr. 
‘Jobs “Hilkiah’s 1/4th share in the pre- 
perty. - But cn appeal, a  prtlimirary 
, decree for partiticn cf ə half share was 
„passed. in his favour by the appellate 
-Gourt.as per the judgment Fxhibit A-5. 
In the fival decree prceceedings defen- 
dants 3 to 5 were implcaded without 
notice to the plair.tiff Daniel Nadar, 


whose legal representatives: are the ap-. 


‘pellants hereir, and their shares were 
alletted on the basis of the sale deeds 
‘executed in their favcur by the 2nd defer.- 
‘dant, denyirg the share cf Ramon Pillai, 
who had been examired as D.W. 4 ir 
the said suit O.S. N>. 293 cf-1120 M.E. 


The deceased plaintiff filed ILA. N^. 952 . 


(a) of 1958 fr partiticr’ cf his share.cf 2 
acres in acc?rdance with the direction 
in'the preliminary decree passed as per 
the judgment Exhibit A-3 ir. O.S. N>. 
293 0€ 1120 M.E. But it was dismissed 
on 8th October, 1958 with a directicn 
that he c*uld file a separate suit for parti- 
tion. The appellants’ right tc 2 acres 
of land as per -the sale deed has to be 
declared and their ‘shares partiticued, 


‘'2. The deferce cf defendants 1 and 
‘11 to 14 was that S. No. 3020-A belonged 
tc the tarwad of defencants 1 ard 2 ard 
was not erjoyed by Dr. Jchr Hilkiah. 
-Raman Pillai and defercants ] and 2 
were members Of an undivided sub-tar- 
wad in 1097 and 1117°-M.F. The alleged 
sale by, Raman - Pillai, an undivided 
‘member cf the tarwad, in favour of the 
‘plaintiff Daniel Nadar is not valid and 
bindir.g-on defercants 1 and 2 and he 
-has nOt acquired ary right tO any por- 
‘tion -Of ‘the - property. There was no 
consideraticn for the sale or necessity fer 
the tarwad to sell the property. Daniel 
‘Nadar did not get possessicr, of the pro- 
-perty in pursuance of the sale in his 
favour. Defendants 1 and 1} to 14 are 
‘entitled to 15 acres ard 15 cents in the 
suit survey number. The first defendant 
“has sold 3 acres out of it to strangers from 
whom defer.dar ts 6 and 7 have. purchased 
‘it and are in possession, Deferdants |] 
-and-11 to 14 have othied another two 
` acres oflard to defendants & to 10 urder 
‘Exhibit B-16 dated 5th -Februery, 1952 
‘and these three defendants are in pos- 
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“by res judicata. 
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session. Of the same. -Raman Pillai had 
nO heritable -cr -alierable share in the 
suit prc perty ard -the. appcllants who 
claim under a sale deed executed by hint 
are nct entitled to any interest in the 


. 


pre perty. oe 


3. The defer.ce of the second defer dant 
was that the entire survey number 3020-A. 


‘bslonged. to the tarwad of deferdants: 


J and'2, But Dr. John Kilkiah had 

managed to get a final decree fer parti- 
ticr. ofa half share in O.S.. N°. 293 cf 
1120 M.E. Raman Pillai ard ceferdarts 
l ard 2 did rot get divided ir 1097 M.E., 
but continued to be members cf a sube- 
tarwad, ard the sale by Raman Pillai is 
Cid. ab initio as CppOsed to Nair Regula- 
tion, -There was re necessity fr the 

tarwad to sell the ‘prcperty to Dariel. 
Nadar ard the sale in his favcur is rot 
supp ?rted by  considereticn.’ Daniel! 
Nadar did not get pssessicr in pursu- 
ance Cf the sale ard is rot entitled to 

declaraticr and partiticn, 


4. The defenceofthe third defencavt: 
was that he had purchased 4 acres in the 
suit survey rumber frem the 2rd defev-- 
danten 17th May, 1962 urder ExhibitB-4 


‘and as 23rd: defendant is O.S. Nc. 293° 
-Of 1120 M.E., hz got his share, partiticr ed 


in the firal decree pzssed in that suit. 
The shares cf the third defendant and 
Other deferdants were duly considered 


in O.S. No, 293 of 1120 M.E.;-ard_a 


prelimirary decree~ was passed. ‘The 
presevt suit by the appellants’ prececes— 
scr Daniel Nadar is barred by res judicata 


-SC far as plot Nc. 5 in the final decree is, 


concerned, 


5. The - defence of the seventh defen ~- 


dart was that defendants 34 and 1§-got’ 
plot No. 6 in the final decree preceed-- 
ings allotted to their shares in O.S. No. 


.293 of 1120 M.E. avd the seventh de- 


fendant has purchased the same fre mthcse 
two deferdants. The allegation that, the 
shares cf the defendants ir O.S. No. 293°. 
cf 1120 M.E. were not ccrsidered in that 
suit is false. The appellants have so 
right to question the shares allotted to the 
varicus defendants ir O.S. No, 293 cf 
1120 M.E. The present svit is barred. 


6. Thedeferce ofdefendarts8to 10 was 
that cefendarts 1 ard 2 and Raman 


ae 


Tj 


Pillai were net divided, ard Ramar 
Pillai Was rot competent to execute the 
sale deed ir. respect of any partion - of 
the suit property in favour cf Daniel 
Nadar. Daniel Nadar’s right was orly 
to prefer an appeal against the fival 
decree in O.S. N^. 293 of 1120 M.B. ard 
- he carrot question itin the present suit. 

-The sale ir; favour cf, Darel Nadar is 
ab initio void. Deferdaris 8 to 10 are 
m?rtgagees of 2 acres under the first de- 
fendant under a deed dated 5th December 
1952 and they are in p%ssessior cf 2 
acres Odd in the westerr p?riicn, of. the 
suit survey number. 


=, The trial Qourt found that the firal 
-decree passed in O.S. No. 293 cf 1120 
“M.E. is rot liable to be set aside cn the 
-ground that the deceased, plain tiff Daniel 
Nadar was a party thereto and he has not 
filed any appeal agairstit. Exhibit B-17 
is the judgment dated 28th November, 
1957 in A.S. No. 132 of 1957 on the file 
ofthe Sub%rdirate Judge’s C- urt, Padma- 
nabhapuram whicl.arose cut of O.S. No. 
’ $39 of 1954 filed in the District Munsif?’s 
Court, Padmanabhapuram by the second 
defendant in the present suit against the 
plair.tiff-Daniel Nadar-for redempticn of 
an Othiexecuted by the second defendant 
in favour cf Daniel Nader, There it has 
been fourd that Raman Pillai and defen - 
dants } and 2 -were members ^f an-un- 
divided sub-tarwad in 1117 M.E. and the 
sale deed executed by Raman Pillai in 
favour Of Daniel Nadar was invalid as 
against the second defendant and _ the 
-second defendant got-52 cents in the parti- 
ticn under a dOcumer.t which was Exhi- 
bit ‘B’in thatsuit. O71 the basis cf Exhi- 
bit B-17, the trial Qourt found ‘in the 
` present suit that Raman Pillaiand defen- 
dants 1 ard 2 were members of an undi- 
vided sub tarwad ir 1117 M-E. ard: that 
“Raman Pillai'was not entitled to cne-third 
share Out Cf-six-acres. The trial G urt 
‘further found that the sale under Fxhibit 
-A-2 iv favour of Daniel Nadar wasnotfor 
tarwad’s necessity and it was-not valid 
though it was-for corsideraticn. - The 
-trial Gourt-held that the shares of defen- 
‘dan ts had beennot considered ir. O.S. No, 
‘293 of 1120 M.E. and: that the presert suit 
is not barred. by fes judicata - by the judg- 
ment in O.S. No. 293 of 1120 M.E. on 
the ground thet the question whether the 
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appellant’s prececessCr Dariel Nader are 
rot entitled to ary share was ret cCnsi- 
dered in the prelimirary-cecree Cr sup- 
plemer tal-ceeree Cf final decree, But it 
fcurd that the suitis barred by res judicata 
by the judgment Exhibit B-17 in which, 
as already statec, it has been fcurd that 
Raman Pillaiand defer.cants ] and 2 were: 
members ofar urdiviced sub-tarwad and 
that the sale by Ramar Pillai in faveur 
of. Daniel Nadar.is-rot valic. The trial 


_ CGoartfurther fund thatthe supplemen-- 
- tal prelimi” ary decree passed in I.A. Ne. 
1634 of 1960in O.S. Ne :2930f1120 M.E.. 


is valid and birdir.gcn Daric] Nadar and 
the firal decree passed in that suit isrct 
liable to be set aside. In this view, the 
learned District Munsif fcurd that the 
‘plaintiff Daniel Nacar:is rot entitled to 
any relief and dismissed the suit withcut 
‘cCsts, 


8. On ‘appeal, the orly questicr that 


“was urged befcre the learred District 


Judge and’ corsicered by him was whe-- 
ther there is any fes judicata. In the 


‘appellate Court Exhibit A-17, the judg— 


ment dated 20th November, 196] in 
O.S. No. 452 of 1960 on the file cf the 
District Mursif’s Court, Padmanabha-- 


‘purar was produced. That suit was 


filed by the second defer.dantin the pre- 
sent suit agairst Daniel Nacar who was 
the 6th defendant and. certair others in-- 


cluding Dr. John Hilkiab who was the 


second, defer.dant and the first defendant 
herein who was the second défer.dant in 


“that suit. Jt was filed for setting aside 
‘the preliminary decree-in O.S. No. 293 
„of 1120 M.E. and for declarirg the title 


of the tarwad of defendants 1 and 2 and 
Raman Pillai to the entire suit survey- 
number -3020-A. In that suit. where 


“the judgment Exhibit B-17 had not been 


produced, it-was held that defendants 


“J and 2 and Raman Pillai got divided 


inter se. under Exhibit A-1. The learned 

-District Judgein bisjudem*ntnow under 

appeal held that Fxhibi B-17 is earlier- 
and ofa superior Qcurt and would there- 

fore prevail over Exhibit B-17 and that 

the sale by Raman Pillai in favcur cf 
Daniel Nadar under Fxbibit A-2 was by- 
an undivided member cf a tarwad and 

is not valid and binding on defendants p 

and 2. Jn-that view, -the learned Dis=- 
trict ` Judge confirmed the trial Gourt’s 
decree and dismissed the appeal, 
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It is net disputed that Raman. Pillai, 
“whe has sld 2 acres ir. the svit Survey 
number 3020-A to Daniel Nacar ur.'er 
‘Exhibit A-2 dated 5-11-1917 M.E. 
had an interest in the prOperty .ard 
iin the partition effected w cer Exhibit 
. A-1 dated 131-1097 M.E. Raman 
‘Pillai and defer.cants | anc 2 get 
rthe C. Schedule pr perties irclu“irg 

13.15 acres Out cf.26,30 acres c mprised 
-in Survey No. 3020-A. The porti r. al- 
“loted to their share ir. the suit svrvey 
. numberisitem 20 ir. the G Schedule pr«- 
-pertics in Exhibit A-J]. AccOrd'ng 
-to Fxbibit A-1, Raman Pillai wes given 
absolute p wers to alierate items 1 and 24 

and with regard to the cther items, the 
-prevision in Exhibit A-1 ie thatifthere was 
anyrecessity to borrev moreycr acharge 
over the other pr‘perties, Raman 
Pillai and defendants 1 anc 2 shallj irtly 
execute dCcuments and borre-w m‘nies, 
‘if the borrowing was necessite ted fcr the 
-purp°sec f redeeming sme “thies cr ta file 
suits to set aside- unlawful alieraticrs, In 
view Of this provision, it was fairtly con- 
tended befcre me on behalff the c’ ntest- 
-ing resp.ndents that Raman Pillai bad 
no right at all to alienate any porticn cf 
the suit survey number by Fxhibit A-2. 
‘But no such conter.ticn had been taken 
in the C^urts below and the provisicns 
' in Fxhibit A-1 fer defendants } ard 2 also 
joining in the execution cf othies over 
“other items of preperties if there was ary 
necessity to borrcw any m rsy, cn the 
charge cf any Of the other items cf pro- 
sperties would amountt 2 cl^g or aliera- 

tion and would not bs valid. The ce n- 

-tention of the cOntestirg resp nden.ts is 

that Raman Pillai was only an undiviced 

-member ofa sub-taruad at the tim: rf the 
-execution of,the sale deed Exhibit A-2 

and that the sale under Fxhibit A-2 was 

‘not fr consideration or-f r tarwad ne- 

-cessity and was not valic and bincirg on 

defendants 1) and 2. The trial Court 
has found that-the sale unler Exhibit A-2 
was for consideration, “The learried Dis- 
trict Junge has not gane into that ques- 
tien. The questinn for C`nsiderati^n is 
whether Raman Pillai was a m mbercf 

‘a sub-tarwad on the date cf Fxhibit A-2 
„ard be was not c°mpetent te ervey any 

p°rtinn of his interest in the suit survey 
number te Daniel Nadar under Exhibit 


A-2, 
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10. Daniel Nadar who was the 10th 
deferdant ir O.S. No. 293 of 1120 M.E. 
had contended i> his writter. statement 
in that suit that he was entitled to 2 acres 
out cf the suit survey number by right 
cf.purchase urder the sale deed Fxhibit 
A-2 and that his. share cf two acres 
sh vld theref re be divided ir that suit. 
The  questi'r whether Daniel Nadar 
had bec’me entitled to tw° acres: in 
the suit survey rnvmber by right of pur- 
chase under Fxhibit A-2 from Raman 


- Pillai was ret specifically c nsicered in 


O.S. N°. 293¢f 1120 M.E. The second 
defendant ir. the present suit filed O.S. 
N^: 393 cf 1954 in the District Munsif?s 
C-urt, Padtmanabhapuram, against Dani- 
el Nadar f r redemption of an cthi exe- 
cuted by him ir favour of Daniel Nadar * 
Over ore-f- urth share ir the prc perty for- 
ming the subject-matter of that suit. On 
the same date, Anandan Pillai, the first 
defendant in the present suit and Raman 
Pillai had executed another m*rtgage 
in faveur cf Daniel Nadar over the re- 
maining porticn of the preperty. The 
second defendant as the plair. tiff in thet 
suit alleged in his plaint in that suit that 
in a subsequent partition arrangement 
between all the three-of them, namely, 
Ramin Pillai and deferdants 1 and 2, he 
got 52 centsin the property and was 
therefore entitled to redeem the same. 
TE- defer.ce was that the:sec*rd defen- 


„dart herein was entitled only t^ one- 
fifth share an^ the remairirg 4/5th share 


belonged to Raman Pillai and the first 
defendant, and Daniel Nadar purchased 
2/5th share fr-m Raman Pillai and sur- 
rendered the remiiring 40 cents to the 
first defendant and that the partition 
referred tc in the plaintir that suit did 
uot take effect and was brought about ` 
only to defeat the -rights ef Daniel 
Natar. The second defencart herein 
e ntended ir. his reply statement in that 
suit that the sale by. Raman Pillai in 
favour Of Daniel Nadar was void and he 
was theref re entitled to redeem the 52 
cents as prayed f-r by him. It’ is seen 
from the ju’gm- t Fxhibit B-17, dated 
28th November, 1957 in A.S, N^. 132 of 
1957 `n the file’ fthe Sub-G urt, Padma- 
ar^se Cut of the 
decree ir. O.S. N^. 339 of 1954 that the 
trial G^urt beld that at the time cf the 
mi rtgages Over one-fifth share and 4/5th 
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share, the second defendant herein and 
his brother the first defendant got divided, 
that thé partition under Exhibit “B" in 
that suit pleaded by the second defen- 
dant héreia whereby be claimed to 
have got 52 cents would-be valid only 
in respect ofcther items and notin. res- 
pectofthe items covered by the mortgages 
and ‘that the second defendant herein 
was entitled: to redeem only an one-fifth 
share in the prcperty as - contended 
by Daniel Nadar on payment of 
mortgage amunt and the value of the 
improvements. But the appellate Ccurt 
found in Exbibit B-17 that the conclusion 
of the trial Court regarding the, partition 
under Exhibit ‘B’ in that suit was not 
correct and that there was no partition 
prior to the date of Exhibit ‘B’ between 
Raman Pillai and defendants Land 2 and 
they continued to be jcint until the date 
of. Exhibit ‘B’ of the year 1921 and that 
the sale by Raman Pillai in favour of 
Daniel Nadar under Exhibit 1 in that 
suit in the year 1117 M.E., (Fxhibit A-2 
hereir ) was without the consert of defen- 
dants I and 2 herein and -was invalid 
against the second defendant herein and 
that the second defendant herein got 
.£2 cents in the partition under Exhibit 
‘B'in thatsuit and it took effect and he 
was therefore entitled to redeem 52 cerits 
as prayed for in that suit. Exhibit A-17 


is the judgment in O.S. No. 452 of 1960 - 


on the file of the District Munsif’s Qcurt, 
Padmanabhapuram, a suit filed by the 
second defendant herein against certain 
persons including Dr. Joho Hilkiah, 
Anandan: Pillai (first defendant herein) 
and Daniel Nadar (wa? were defendants 
J, 2 and 6 respectively) in that suit for 
declaration of his title and for p?ssessiOn 
.of the property after setting aside the 
decree in A.S. No. 142 of 1953 on the file 
of the Subordinate Court, Nagercoil, 
whicb was filed against the decree in 
O.S. No. 293 of 1120 M.E. as confirmed 
by this Court in S.A. No. 204 of 1958 
and for an injunction restraining the 
Court from passing a final decree in 
Ö.S. No. $3 of 1{20 M.E: But Dr. 
John Hilkiah, the first defendant in that 
suit contended that the plaintiff and. the 
second defendant in that suit, defenants 
1 and 2 respectively in the present suit 
had nothing m^re than one half share 
in items 1 and 2. The finding in -tbat 
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suit was that the suit was.barred by res 
judicata by the decision. in O.S, No. 293, 
of 1120°M.E; and that suit was_ rot 
maintainable, that thé decree in O.S. 
N^. 827 of 1108 M.E. on the basis cf 
which the decree fer ahalf share in 
the suit survey number had been, granted 
in favour of defendants] and 2 herein’ 
in O.S. No. 293 of 1120 M.E. is bindirg 
on the second defendant herein (plaii tiff 
in that suit and that the prcperties 
involved, in. that suit do rot belong to 
the tarwad çf the plaintiff therein ard 
the 2nd defendant and there was no 
tarwad as alleged. It was further found, 
in that svit, that even in the partiticn, 
deed of 1097 M.B. that had heen filed. 
in that Court as Fxhibit A-3, it is clearly 
seen that the minor -defendants 1, 
and 2 were represented’ by their father 
while they ought to have been repre- 
sented by Raman Pillai as their guardian 
if they were members ofa tarwad and 
that it clearly shcws_that the parties 
have not dealt- with the properties as 
if the properties belonged, tg > -Cne 
Thavazhi. ` HOwever, - the learned 
District Munsif found that the parti- 
tien under, Exhibit A-], herein which 
was Exhibit A-3 in that suit was invalid 
and incompetent as he held: that there 
was)n0 such tarwad as alleged and 
Raman Pillai was vot,a Karanavan,, cf 
that tarwad, Only in O.S. No. 339 of 
1954 on the file of the District Munsif’s 
Court, Padmanabbapuram, out of these 
three litigatiors, namely, O.S. N^. 293 
of 1120 M.E., O.S. No. 339 of 1954, and 
O.S. No. 452 of 1960 on the file, cf the 
District Munrsif’s ,Gourt, £ Padmanabha- 
puram, the validity. cf the ;sale, under 
Fxhibit, A-Ž- executed. by Raman- Pillai © 
in favour of Daniel Nadar. was speci: 
fically considered and it has been held 
that.it was void on the ground’ ,that 
Raman Pillai and defendants 1 and 2 
were members of: a sub-tarwad and 
that the alieraticn made by, Raman 
Pillai: without the written, cOrsent cf 
defendants 1 and 2 was invalid agairst 
the second defendant herein ar.d he. gct 
52 cents in the partition urder Fxhibit 
‘B'in that suit and that it toc k effect and 
that, therefore he is entitled to receem 
52 cents as prayed f>r in that sult. -The 
question for consideration’ therefcre | is 
-whether. the decision in the. appeal 
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which -arcse out of that suit O.S. Nc. 339 
af, 1954, “Exhibit B-17, regardirg the. 


validity of the sale under Exhibit A-2° : 
in fayour’ ‘of Daniel Nadar would. consti-’ 


ve 
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11. SBhibie‘A-3 is the jud ginent dated 

21st’ October, 1952 in O.S, No. 293 of 
1120. M.E. The findirg ofthe leatned 
District. Munsif-in that suit regarding 
the status cf Raman Pillai and defent 
danits l'and 2 was that ‘the plea that 
Raman Pillai was not the karnavan ‘cf 
defendants ‘1 and 2 shculd -prevail: 
That finding’ has been upheld in A.S. 
Nc. 142 of 1953 in the judgment, Exhibit 
A-5;-datéd 10th October, 1957, on the file 
6f the Subordinate Judge who has Obser- 
ved, that merely. because the C Schedule 
| properties’ ‘in. the partition déed- had 
beén aliotted-to deféndanis t and: 2 
and Raman ‘Pillai, it car‘not-he stated- 
that they form one travazhi of which 
Ramaii Pillai‘ who had been examived 
as D.W. ‘4, was the -karnavan, that a 
' thavazhi waş Out of the question in 
the absence ‘of a female- meniber,” and 
that from: the documents it-can be seen 
- that the parties had not -dealt with the 
prcperties as if they belonged to one 
thavazhi. ‘Thus both in O.S; No: 293 of 
1120 M.E.’on the file of the trial’ Court 
As well’ as in- A. S. No. 142 of 1953: on 
_ the- file of the “Sub-Court, Nagerccil, -it 
has been found that Raman- Pillai and 
defendant’ 1 and 2 were not members 
of a-thavazhi -and: that Raman Pillai 
was fot the Karnavan! But in A. S. 
No.:132 òf 1957 (Fxhbibit:B-17). which 
arose out-of O,S.. No. 339 -of. 1954 on 
the file of-the District Munsif ‘Court, 
Padmanabliaputam, -referred -to 
above it“ hās: been heli, as - already 
stated; that - defendants i and 2 -and 
Raman Pillai continued -to be undivided 
until the partition effected in -the'year 
112) M:E., under the docurnent markéd 
as’ ‘Bxhibit Bin that suit and that the 
sale by Raman: Pillai in favcur óf Daniel 
Nadar without the consent of defendants 
l-and 2 was invalid against the 2nd 
defendant,” ‘In- the subsequent decision 
in O.S! Ne. 452’of 1960 on the file of 
‘the’ “District Muusif’s Gourt, Padmana- 
brapuram (Exhibit? A-17)° to which 
‘Daniel Nadar and defendants |, and .2 
were’ parties- as - defendants - 6, -2 and 
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ord 


‘plaintiff respectively, it has been held» 
as has been held in O.S. No. 293 of 
1120 M.E. and A.S. No. 142 cf 1953 


‘that defendants J and 2° and Reman 


Pillai were not members, of a thavazhi. 
The question for consideration ` theré- 
fore is‘Whether the decision in the, latest 
suit O.S. No, 452 cf 1960 regarding the 
status of defendants 1 and 2 and Reman. 
Pillai does not constitute Fes judicata. 


4%. It is seen from the judgment in’ 
O.S. -No.. 293 of 1120 M.B., ‘Fxhibit 
A-3 that the eet gr ae in that suit was 
that ‘defendants 1.t0 3 therein‘had trés- 
passed into item Nọ, Ein that suit and- 
that Nakshatram Abaranam, the first 
plaintiff in that suit “fled ‘0. S. “No; 

1827 of 1108 M.E. for eviction of defen- 
dants 1 to 3 and ‘she recOyered, posses- 
sion -Of her half share through 
Court on 27-2-1111 M.E. | “after 
depositing 200 panams towards improve- 
ments, that the first deféndant contended 
that the decree and execution -proceed- 
ings in O.S; No: 1827 of 1108 M.E. were 
vitiated by fraud and -were not valid 
and that Nakshatram Abaranam, the 
first plaintiff in O.S. No. 293 of 1130 
M.B. did not get possession in the execu- 
tion proceedings, and the second defen- 
dant contended that he was a minor cn 
the date of institution of O.S. No. 1827 
of 1108 M.E..and was not represented: 
by a guardian, that Raman Pillai ‘was 
his karnavan and he had not heen 
impleaded as a party and that thé 
decree in, that suit was‘not binding on 
his tarwad. The learned: District Murn- 
sif has found in paragraph 23 of his 
judgment in O.S. No. 293 ‘of 1120 M.E. 

that the decree in O,S. No, 1827 of 1108 
M.E. sought to decide the dispute be- 
tween the. parties to the extent of its 
validity and was ‘binding-on the ‘first 


defendant but not on the. second defen) ‘ 


dant and that the 2nd defendant suc~ 
ceeds s0 far as his one-half in’ the entire 
suit survéy’ number is concerned. since 
the decree in O.S. No.’ 1827” of 1108 
M.E: was not ‘binding: on ‘him as he 
had been impleaded as‘a major while 
in-fact he was only’a minor; lin this 
view, the learned District Munsif grant- 
‘eda: “preliminary decree ` ‘declaring Dr. 
Joha Hilkiah’s title to one-fourth share 
in‘ the suit survey number and for parti- 


‘tion ‘and separate pan of the same 


r 
l 


purin , 
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and -he ‘held that defendants F and 2 
were entitled to a half share by virtue 
‘of the decree in Os, No; 1872 oe 1108 
13. . Daniel Nadar, who was the- 10th 
defendant in O.S..No. 293.0f 1120 M.E. 
filed I.A. No. 324 of 1961 in the District 
-Munsif’s Court, Padmanabhapuram, ‘for 
setting aside the order dated: ` 25th 
October, 1960 in I.A. No. 1634 of 1960 
by which defendants 23 to: 25 in.-that 
Suit were granted a supplemental preli- 
minary decree. .That- application , was 
dismissed by the Order Exhibit B-5 
dated 7th November, 1961. where , the 
learned District- Munsif has. observed 
‘that the right of defendants.1 and 2 


for a half share of the schedule proper- _ 


ties has been, declared by the preliminary 
decree . dated ‘21st. October, ,1952 in 
O.S. No. 293 of 1120. M.E. and: that 
paragraph 24 of.the judgment, in that 
suit will indicate. the same and, only 
‘the first defendant. an'd the second, defen- 


dant liad appealed against the- decree - M.E. 


and Dr, John Hilkiah’s right to a. half 
share in the suit property.has.beén esta- 


‘lished in the appeal filed against the - 


preliminary. decree granted in O.S. No. 
293 of 1120 M.E. The learned District 
Munsif has rightly fourd in ‘his Order 
ExhibitB- 5 that defendants ] and 2 were 
declared to-be entitled tc a’ half share 
in the. suit survey number and ‘that in 
the appeal (A.S. No:142 of 1953) Dr, 
John Hilkiah‘ who hdd’ been held. ‘ by 
the trial Court in O.S. No, 293. of 1120 
M.E. to be entitled. to, only one-fourth 
share, ‘had: been held to .be entitled to 
a half share. The said‘order dated- 1Jth 
Tuly, 1961 ‘had beer. confirmed on appeal 
by the learned Subordinate Judge, 
Padmanabhapitrram ‘in’ C.M.A. No., 45 
of 196]. on 14th. September, ` 1961: 
Exhibit B-6. i is. the certified copy of the 
decree in ‘that Civil “ Miscellaneous 
Appeal. The final decree Exhibit B-8 
dated 23rd November, 1961 -in O.S. 
No. 293 of 1120 M.E. passed on,the appli- 
tation ‘of Dr. Jobn Hilkiah for allotment 
Of his share, has been "passed only ’.on 
‘the basis that Dr. John “Hilkiah *-was 


Entitled to a half. share and defendénts- 


1 ‘and 2 were entitled to the remaining 
half ‘share“in Sy No. "3020-A. , Defen- 
dants t and-2 hid“made somealiepations 
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in: thé meanwhile, THe. firdl “decreé 
has been passed allviting plet- Nes. :'1 
10 3'to Dr. John Hilkiah; plot NO34 to 
deferdants 24 ‘and: 25, ‘plot Noic5 to 
defendant ~ 23, plot No. “6'to’ defen- 
danis 14 apd 15, plot: No:17 té-defen- 
dants 16 and 17 and plot Nes. 8 and - 10 
to deferdarts 1 and’ 2... Fxhibit’ A+7 is 
the Commissicrer’s plan fin. that: suit 
according to which the’ plets were allot- 
ted to the parties as menticned above. 
It is seen from Exhibit B-8' that: plit 
No, 9 is part of plot No.1] inè the” Gom- 
missioner’s. plan Exhibit `- A-7. There: 
fore, itis not possible tÒ agree. with: the 
observation. of the’-learred'”’ District 


l Munsif in paragraph 16fhis judgment 


in the present suit’ that the shates‘of 
defendants 1 and -2 have -béen only 
indicated but not clearly’ declared “- A 


14.: The last point that arises for’ con- 
sideration is, whether, the present. ‘suit 
for partition of 2 acres claiméd by ‘the 
appellants is barred by.- res - judicata W 

the. derision: i in 0.8. No ..293 of iw 


é 


ir 
, 


15; ‘Raina: Pillai has been’ feta in 
O.S. .No!?293 of 1120 M.E., "AS." No 
142 af- 1953 which arose’ from ‘the décree 
in that suit and O.S. No. 452 of 1960 
or.the file of the trial’ Géurt' to’ be not 
the karnavan of 'deferdants 1‘ and‘ 2 
on the ground that in, the partition deed 
Fxhibit :" ALY -© dated 13-1 1- 1097 
M.F:,- the then, miner deferidants 
1 and 2 ne represented. by” their: father 
which would not have been thé case if 
these defendarts and Raman Pillai ‘were 
unrdivider: “members. of a thayazhi_ and 
Raman Pillai would- have: acted’ as 
their guardian if he was-' the karp avan 
of-any such tarwad: In’O.S: No, 293 of 
(1120 M. F., a mortgage deed, dated . 1710 
M.E. was`prodùcėd as Fxhibit. 20. 
That had? been executed by” Raman 
‘favour’ ef ‘one 
Narayana: Pillai during the’ minority of 


défendants* 1. and 2. -There also the 


father of defendants 1 and 2 ‘represénted 
them as their „guardian and not ‘Raman 
Pillai; and the” Te arned District Murisif 
thas observed” “iH ‘paragraph ~ 15 of 
judgment'in O.S.” No, 293 of 1120 
M.E. that if deferdarts I ard. 2- 
and Raman: Pillai formed one thavazhi, 
the father had'-no- place*in the’ ‘docu- 
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ment and, therefore the plea that Raman 
Pillai was not the karnavan of defer- 
dants land 2 should prevail. The learn- 
ed Subordinate Judge has’ observed in 
paragraph’ 7 of his judgment in A.S. 
No. 142 of 1953, Exhibit A-5, that from 
the ‘meré fact that G Schedule proper- 
ties in Exhibit A-1; were allotted to the 
shares Of Raman PiNai and’ deferdants 
Jand 2, it could :not be stated that 
they’ formed one thavazhi of which 
Raman ` Pillai was the karnavan, that 
a thavazhi ` was’ out of question in 
the absence of a female member’ and 
that even in Exbibit 8-in that’ case, 
namely Fxhibit A-1 herein, defendants 
1 and 2 who’ were then minors were 
represented by their father and that on 
‘the other hand if those defendants and 
Raman Pillai formed one  thavazhi, 
Raman. Pillai would have acted as their 
guardian and not their . father. For 
similar reason thelearned District Munsif 
has found in paragraph 9 of this. judg- 
‘ment in O.S: No. 452 of.1960,. Fxbibit 
A-17 that defendarts 1 ard 2 and Raman 
Pillai were not members of a 
But the judgment: in -A;S. No. 132 of 
1957 ‘Exhibit -B-17; which arose out of 
the decree in O.S. No,..339 of 1954 -on 
the file «of the District Mursif’s Court, 
Padmanabhapuram, it has been «held 
thai there was ro partition prior to the 
date of Exhibit ‘B’ in that case . between 
defendants 1 and Zand Raman -, Pillai, 
that the 2nd defendant and the members 
of-his tarwad continued to be joint 
until. the date of Exhibit ‘B’;of the year 
1120 M.E.and that the sale deed Fxhibit 
‘I’? in -that,case, : Exhibit A-2 herein by 
Raman Pillai of the. year 1117 M.F. 


executed without the ‘written consent - 


of deferdants | and 2 was invalid. 


16. Mr. S.. Padmanabhan learned cOunsc! 
for the appellant relied upon. two decisions 
in support of his contenticn that the 


latest judgment Fxhibit A-17 regarding . 


the status of defendants 1 and 2 and 
Raman Pillai at the time of execution of 
‘the sale deed Fxhibit A-2 namely that 
they were not. members of a tarward 
oi which Raman Pillai was the karmavan 
would prevail and cOnstitute 72s judicata, 
and that the observation cf the learned 
District Judge in paragraph 15 of: his 
judgment now under appeal, namely that 
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the decision of the superior Court, 
namely the sub-Qourt, Padmanabha- 
puram in Fxhibit B-17 -would prevail 
over the judgment Fxhibit A-17 which is 
of an inferior COurt, is incorrect. 


17, The effect of earlier and later ad- 
judications were - considered is Seshayya 
Garu v. Rajak of Bittapur!. The learned 
Judges have observed in that decision ‘at 
page 220 thus : i 


. ““ There has been a previous adjudi- 
Cation 1~ 1895 between the same parties 
> bya Court, which itis conceded, had 
- jurisdiction, which expressly decided’ 
the issue as to the rate ofrent. The 
. adjudication is pleaded by the land- 
` lord as res judicata, and he claims thata 
~ finding in the present suit on the issue 
as to the rate of rent should be entered 
_ im accordance witb the previous ad- 
judication’; but it so happens that 
there was‘a still earlier adjudication in 
1893 on the same issue between the 
same parties by a competent Court in 
which a different finding was arrived 
at. This was not pleaded in the 
later suit. The tenants plead that 
_ there being tw0 conflicting judgments 
` neither of them could be pleaded as 
res judicata and the Court in the pre- 
ser.t suit was bourd to try the issue 
and coms a conclusicn on the evidence’ 
'. which may be placed befcre it. We 
- think that, on principle, in cases of 
` Judgments inter’ partes, the later 
adjudication should be taken as super- 
~ seding the earlier. Iffor exampls the 
earlier findirg had been pleadéd in 
« the suits which resulted in the deter- 
' mination of 1895 but the Court rightly 
Or wrongly. Overruled the plea and 
decided tke issue in a manner different 
from the previous adjudicaticn, there 
can be no doubt that the later adjudi- 
cation is the One .which is pleadable 
as res judicata, So likewise, if the tenants 
' had pleaded the earlier adjudication 
‘`. but had failed to’.prove it and the 
' Court in the later suit had arrived 
at a determination on the eviderce 
in the case, the later would be the 
adjudicaticn which would be pleadable 
as bar. The fact that the tenants did 
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not choose to plead the adjudication 
of 1893 in bar of the trial afresh of the 
Same issue as, tO rates Of rent cannot 
make any difference as. regards. the 
operation of that determiration as res 
udicata any mre then their failure 
to let in a piece of evidence which 

_ might have resulted .in a determina- 
_ tion other than the actual finding. 
It must be remembered that the plea 
of res judicata, is One which does not 
affect the jurisdiction of the Court 
but is a plea in bar of a trial ofa suit 
Or an issue as the.case may,be which 

a party is.at liberty to waive. It is 
quite easy. to conceive of cases in 
‘which:the parties to a fermer adjudi- 
cation dissatisfied with it bring the 
matter again before the Courts with- 
out raising the plea‘cf res judicata. 

. Suppose in tbis casethe tenants delibe- 
rately omitted to plead the adjudica- 
tion of 1893 with a view, if possible 
of getting the Qourt to hold that the 
rate ofrert payable by. them was less 
than what was found to be the rate 
in the previous suits, Ifafter having 
invited a decision on the merits wouid 
they now be at liberty to go behind 
the last  adjudicaticn and ask fOr ‘a 

` retrial.of the issue, because the fresh 
~", finding was even wOrse than ‘the first 
against them. We certainly ‘think 
not; and cn principle itis imp?ssible 
to -make a distinction between a case 
-where the plea is Omitted ‘to be taken 
by accident.or mistake and where it is 
_ omitted to be taken by design. The 
only test therefore is whether as a 
matter of fact there has beer av express 
decision ‘on a material issue whatever 
be the materials on which that 

_ adjudication was arrived at,” 


> 
« 
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‘There has been an express decision in the 
. jatest Judgment Exhibit A-17 on the 
question of the status of defendants ] and 
2and Raman Pillai and it bas been held 
there that they were.not members ofa 
tarwad at the time of the partition under 
Fxhibit A-1 which was Fxhibit A-3.in 
that suit. : 

18. Another decision in which this ques- 
tion was considered is the-one in 
Damodar: Rao v. Baima Rao and another: 
In that case the éarlier decision wes of 
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the High Court, and the later decision 
was Of'a District Munsif’s Court which 
tecame final. Tukol, J., has observed 
in his judgment in terms: > 
‘6 So the position atthe date of the pre- 
sent suit was that there were two 
decreés recording conflicting decisions 
on the question of status of a Hindu 
family. In such a situation. where both 
the decrees satisfy the requirements Of 
section 11 of the Civil Procedure Code, 
it is the later decree that prevails Over - 
the earlier for, the purpose of decreeing 
the question of res Judicata. The fact 
that the earlier decision was of the 
High Court, is not material since the 
principle of res judicata is not depen- 
cent upon the status cr the grade of 
the two Courts which have rendered 
the decisions but upon the finality 
of the decision and its binding character 
on the parties concerned.” 


Therefore though the subsequent decision 
Exhibit B-17 was of a superior Court, 
namely of the Sub-Court and the latest 
decision was of the District’ Munsif’s 
Court, the latest decision in wrich the 
question regarding the status of defen- 
danis. land 2and Raman Pillai was 
expressly considered’ would prevail and 
constitute resjudicata. Therefore I agree 
with Mr, Padmanabhan, and hold that 
on the datecf the sale under Fxhibit A-2 


by Raman Pillaiin favour of Daniel 


Nadar, there was no thavazhi cf defen- 
danis I’ and 2 and Raman Pillai and that 
Raman Pillai was not the karnavan of the 
thavazhi and he was therefore entitled 
to deal with his share in the properties 
without reference te the defendants] and 


[i 


yg. As already stated amongst three 
sets of decisions, namely O.S. No. 293 
(£1120 M.E., A.S. No, 142 of 1953 and 
S.A. No. 204 of 1959 forming one set 5 
A.S. No. 132 c £1957 on the file of the 
Sub-Court, Padmanabhapurams which 
arose out of O.S. No. 339 of 1954 on the 
file of the District Munsif’s Gourt, 
Padmarabhapuram, forming another set 
and O.S. No. 452 ¢f1°60 on the file of 
the District Munsif’s Court Padmer abha- 
puram, forming the third set, the validity 
and bir.ding nature of the sale by Raman 
Pillai in favcur of Daniel Nadar came up 
specifically: -for consideration only in 


are 
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Li oe a 2 ; 
.A.S, No. 132*cf 1°57 and the learned 
Subordinz te Judge bas ‘held in his-judg- 
ment Bxnibit B-17;that the sale by Raman 
Pillai.ir favour of Daniel Nadar : was 
“witl out the written. consent of defer- 
dants 1 and 2,and was invalid against 
“the.second defendant herein the plain- 
tiff ir that suit. The first deferdart 
‘nas ir similar pħition and that finding 
“would equally apply even. with reference 
‘to him. This decision has become final 
‘and would ‘be binding on the parties, 
and thé. finding in thë latest decision in 
‘O.S. No, 452 of 1960 regarding the status 
of defendants 1 and 2 and Raman Pillai 
at the time of ‘executicn of ‘that_ sale 
“deed would not have the éffectcf valida- 
‘ting the sale’ deed which’ has been held 
‘in the said A. S, No. 132 of 1957 to be 
4nvalid though that findings may be 
‘erroneous. having regard to the latest 
finding regarding the status of those per- 
tsonsat the time of execution! ofthe parti- 
-tioni deed. Exhibit A-1 even earlier in 
1097 M.E. As alteady stated the clear 
finding of the learned District Munsif 
in paragraph 23 of his judgment in 
-O:S. No, 293 of 1120 M.E., is that the 
decree: ih O:S.-No. 1827 of 1108 M.E. 
‘is bindir g'on the first defendant, butnot 
on the second deferdant,ithat the final 
decree in that suit ought to “decide the 
“dispute between. the parties to the extent 
sof its validity and‘ that ‘therefcre Dr. 
-Jobn Hilkiah „was entitled to only one- 
‘fourth share and defendants 1 and 2 were 
entitled to a baìf share in the properties. 
-This has beer. made clear in paragraph 
‘24 of the judgment as observed by the 
earned District Munsifin his order Exhi- 
bit B-5 dismissing I.A. No. 324 of 1961 
filed. by. Daniel Nadar for setting aside 
‘the Order dated 25th October, 1960 ‘in 
‘which defendants, 23 to 25 in O.S. No. 
.293 of 1120 M.E. were granted `a sup- 
‘plementary preliminary decree in LA, 
No. 1634. 0f 1960. The: learned Dis- 
trict Munsif has observed, that only de- 
fendants-1 and 2 had appealed agairst 
‘the decree and that the right of Dr. Joho 
-Hilkiah to a half share in, the suit pro- 
_perties _ has ‘been established in the ap- 
‘peal in A.S. No. 142 cf 1953.. The 
decree’ ir that appeal, appears frem 
Exhibit B-8, the fir.al decree dated 23rd, 
November, 196) passed in, O, S. No, 293 
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of 1120 M.E. to have biei confirmed by 
this Court in Second Appeal No. 204 of 
1959. The order Exhibit B-3 dismiss- 
ing Daniel Nadar’s application in I.A. 
‘No, 324 of 1961 has been confirmed by 
‘the. learned. Subordinate Judge, Padma- 
nabhapuram in C.M.A. No. 45 of 196] 
ag'can be seen from the decree Exhibit 
"B-6 dated 14th September, 1961. It is 
true, ås can be seen from Exhibit A-9 
that in I.A. No. 952-A of 1953 filed by 
Daniel Nadar for passing a second preli- 
minary decree for partition of his share 
‘of 2 acres in item No, 1 in O.S. No. 293 
‘Of 1120 M.E., the learned District Mun- 
sif has directed ‘Daniel Nadar to take 
separate proceedings again ist the remain- 
ing, defendants in respect of his claim for 
partition ofhis two acres. It was contends 
ed by Mr. S. Padmanabhan, the learned 
counsel for the appellants that this would 
entitle Daniel Nadar to file the pre- 
sent suit for partition of his share in 5. 
No. 3020-A and that the preliminary 
decree and final decree passed in the 
Suit would not bar his right. 


z 


ao. In this connection .Mr.'S. Padma- 
nabhan relied upon some decisicns. The 
‘first of these decisions is cf Gurgenven;]J., 
in’ Lakskminarasimhan,'v. Lakshmi Pathi*; 

“In, that ease, defendant 2had cbtained a 
mortgage decree against defendant l 
and in the Court sale defendant 3, it was 
‘said, benami for ` deferdant 2, bought 
defendant 1*s property. There was an 
arrangement between the three defen- 
dants and the plaintiff,according tc which 
defendant t executed’ a mortgage in 
favour of the plaintiff for Rs. 400 on the 
property, which.had beeri sold by ‘the 
Court, and defendant 3, the Court-auc- 
tion-purchaser, undertook to get the 
Court-sale set aside.. But: defendant 3 
failed to do so, and’so the mOrtgage 
bond passed no interest te the plaintiff. 
The plaintiff therefore filed O.S:No. 368 
of 1920 for recovery cf the mortgage 
amunt, if necessary by the sale of .the 
mortgaged property. The . District 
Munsif who-tried the suit, granted a 
decree merely: declaring the plaintiff’s 

mortgage right and gave him ‘liherty to 
enforce his tight i in a separate suit, The 
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a ' accordingly fled O. s. No, 88 
of 1925 to eriforce-his right for recovery 
of the mortgage amount. The ‘District 


Munsif found. in that suit that the sib- 


sequent’ Suit was barred bo th by: res judicata, 
and under Order2, tule 2, ‘Givil Procedure 
Codes But on ‘appeal the Subordinate 
Judge found’ that the two'suits were based’ 


upen’ different causes of action and he. 
temandéd the'suit.; Gurgenven,.J., has 


extracted in his judgment the follcw- 
ing ‘passage in the judgment of Garth, J. 
in Ramachandra Bohadur ¥.‘ Reazuddin4 


They considered rightly. or wrongly that: 


they. were'not in a position ta try the 
main, ‘question i ip the case‘ and itis clear’ 
that the question, ‘which was -advisedly, 
left undecided in-the former suit,,cannot 
he said to have been, heard and fin ally 
decided within. the- meaning of section 
13 (now section 11) of the Gode and Mey 
observed: T a 
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Rr So in: the presen tigase it may be that 
: “the District © Munsif Cught to have 
‘forthwith granted a mortgage décree:? 
But rightly cr-wrongly, he consis 
dered himself. precluded from: the 
. manner .in which the suit. ‘was 
. brought ‘from, doing.. > this. 1 ary 
. unable tosee that he thereby decreed 
any such matter as would məke it 
res judicata between the parties? ` 
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This ‘decision will rot apply to the facts 
of. the present case, for thé liberty to` 
ènforce his right to recover the mortgage 
am ur-t had" beer: granted to the plairi- 
tiffin O.S. No, 368 cf.1920, who subse- 
quently filed’ O.S. N^, 88 of 1925 for the 
purpese for which, liberty, had been 
‘granted. to him:-in the very-same Suit 
namely O.S. No, 368 of 1920 and not 
in any subsequent proceeding whereas 
in the present case, as already seen, the 
. preliminary decree in ©.S. No. 293 
‘of 1120 M. E. declared the’ right Cf defen- 
dants i and'2 tòa half share i if the: pre- 
perty and of Dr. John Hilkiah’ to one- 
fourth'sbaie ‘io, the property” and‘on 
‘appeal. Dr. John Hilkiah has. beén dec- 
lared “to! Re éntitled. to'a half share and 
‘the right’ f deferidants 1 ard 2 to a half 
‘share has not been affected i in any man- 
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Subsequent to. the 
date .of the order, namely 8th October, 
1958; in which libsrty was given to Daniel 
Nadar for taking separate proceedings 
in, D of his claim in I.A; Nc. 952:A 
of 1998 “Daniel Nadar filed an- applica- 
tion in T.A. No. 324 of 1961 for setting 
aside, the crder in which a supplementary 
prelimir ary: ‚decree was- granted -to 
defendants 23 to 25 in ILA. ‘No. 1634 of 
1960. ‘That application ` was dismissed 
on 11th July, 1961 under. Exhibit. B-.S, 
and - this ' order has been’ confirmed, on 
appeal in C,M.A. No. ‘48 of 1961 as 
mentioned aboye, and. the- final dectce 
Exhibit B-8 has been passed , on 23rd 
Nevember, 1961 on the: basis that Dr. 
Jébn, ‘Hilkiah was-entitled ., to, one-half - 


“share. ard. défendents 1 and 2 and Others 


who claimed certain- shares, under one 
or the other of these :defendants were 
entitled to the remainin g half share, T 


21. The next dodion relied on. by Mr. 
S. Padmanabhan,. learned counsel: for 
the appellant is the decision in ' Ebratten~ 

nessa Bibi v. Saratchandya*, In that cas 

the decision of the, trial Court was ‘based 
on findings On two issues régarding 
tenancy.and title. The suit was dismissed: 
by the trial-Court: .The' appellate Court 
disposed of the appeal cn its finding-on' 
the question of tenancy, agreeing with 
the trial Court on that i issye, and dec- 
lined to go into the questios of title and 
expressly left it open while '. dismissing 
the ‘appeal. Ithas been held by the High 
Court that the finding of the trial Court 
on the issue left untouched and undecided 
by the... appellate, Court did not ope- 
rate'as ‘Tes udigaté in the subsequent suit. 


‘This decision also will: not apply ‘to the 


facts of the present: case, for as- already 
stated, liberty has not, been ‘given to 


: Daniel Nadar- to file a poa guit for 


partitión of bis'şhare in 
detree ïn ‘O. S. ‘No, 
itself. 


e preliminary ° 
293 of 1120- M. B. 


ev oe ai ef 


22. The naxt decision relied upon -by 
Mr; S. Padmanabhan, learned coutsel 
for the appellants is of a Bench of. this 
Court, in, Bapana v. » Foggiah. There 
it is observed : en 


ae E eb oem ee 
Š L- A.I.R. 1934 Cal. l4,- om -= 
28> ATR 1989 Mad.81] at 824. cn os 
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“t Fxplanation 4 imports a fiction into 
section 1], Civil Procedure Gede. 
Having provided that a matter which 
might and ought to have been made a 
ground’ of defence or attach in z for- 
mer suit, itintroduced a fiction that 
` it shall not only be deemed to have 
’ been’ raised but also to have been 
_ directly and substantially involved in 
that suit. This would not have been 
bowever, enough for the purp0se of 
“section 11, Civil Procedure Code, until 
the ‘matter was presumed to have 
‘been decided. It therefore imported 
a further fiction that it should also, 
' be deemed to have been heard and 
finelly decided. In iew of an ex- 
press orde? by the Court that the matte? 
would be left open, it is impOssible to 
permit any such fictien to be introduced’ 
in this case.” , 


This decision will also not apply to the 
facts of the present case where liberty had: 
not been given in the preliminary decree 
itself. ` 


2g. The next decisicn relied upon by 
Mr. S.-Padmanabhan is of Viswanatha 
Sastri, J.,in Gortpalayam Durga v. Kesata- 
swami Iyer’, where the learned Judge has 
observed. : y 


_  Ttis quite true that a decision would 
be resjudi¢ata even if it is not specific 
aad express provided it is mecessa¥ily im- 
plied inthe decree. For instance, a deéree 

- which necessarily involves a finding on an 
issue in tbe affirmative or negative, 

_ even though no ‘specific finding was 
recorded on it would be res judicata in 
a subsequent suit. This Rule, however, 
can have no application, where, as 
Fere, the Court in the former suit has 
expressly left undecided the issues 

` that ‘arose for decision in the later 

„suit, ~ As observed by the Judicial 
Committee, it would be a` contradic- 
tion in terms to say that tbe Gourt had 
finally decided matters which it ex- 
~ pressly 12ft untouched and undecided.” 


This decision would not telp the appel- 
lants-having regard to the fact that the 
facts of the present case are different. 
On the other hand, it would help the 
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- ia diabas vain Jd 


a & SiS Dean pie : 
navon'ite 


iibi 


contesting respondents for the decree 
in O.S. No. 293 of 1120 M. B. granting 
a half share to defendants 1 ard 2 and 
one-fourth share to Dr., Jobn Hilkiab 
which was modified on appeal orly so 
far as Dr. Jobn Hilkiah’s share is cone 
cerned wherein. it, has been held that he 
was éntitled toa half share, necessarily, 
involved an adverse finding cn the ques- 
tion of Daniel Nadar’s right to partition 
and seperate pCsséssion of 2 acres of land 
in Survey No. 3020-A. 


24. The last decision relied upen by 
Mr. S. Padmanabfan is of Gekula- 
krishnan, J., in Subba Reddiah v. Seetha- 
taman*, where ‘T’ claiming to be A’s wife, 
brought a suit for injunction restraining 
the defendants from interfering with her 
possession of the’ -property and the 
defendants claimed. the property as the 
legitimate children cf A on the basis ofa 
custom for the validity of the marriage 
of their mother ‘P’ with ‘A’ ard the 
High Court’s decision granting an in- 


junction subject to the defendants right 


to establish the custom in a separate svit, 
cannot Operate as fes judicata- as it is not 
final and therefore neither section 11 nor 
Explanation JV to section. 11 would bar 
the subsequent suit by the defendants to 
establish their legitimacy and recover 
possession of the property. Liberty 
has been given in that case in the same 
decision unlike in the present case where 
as already stated, the rights cf deferdants 
1 and 2 to a half share and Dr. John 
Hilkiah; to the Other half share had been 
determined in the same suit in the pre- 
gence of Daniel Nadar thereby impliedly 
denying the right to partition and 
separate pcSsessior, of 2 acres in S. No. 
3020-A. This denial of his right has been 
admitted in the Qourt in the present 
suit. -. - 


25. Daniel Nadar the 10th defendant 
in O.S. No. 293 of 1125 M.E., was in 
the nature of a plaintiff in that svit for’ 
partition “where be had specifically 
prayed for partition of 2 acres out of 
item 1 in that suit which be claimed to 
have purchased frem Raman Pillai, 
Therefcre, Order 2, rule 20f the Code of 





i (1972) 1 M.L.J. 497; AIR. 1972 Mad. 
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Civil Procedure, Would applyeve though 
he was only a- defendant. Order 2; 
Tule 2, Civil Procedure Gode, lays down - 
that every suit shall include the whole ` 
of the claim which the plaintiff is entitled 
to mahe ir respectofthe cause of action 
and that where he omits to sue in respect - 
of, orintentionally relinquishes any por- - 
tion of the claim he shall not afterwards 
sue in respect ofthe portion omitted. 
or relinquished. Section 11 of the Gode 
of Civil Procedure, lays down that no | 
Court shall try any suitorissuein which-: 
the. matter directly:.and substantially 
in-issue had -been-directly and substan- 
tially'in issue in a former suit between 
the same’ parties Or between parties- 
under --whom-ithey claim, litigating - 
under the! same title, in a Court compe- 
tent to try such subsequent suit or the. 
suit in which such issve bas been subse- 
‘quently raised and has been heard and’ 
finally decided -by such Court. Ex: 
planation 4 to séction Al laysdewn: , -` 


me a 


“t Any matter which might and ought 
tó have been made 8 ground of defence 
Or attack in such former ‘suit shall be’ 
deemed to have been a matter direct- 
. ly and-substantially in issue in. such © 
-* Suit. °*- 
BA ae aa a e ee 


+ 
~ Pe 







Įby Raman Pillai in fayour of Daniel 


|specifically considered in O.S. No. 293- 
1of1120 M.B., itis a metter which ought ' 


suit and should be deemed to- be: -`a 
İmatter. which was-directly and substan- 
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y Therefore, though ‘the ‘question of.the- 
i validity and binding nature‘of .the-sale. 


to have ‘been’ considered in- the former ": 
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in a- separate - suit. In. Venkatasubbayya 
v. Vifayyañ in a previous suit for partition 


ofjoint family-property, the Court held: 


that a certain itém' was joint family 
property, but by mistake or oversight no 
direction for division of that property 
was given in the preliminary decree or 
final decree for partition, The plaintiff’s 
application for review Or amendment 
of the decree was rejected on the ground 
ofnon-payment of Court fee and there- 
fore he brought.a second suit for parti- 
tion of that item of property. It has 
been held that the second suit was 
barred by res Judicate. -This decision - 
would apply:to thè facts`'of-- the 
present case. As already stated, in the 
présence. of Daniel Nadar, the right of- 
defendants", and 2 to a half-share and 
of Dr, John Hilkiah:to the other half 
share. has“: been v'declared. thereby = 
impliedly negativing the right of Daniel” 
Nadar .tO partition and separate pos- 


session of 2 acres in Survey No. 3020-A. ` 


Therefore, I agree with the - learned 
counsel for the contesting respondents 
and hold. that the decision in O.S. No. 
293 of 1120 M.E. as modified in A.S. 
NO; 142 of 1953 and confirmed by S.A. 
No; 204 of 1950; ìs valid and binding] 
on -Daniel Nadar and constitutes res\ 
judicata, and he is not entitled to file the. 
present suit for partition and separate’ 
possession of 2 acres in S. No:: -3020-A, 
though defendants I and 2 and Raman 
Pillai were not members Of a thavazhee 
at the time of the sale by Raman Pillai. ` 
in favour of Daniel Nadar under Fxhi- 


~ bit A-2 arid Raman Pillai had the right - 
. to deal with bis share and also because ` 
~ the decision: in A.S, No. - 132 of 1957, 


Exhibit. B-17; which arose ‘out of the. 
decision in.O.S. No. 339 of 1954, where 
it has been held that the sale by Raman 
Pillai in favour Of ‘Daniel Nadar’ under ` 
Exhibit :A-2. which.was Exhibit “I? in 


\tially in issue in that suit. Daniel Nadar 
had not, been déclared*to be entitled to`- 
partitio and .-separate’ possession of 2.. 
acresin survey No, 3(20-Ain the former . 
suit either in the preliminary decrée oz” 
in ‘the’ final décree’ Exhibit-B-8 .- ‘The . 


that suit, is not valid and binding on < 
the second defendant wko was in the 
same position as..the first defendant on 
the date of the Sale constitutes res judi-_ 
cata, The second appeal therefore- fails 


order Exbibit A-9 in I. A; No«-952 (a) of 


1958 will not amount to any direction 
in. the preliminary decree itself for the 


partition and separate possession .of 2 


acres ‘being’ left open for consideration ` 


m L 9-28 


S.J. 
- question of Daniel\Nadar"s claim for’ = 


and is dismissed with costs of the con- 
testing respondents, ` No leave. 


Appeal dismissed, 








1, 1956 An.W.R, 1092:I.L.R. 


; : (1956) A.P, 
1076; A.I:R. 1957-A.P, 981, -- ae 
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IN THE HIGH COURT OF JUDI- 


CATURE. AT MADRAS. : 4 
PRESENT :—M. M. smail, Jo 
alias’.- Ramakrishna 


i = 


Sudarsanam 
Naidu a «- -Appellant™ 
oo: se 


The Tiravannamalai Municipal 
Council, Tiruvannamalai, represent- 
ed byits Commissioner... ‘Respondenti 


Madras District Municipalities Act (V of 


1920). Schedule 1y, rule19 (1}, (2), (3) and’ 


(4)—Leoy of profession tax—Rsturn of income 
submitted by assessee—No prope? enzuify by 
exceutive authogity yegatding income submitted 
in the fetutn—.No opportunity given to sub- 
Stantiate the statement ¢ontained in the feturn 

e0y of profession tax on .arbitraty basis of 
income illegal. 


Rule, 19 (L) in Schedule IV ofthe Mədrat 


District Municipalities Act, enables a, 


person tO submit a return and rule 19 
(3) enables the executive authority of the 
Municipality to deal with the matter. 
It contemplates two contingencies. The 
first contingency contemplated is. the 
case where no return is made as required 


under sub-rule (1) and the second con- 


tingency contemplated is the case where 
even if sucha return has been made,the 
executive authority is not satisfied with 
the correctness or ccmpleteness of the 
return. If either of the two contingen- 


cies arises, then rule 19 (3) empowers the - 


executive authority to assign.to the person 
concerned the class in the ‘scale appro- 
priate to the half-yearly income of such 


person as estimated. by him. Rule 19: 


{4} indicates the. factors that ‘may be 
taken into account by the executive 
authority when he estimates the income 


rectness Or -completeness of the return, 
be had the right to estimate the income, 
but that estimate cannot be arbitrary. 
As a matter of fact, before rejecting the 
return as incOrrect Or incomplete, the 
_executive autbority should have given 


an opportunity to the appellant to sub- - 


stantiate tke return made by him. Only 
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hen the appellant failed, to substantiate 
e correctness Or cOmpleteness of. the 
return and thereby the executive autho- 
rity comes to the conclusion that the re- 
turn is either incorrect or igcomplete, 
his right to estimate the income -under 


-rule 19 (3) arises. Even while so esti- 
- mating,-be will have to 


take into 
account all the relevant circumstances 
some:Of which are mentioned in rule 19 
(4). When the executive authority of 
the Municipality is estimating — the 
income, certainly he will have to proceed 
with reference to some materials and he 
cannot merely by the spin of the coin, as: 
it were, assign the class referred to in 
tule 19 (3) and cannot determine the 
income at his whims and fancies, 
are (Para. 3.] 


In this particular case, there was a total 
failure on the patt of the executive 


- authority of the Municipality to conduct 


a proper enquiry as to the correctness. 
and completenessofthe return filed by the 
appellantand as a result ofsuch enquiry,,. 
having come to the conclusion that the 
return was incOmplete or incorrect, to 
estimate the income, having regard to 
the relevant circumstances “including 
the factors mentioned in rule 19 (4). 

= ` [Pare. 3.) 


Heid, that the income of the appellant 
was arbitrarily fixed by the executive 
Authority of the Municipality and there- 
fore cannot be allowed to stand.- © 


Appeal against the decree of the Court of 
the Subordinate Judge of Tiruvanna- 
malai in Appeal Suit. No. 84 of 1973 
preferred against the decree of ‘the 
Gourt of the District Munsif of Tiru- 
vannamalai in Original Suit No. 792: 
of 1972. 


under rule 19 (3).. If the executive - M. N. Padmanabhan, for Appellant. l 


authority was not satisfied about the cor- 


M.A. Adiseskan, ‘G. Ramaswamt and 


K. Alagiriswamy, for Responden t. 

The Court delivered the following 
Jopomen®.—The plaintiff in O.S. No. 
792 of 1972.0n. the file of the Court of” 
the District Munsif, Tiruvannamalai, who 
lost before the Court’s below. is the 
appellant herein, He instituted the suit 
for a declaration that the levy of the ` 
profession tax by-.tre Municipality was. 


1) 


illegal and for.an injunction against the 
MURIY from recovering the said 
tax, as bis case was tbat for the half year 


ending 30tb September, 1970- he` was ° 


levied a-profession tax of Rs. 4 only, but 
for the half year ending 31st March, 1971 
and 30th September, 1971, he’ was 
levied a profession tax.at Rs, 75/~ assessing 
his ince me at- Rs. 9,100 and tbis was 
done illegally, mala fide contrary 
the provisions contained ‘in the District 


Municipalities Act and tke rules framed _ 
thereunder and also in vidlaticn of the ` 


principles -cf natural justice. Though 
the Municipality in its written statement 
denied the averments contained in the 
plaint that the plaintiff had sent a return 
as contemplated by the relevant niles 
for the half year endirg 31st March,1971 
in the latter part ofthe written statement 
itself it was admitted. that the plaintiff 
. sent such a-return andin evidence also 
the same was admitted. “Notwithstand- 
ing this adrrission, namely,that-the plains 
tiffhad sent a return showing” the. half 
yearlyincome at Rs. 600 for tbe. half year 
ending with 3ist March, 1971 the claim 
of the executive authority of the Munici- 
pality was that he did-not accept’ the 
return and he estimated -theincome of 
the plaintiff at Rs. 9,100 forthat half 
year and levied the tax on that basis. 
The Municipality took up the plea that 
the plaintiff-appellant “had not preferred 
any appeal to the higher’ authorities, 
Both the Courts below dismissed the suit 
and hence the present second appeal. 


a. Izam clearly of the opinion that the 
Courts below missed the point in _ contro~ 


| versy between thé parties. Itis rule 19 `` 


in Schedule IV of the Madras- District 
Municipalities Act,.that covers the’ coti- 
troversy between ` the parties: . Rule 
19 reads as follows: , l S 
“19. (1) If, in the opinion. of ‘the 
{executive authority), profession. tax 
is (or will be) due from any.compan 


or person for any half-year he shail. 


serve a nOtice on such company oy 
person either in that half-year or in 
the succeeding halfyear requirin g 
the company or person to : furnish 
within such period, nct being. less 
than thirty days as may be specified 
` in the notice, a return in the prescri- 
‘bed form showing the income on the 
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basis of-which, according: to such 
company or person, it,or he is liable 
to be assessed to professicr ' tax. for 
the half-year ir question, Thereupon 
it shall-be cpen to such c” mpany or 
person to submit a return showing. the 


. income derived: by it or bim durin g 


the half-year fcr which pre fession tax 
is Claimed or for the corresponding 
half-year of the previous year and 
produce any evidence on which the 
cOmpany Or person may rely in sup- 
port of the return made. 


Explanation : Where, in pursuance of 
section” 97, a statement regarding 
the incOme of a ccmpanyor the salary 
Or income Of as employed person has 
been furnished to the executive autho- 
rity, nothing in this sub-rule shall be 
deemed to require that authority ‘to 
Serve a notice on such company cr 
n person, l ae i | Sig, eae. 
(2)-If a return is made as required 
“under sub-rule (f) (or .a statement 
regarding the incOme or salary is fyr- 
vished under section 97) and the exe- 
cutive. avibority is satisfied: that7it is 
correct and complete he shall levy the- 
profession tax. frem such’ ccmpany or 
- person on the basis of (such return or 
statement). : : 


Explanation :—In casesnot falling under 
clause ($) of sub-rule (1) or under sub- 
“rule (2) of rule 18, if the company or 
person produces the notice of demand 

` Of income-tax served on it or him 
_ under section 29 of the Indian Income- 
tax Act, 1922, for the year comprising 
the half-year in question, the executive 
authority shall‘be bound to take one- 
', balfofthe income mentioned in such 
notice Of demand as the income 

_ derived from the sOurceson which pro- 
_ fession tax is leviable under this Act, 
as the income on the said sources for 
„tbe purpose of levying profession tax, 


(3) If no return is made as required 
under sub-rule (1) or ifno statement 
isfurnished under section 97 or if the 
executive authority is satisfied that 
‘any return sO made Or any statement 
‘- 80 furnished is incorrect or incomplete, 
the executive authority shall assign 
- to the company or person the class in 
the scale appropriate to the half-yearly 
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income of such company Or person as 
‘estimated by him. _ = 
(4) The executive authority < mays 
when .classifying any company - OF 


“+ person under sub-rule (3), do s30. on` 


. general consideration with reference 
_ to the-nature and reputed valve of 
`. the business transacted, the- size and 
rental of residential-and business pre- 
< mises the quantity and number of 
__ articles dealt with,. the number of 
- persons employed and the incorme-tas 
paid to Government, . 
(5) The - executive ‘authority shall 
__not be entitled to call for the accounts 
of any company.Or person,’”,, 


=` 


3. Thus, rule 19 (1} enables a person 
like the plaintiff to submit a return.and 
rule 19 6) enables the executive authority 
of the Municipality to deal with -the 
matter. It contemplates two contin- 
gencies. The first contingency con- 
templated is the case where no retura is 
made as required under sub-ruls: (1) 
and. the second contingency contempla- 
ted is the case where even ifsuch a return 
hás been made, the executive authority 
is not satisfied with the correctness or 
stan rage of. the return. If either 
of the two contingencies .arisés, then 


rule 19 (3) empowers the executive -au- | 


thority to assign to the person concerned 
the class in the’scale appropriate to the 




















estimated by him. Rule 19 (4) indicates 
the factors that may be takén into’ ac- 
_|count by the executive authority when he 
jestimates the income under rule 19 (3). 
itn this particular case, .as-I pointed Cut 
already, a return was sent by the appel- 
lant under rule 19 (I). “Therefore, it is 
fonly the second contingency contempla- 
ted by.rule 19 (3) that arises. Ifthe exe- 
icutive authority was not satisfied. about 
the correctness Or completeness of the 
lyeturn, he had the right to estimat= the 
‘income, but that estimate cannct be 
jarbitrary. As a matter of fact, before 
rejecting. the return as incorrect ‘or 
incomplete, the executive authority 
should have given an opportunity to the 
appellant herein to substantiate -the 
iretur made by him. Only when the 
appellant failed to substantiate the cor- 
ectness Or completeness Of the returer and 
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the conclusion. that the return is either 


.é0in, as ifit were, assign the class referred 


halfeyearly income Of such, person as 


£1978 


thereby the executive authority comes to 






‘incorrect Or.incomplete, his rightto esti- 
mate the income under rule 19 (3) arises. 
Even while so estimating, he will heave 
to take into account all the relevant cir- 
cumstances some of which are mentioned 
in rule 19'(4). One of the allegation 
of the appellant-plaintiff in the present 
case fs chat though hë was not assessed 
to sales-tax, he was submitting his books 
to the Commercial Tax Authorities who 


- had verified about the correctness of the 


said accounts. But in the written state- 
ment, the Municipality took the attitude’ 
that' the Municipality.was not bound to 
take into account the view -entertained 
by che Commercial Tax Authorities or 
theiz view with reference to the correct-. 
ness Or completeness of the accounts of-the 
appellant. In my view, that is’a sweep- 
ing stand to take on behalfof the Munici- ` 
pality and when the executive authority 
of ‘the ‘Municipality is estimating the 
income, certainly he will have to pro-| ~ 
ceed with reference ‘to some material 
and he cannot merely by the spin of the 



















to in rule 19 (3) and cannot determine 
the income at his whims and fancies. In 
this’ particular case, there has been a 
tOtal failure on the part of the executive 
authority of the Municipality.to conduct 
a proper enquiry as to the cortectness and 
completeness of the return filed by the 
appellant and as a result of such enquiry, 
having come to the conclusion that the 
return was incomplete Or incorrect, t 
estimate the income, haying regard to 
the relevant circumstances including the 
factors ‘mentioned in‘rule 19 (4). Asa 
matter of fact, D.W . t who was the Gom- 
missioner of the Municipality .at the 
time when the suit was tried stated that 
he could notsay on what basis the income 
of the appellant: was estimated -at Rs. 
9,100 per half-year because the same was | 
done: by his predecessor. In view of this 
evidence no other conclusion is possible 
except to hold that the income of the 
appellant at Rs. 9,100 was arbitrarily 
ized by the executive authority of the 
Municipality and therefore ‘cannct be 
allowed: to stand. The - result is, the 
second appeal is allowed and the judg- 
ments and decrees of the Courts below 
are ac} aside and the suit instituted by, 
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the appejlant-plaintiff will stand decreed 
asprayed for. The parties will bear their 
respective costs throughout. Certainly 
it is open to the respondent-Municipality 
to proceed afresh in accordance witb the 
law. 


RS. 


Appeal allowed. 


IN THE HIGH COURT OF TUDI- 
CATURE AT MADRAS 


PRESENT :—G. Ramanujam, F. 
Velu Pandar and others.. Appellants* 


U. 


Prakasam alias Padmini ,, Respondent. 


Tamil Nadu Agriculturist? Relief Act (IV 
_ of 1938), sections 19, 19 (A), 9(A); Civil 
Procedure Code (V of 1908), section 11 
—Suit for- declaration of nullity of sale 
and redemption of mortgage as prayed for 
by Appellate Court—Application under Tamil 
Nadu Act IV of 1938 for benefits thereunder 
before_ the trial Court—Objection by defen- 
dants that application should have been filed 
before Appellate Court—Objection rejected and 
application allowed giving benefits under 
the Act IV of 1938—Validity—Decree 
obtained by mortgagor for redemption whether 
a decree for money within the meaning of 
Act IV of 1938—Scope of section 19 (A) and 
section 9 (A)—Section 19 amended by Act 
VIII of 1973—Mortgagor whose debt was 
payable on 24th February, 1973 can take 
advantage of amendment which came about 
later—Constructive res judicata or estoppel 
not applicable to the case. i 


The respondent filed a -suit for declara- 
tion that a sale-deed dated 5th May, 
1948 executed by her father in favour of 
P was void and in the alternative for 
reconveyance of the property on payment 
ot the sale price. She also claimed a 
decree for redemption on the basis that 
the said deed was a mortgage by con- 
ditional sale. The suit was dismissed 
by the trial Court, but on appeal to the 
High Court, the suit was decreed and 
the plaintif was allowed to redeem the 


property and was directed to deposit: 


*A.A.O. No. 315 of 1976. a: 
- -28th January, 1977. 
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into Court a sum of Rs, 8,500 towards 
principal and Rs. 7,963 towards interest 
from the date of mortgage till date of 
suit, as a condition of redemption. There- 
after, the plaintiff filed an application 
“before the lower Court for amending 
the decree under section 19 of the Tamil 
Nadu Act IV of 1938 and this was opposed 
by. the defendants. The objections 
were overruled and the application was 
allowed by the lower Court. In appeal 
therefrom, the defendants contended that 
the lower.Gourt had no jurisdiction to 
amend the decree after the appellate 
decree passed by the High Court, that 
the decree was not one for payment of 
a debt under section 19, that the plain- 
tiff ought to have moved the appellate 
Court when the appeal was pending 
for benefits under the Act IV of 1938 
and having failed to do so she could not 
now ‘approach the lower Court for relief 
and that the plaintiff was barred -by 
res judicata inasmuch as she failed -to 
approach the appellate Court for the 
said relief. as 


Held: Having regard to the object sought 
to be achieved by the Act, namely to 
give relief to indebted agriculturists, the 
construction of a provision in that 


Act. could only be in the 
furtherance of that object. Though a 
decree for redemption obtained by a 


mortgagor might not in form amount 
to a decree for money in favour of a 
mortgagee, the effect of that decree was 
that unless the mortgagor paid the 
amount mentioned in the decree, he 
could not redeem the mortgaged pro- 
perties from the mortgagee. Though 
there was no direction to the mortgagor 
as such to pay the mortgage money, in 
effect, 1t amounted to a direction to 
pay the mortgage money as a condition | 
for redemption.. If the mortgagor in- 
tended redeeming the properties, he 
could not, do so without paying the 
amount referred to in the decree for 
redemption. A decree for redemption 
could;also be construed for purposes of 
section--19".as a decree for payment of 
money. - ° A [Para. 5.] 


Even if the redemption decree obtained 
by the respondent was not treated’ as a 
decree for money, the respondent could 
approach the Court for determination 
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of the mortgage money due. by him: to 
the mortgagee under section 19. (A) 
read with section 9 (A) and after get- 
ting a declaration of the actual amount 
due by him he could approach the Court 
for amendment of his redemption decree 
on such declaration, under the pro- 
visions of the Code of :Givil Procedure. 
‘Thus, in any event, the Court below had 
the jurisdiction to amend the decree 
directly under section 19 treating the 
redemption decree as a decree -for 
money or indirectly by declaring. the 
amount of the mortgage money due by. 
the respondent under section 19 (A) 
and then resorting to the amendment of 
the decree under thè Code of- Civil 
Procedure. || | Para. 6.} 


In view of section 19 (2), though the 
‘appellate decree in this case was passed 
Subsequent to the date. of publication 
of the amending Act (VIII of .1973), 
the same could be amended as the «said 
sub-section (2) did not talk of. any limi-, 
tation or restriction on the right of the 
judgment-debtor to get relief by resort- 
ing to the said section. ` ` -[Para.:7.] 


To hold that the debtor could ‘ask: for 
relief only when the appeal was pend- 
ing would be-to deny him the relief 


under section 19 (2) which relief he could: 


claim only after a decree for repayment 
of a debt had been passed. Im this 
view, therefore, the respondent was not: 
precluded from claiming the relief under 
section 19 (2) even though he had 
not Claimed the relief in the High Court 


at the appellate stage. [Para. 7:} 


{t was only after the respondents right 
to redeem the mortgage was recognised 
she could apply for the scaling down of 
the mortgage debt. Thus, the respon- 
dent’s right to apply for relief under the 
provisions of Tamil Nadu Act IV of 
1938 as amended had arisen only after 
the appellate Court had upheld her 
claim for redemption by holding that 
the document dated 5th May, 1948-was 
a Mortgage by conditional sale. There- 
‘fore, there was no question of .invoking 
section 19 of the Act before this Court 
passed the appellate decree, as the res- 
pondent could claim a relief under the 
Act only after she got'a declaration of 
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her right to redeem the mortgage which 
shé got only under the appellate decree. 
Thus,*as there was no possibility for the 
respondent: to seek the relief before the 
passing of the-appellate decree, there 
was no question of estoppel or construc- 
tive res judicata as urged by the appel- 
lant. ~ [Para. 8.] 
F 5 a aa e ae ae a 
Cases referred;to : |, -77 is 
Ramanathan Chettiar v. Ramanathan 
Chettiar, (1960). 1 M.L.J. I :-73 L.W. 
1 : I.L.R. (1960) Mad. 97 : A.I.R. 1960’ 
Mad. 207; Narayanan v. Annamalai, 
1959 S.C.J. 788: (1959) 2 M.L.J. (S.C.) 
55 : (1959) 2 An.W.R. (S.C.) 55: A.I.R. 
1959 S.C. 275. _ 


Appeal against the order of the Court 
of the Subordinate Judge, Tiruchira- 
palli dated 7th February, 1976 and made 
in LA. No. 92 of 1975 in O.S. No. 250 
of 1963, - 


R. Sundaralingam and T. L. Ram Mohan, 
for R. Sundaralingam, for Appellants. 


M. S. Umapathy, tor Raj and Raj, for 
Responde t. 7 aan 


The Court made the following 


ORDER.—This appeal has been filed by 
the defendants in O.S. No. 250 of 1973 
and the respondents in I. A. No. 92 of 
1975 on.the file of the Subordinate 
Judge, Tiruchirapalli, The respondent 
herein filed a suit for déclaration that the 
sale deed dated 5th May, 1948 said to 
have been executed by her father in 
favour of one Pappammal is null and 
void and‘in the alternative for recon- 
veyence of the property on payment 
of the sale price.. She also claimed a 
decree for redemption or the basis that 
the said sale deed in favour ofPappammal 
was a mortgage by conditional sale. 
The Trial Court dismissed the suit with 
costs holding that the sale deed is true 
and valid, and that it is not a mortgage 
by conditional sale. On appeal in A.S. 
No. £28 of 1968, a Division Bench of this 
Court held that the said sale deed in 
favour of Pappammal was a mortgage 
by conditional sale and therefore passed 
a preliminary decree for redemption 
and permitted the plaintiff to depo it 
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into Court a sum of Rs. 8,500 towards 


principal and Rs. 7,963: towards interest. 


accrued at the rate of 6% per annum 
from the date of mortgage till date of 
suit, as a condition for redemption.. 


2. Thereafter the plaintiff filed-I.A. No. 
92 of 1975 before the lower Court for 
amending the decree under section 19 of 
the Tamil Nadu Act IV of 1938 hereinafter 
referred to as the 1938 Act claiming bene- 
fits under that Act. The said application 
for amendment of the decree was opposed 
by the appellants ‘mainly on the ground 
that the application for amendment of 
the decree should have been filed in this, 
Court, which passed the appellate decree 
and not before the lower Court. The 
Court below rejected the said objection 
as to jurisdiction relying on the decision 
of the Full Bench of this Court in 
Ramanathan Chettiar v. Ramanathan Chettiar’, 


wherein it has been categorically ruled 
that the' Court to amend a decree under ~ 


section 19 would be the execution Court 
under section: 37 of the Code of Civil 
Procedure and therefore an application 
to scale down a decree debt by amending 
the ‘decree could be propérly, made to 
the Court of the first instance although 
the decree of that Court had been süper- 
seded by the decree of the appellate 
Court, and that the principle that the 
original decree in a case where an 
appeal has been filed is superseded and 
that therefore the appellate decree is 
the only decree between the parties for 
purpose of section 19 would have no 
application to a case where the appellate 
decree was itself capable of being amend- 
ed under section 19. The lower 
Court amended the decree by scaling 
down the mortgage money due.by the 
respondent with reference to the provi- 
sions. of section 9 (A) of the 1938 Act as 
amended, to Rs. 947-68 as against the 
amount referred to in the decree of this 
Court is A.S. No. 428 of 1968. The 
order of the lower Court scaling down 
the mortgage debt and amending the 
decree accordingly has been challenged 
by the appellant. 





1. (1960) 1 M.L,J. 1:73 L.W- i: LL.R. (1966) 
Mad. 97 : A.I.R. 1960 Mad. 207. 
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3. In ‘this appeal, apart from raising 
the question of jurisdiction of the Court 
below to amend the appellate decree 
passed by this Court under section 19, 
the appellant has also put forward two 
fresh grounds of attack. The ground 
relating to jurisdiction of the lower 
Court to amend the appellate decree 
passed by this Court is not tenable in. 
view’ of the decision in Ramanathan 
Chettiar v. Ramanathan Chettiar’, wherein, 
as pointed out by the Court below, the 
question whether the Court of the first 
Instance can amend a decree passed by 
the appellate Court was specifically consi- 
dered and decided. In that case it was 
pointed out that sections 19 and 20 of the 


_ Act have to be read together, section 20 


being complementary, to section 19, that 
the Explanaticn to section 20 would 
apply to section 19 as well as to the mean- 
ing to be given to the expression “Court 
which passed the decree”, that the 
effect of the Explanation is to give .a sta- 
tutory definition of the expression ‘* the 
Court which passed the decree ” that an 
application to scale down a decree debt 
and to amend the decree could, therefore, 
be properly made to the Court of the 
first instance although the decree of that 
Court has been superseded and replaced 
by a decree of the appellate Court, that 
an application ‘under section 19 (1) had 
therefore, to be made only to the 
Court of the first instance which passed 
the decree even though the appellate 
Court had either. affirmed, modified or 
reversed the decree of that Court. There- 
fore, this question is no longer res integra, 


4. The two fresh grounds of attack rai- 
sed for the first time in this appeal by the 


‘appellants are: (1) That there is infact no 


decree for payment of a debt to the appel- 
lant which could be scaled down under 
section 19, that the decree of this Court 
in A.S. No. 428 of 1968 merely enabled 
the respondent to pay a sum of Rs. 8,500 
with interest for redemption of the usu- 
fructuary mortgage, and that there being 
no decree directing the respondent to pay 


the mortgage money, section 19 cannot 


be invoked for amendment of the same 
by way of scaling down. The second 





ground is that the respondent not having 


1. (1960) 1M.LJ.1:731.W. 1: 
(1960) Mad. 97 : A.I.R. 1960 Mad. 207. 
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sought the relief of scaling down under 
section 19 before the appellate Court 
passed the decree, the appellants will be 
estopped from claiming that benefit 
after the appellate decree had been passed. 


5. The learned counsel for the appellant 
submits that section 19 can be invoked in 
respect of a decree debt, that is, a decree 
for payment of money, and not in res- 
pect of a decree for redemption which 
merely enables the mortgagor to redeem 
the mortgage on payment of the mortgage 
money. The above submission of the 
learned counsel is based on the assump- 
tion that the relief under section 19 can 
be claimed by a mortgagor only when the 
mortgagee files a suit for realising the 
mortgage money and not when the mort- 
gagor files a suit for redemption and 
obtain a decree for redemption. On a due 
consideration of the matter Iamnot in 
a position to agree with the said submis- 
_ sion of the learned counsel. Having re- 
gard to the object sought to-be achieved 
by the Act, that, is to give relief to 
indebted agriculturists, the construction of 
a provision in that Act can only be in the 
furtherance of that object. If the cons- 
truction suggested by the learned coun- 
sel that section 19 can apply only to 
decrees obtained by the mortgagees and 
not to a decree obtained by the mortga- 
gor for redemption it will virtually 
deprive the indebted agriculturist from 
getting the benefits under that Act. 
Therefore such a consideration has to be 
avoided if possible. Though a decree 


for redemption obtained by a mortgagor - 


may not in form amount to a decree for 
Money in favour of a mortgagee, the 
effect of that decree is that unless the 
mortgagor pays the amount mentioned 
in the decree, he cannot redeem the 
mortgaged properties from the mort- 
gagee. ‘Though there is no direction to 
the mortgagor as such to pay the mort- 
gage money, in effect, it amounts to a 
direction to pay the mortgage money asa 
condition for redemption. If the mort- 
'|gagor intends redeeming the properties, 
he cannot do so without paying the 
amount referred toin ‘the decree for 
redemption. I am, therefore, of the view 
that a decree for redemption can also be 
construed for purpose of section 19 as a 
decree for payment of money. I am not 
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inclined to agree with the learned ‘coun- 
sel for the appellant that the decree 
merely gives liberty to the mortgagor to 
pay the money as a condition precedent 
for redemption and that it is not a direc- 
tion to the mortgagor to pay the money 
as itis always open to him not to pay the 
mortgagee money if he is not keen on 
redemption. 


.6. Even otherwise, in this case, there can- 


notbe any doubtthat the respondent as 
a debtor may apply to the Court for 2 
declaration of the amount of debt due by 
him to the appellant under section 19(A) 
even if the redemption decree obtained - 
by him is not treated as a decree for 
money and it cannot also be disputed 


-that a mortgage debt will also come within 


the operation of section 19 (A). There- 
fore, even if the redemption decree 
obtained by the respondent is not treated 
as a decree for money, the respondent can 
approach the Court for determination of 
the mortgage money due by him to the 
mortgegee under section 19 (A) read 
with section 9 (A) and after getting a 
declaration of the actual amount due by 
him he can approach the Court fo 
amendment of his redemption decre 
based on such declaration, under the 
provisions of the Code of Civil Procedure. 
Thus, in any event, the Court below has 
got jurisdiction to amend the decree direct- 
ly under section “19 treating the redemp- 
tion decree as a decree for money’ or 
indirectly by declaring the amount of the 
mortgage money due by the respordent 
under section 19 (A) and then resorting to 
the amendment of the decree under th 
Code of Civil Procedure. In this view 
the contention based on the nature of the 
redemption decree has to fail. 


7. It is-then contended by the learned 
counsel for the appellant that the res- 
pondent could have moved this Court 
for reliel under section 19 (a) in the 
appeal A.S. No. 428 of 1968 and he not 
having availed of that opportunity is 
estopped from claiming the benefit of the 
provisions of the Act. According to the 
learned counsel even at the time when 
this Court passed the appellate decree the. 
benefit under section 9 (A) was available 
to the appellant and he having not chosen 
to claim the relief before this Court, it is 
not no Ienger open 'to him to claim the 


1). 


same. Ir this connection the learned 
counsel refers to the decision of the Full. 
Bench in Ramanathan Chettiar v. Ramanathan 
Chetiiar,! and points out that the Full 
Bench overruled a similar contention 
based on estoppel and res judicata only 
because of section 16 (2) of the amend- 
ing Act XXIII of 1948, and that there 
being no similar provision in the amend- 
ing Act VIII of 1973 the objection based 
on estoppel and res judicata has tobe ac- 
cepted. I. do not see how either the 
principle of estoppel or res judicata can be 


invoked in this case. In the Full Bench - 


case decree had been passed on 27th 
February, 1946 and an appeal was pend- 
ing before the High Court on the date of 
coming into force of the Tamil Nadu 
amending Act XXIII of 1948, which 
amended substantially Madras Act IV 
of 1938. The appeal was dismissed by 
the High Court on 14th of September, 
195] long after theamending Act came 
into operation. Subsequently the judg- 
ment-debtor filed an application for 
amendment of the decree under section 
19 in the Court of the first instance and 


for scaling down the decree debt on the | 


basis of the benefits conferred by: the 


amending Act. That application was . 


opposed on the ground that the omission. 


on the part of the debtor to apply for re- . 


lief under the amending Act at the ap- 
pellate stage before the appellate Court 
passed the decree would preclude him 
from applying at a later stage on the 
principle of res judicata. This contention 
was rejected by the Full Bench holding 
that if a provision of the statute enables 
the debtor to apply for relief in certain 
‘cases either before or after the decree, the 
rule of res judicata which was essentially a 
‘rule of procedure could not abrogate 
aright expressly given by the statute and 
that having regard to the generality of 
section 19 (2) which expressly refers tocases, 
where decrees have already been passed 
it would entitle a debtor to apply unless 
there is any limitation to such a right im- 
posed by the provisions of the amending 
Act. The Full Bench purported to apply 
the decision of the Supreme Court in 


1. (1960) 1M.LJ. 1: 73 L.W. 1: LL.R. 
(1960) Mad. 97: ALR. 1960 Mad. 207. 
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Narayanan -v. Annamalai}, „wherein the 
Supreme Court has held in the -circum- 
Stances similar to the present case that 
the debtor was entitled to apply for scal- 
ing down of the decree under section 19 
as amended by Madras ActVIII of 1973. 
Section 19 reads as follows: 
“19 (1)° Where before’ the publication 
‘of the Tamil‘ Nadu Agriculturists Re- 
lief (Amendment) .Act, 1972 in the 
Tamil Nadu Government Gazette 2 
Court has passed a decree for repay- 
ment of a debt, it shall on the applica- 
tion of any judgment-debtor who is an 
“ agriculturist or in respect of a Hindu 
joint family debt, on the application 
of ary member of the family whéther 
or not he is the judgment-debtor or on. 
the application of the decree-holder;. 
apply the provisions of this Act to 
- such decrée and shall, notwithstand- 
ing anything contained in the Code of 
_ Civil Procedure, 1908, amend the 
- decree accordingly ` or- enter satis- 
“ facticn, as the .case may’ be: 
Provided that all payments made or 
‘ amounts recovered, whether before: 
or aiter the publication, in respect of 
any such decree shall first be, applied 
in payment of all costs as are originally 
‘decreed to the creditor. _ 
(2) The provisions of sub-section (1) 
shall also apply to cases where, after 
‘the commencement of this Act, a< 
Court has passed a decree for. repay- 
- ment of a debt payable as at such 
‘ publication.” , i 
Sub-section (1) of that section which 
applies to decrees passed before the publi- 
cation of -Act VIII of 1973 shall also 
apply to decrees passed in respect of debts 
payable at such publication as per sub- 
section (2), Sub-section (1) enables a 
debtor ‘to apply for amendment of the 
decreé passed before the publication of the 
Act by taking note of the provisions of the: 
principal Act as amended. In this case 
the mortgage debt was admittedly paya-. 
ble on 24th February, 1973, the date of: 
publication of the Act and the date of 
the appellate decree is 20th March, 1974 
and the application for amendment of 


1. ‘1959 S.G.J.-788: (1959)- 2 M.L,J. (S.C) 
55: (1999) 2 An W.R. (S.C,) 55: ALR. 1959: 
S.C. 275. | 


146 


lthe decree.under section 19 -(2)-was filed 
lon 24th December, 1974.. In view ‘of 
section 19 (2) though the appellate decree 
in this‘case was passed ‘subsequent to the 
date of the-publication of the amending 
Act, the same-can be amended as the 
said sub-section (2) does not talk-of any 
limitation or restriction on the right of the 
judgment-debtor to get relief by resorting 
to the said section. I do not therefore, 
see how the rule of constructive res judicata 
or estoppel can come into play in this 
case. As pointed out by the Supreme 
Court in Narayanan v. Annamalai, when 
the section in express terms entitles a 
debtor to claim a-relief under the provi- 
sions .of the--Act when the Court has 






therefore, the respondent was not pre- 
cluded from claiming the relief under sec— 
[tion 19(2) even though he had not claimed 
the relief in this Court at the appellate 
stage. - oa ; 


8: Further, there is also, one circums- | 


tance why. constructive res judicata pleaded 
by the appellant cannot apply to this case. 
As already pointed out, the suit was one 
for a declaration that the sale deed dated 
5th May, 1948, executed by the respon- 
dent’s father was null and void and in 
the alternative for a declaration that the 
said sale deed was a mortgage by condi- 
tional sale and for redemption of the said 
mortgage. The main. contest between 
_ the parties before the trial Court was 
whether the document dated 5th May, 
1948 purporting to be a sale deed 1s a 
mortgage by conditional sale so that- the 
respondent could redeem the same. The 
trial Court dismissed the suit holding 
that the document dated 5th May, 1948 
is in reality a sale. It is only the appel- 
late Court-which held that the document 
dated 5th May, 1948 is a mortgage by 





1. 1959 S.C.J. 788: A.LR. 1959S8.C. 275. 
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conditional sale and enabled the respon- 
dent to redeem the mortgage. Itis only 
after the respondent’s right to redeem the 
mortgage is recognised she can apply for 
the.scaling down of the mortgage dekt. 
Thus, the respondent’s right to apply for 
relief under the provisions of Tamil Nacu 
Act IV of 1938 as amended: has arisen 
only after the appellate Court has upheid 
her claim for’redemption by holding-that 
the document dated 5th May, 1948 is a 
mbrigape by conditional sale. Therefore 
there was no question of invoking sec- 
tion 19 of the Act before this Court passed 
the appellate decree, as the respondent 
can Claim a relief under the Act only after 
he gets a declaration of his right to re- 
deem the mortgage which he got only 
under the appellate decree. Thus, as 
there was no possibility for the respondert 
to seek the relief before the passing of the 
appellate décree, there is no question cf 
estoppel or constructive res judicata Zs 
urged by the appellant. oe 
9. The result is, the appeal fails and 38- 
dismissed with costs. Counsel’s. , fee 

Rs, 100. 


Se- ana Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRS. DE 


Present.—Varadara jan, F. 
Eni Ammal 
E 
Soosai Michael Mudaliar .. Respondent. 


Transfer of Property Act (IV of 1882), 
section 52—Doctrine of lis pendens appli- 
cable to involuntary sales—‘A’ the owner of 
the property creating othi in favour of ‘B’— 
Suit by As wife G against A for maintenance 
with charge on property othied—B’ impleaded 
as party—Suit decreed—Execution of decrez 
for arrears of maintenance—Othied propert= 
brought to. sale—Purchase by ‘C’ subject 
fo othi—Subsequent assignment of othi righ: 
by B to C—‘D’ a money decree-holder bringing 
the very same property to sale—Purchase by D 
—Delivery of possession effected—Right of 
C to redeem upheld. | - 


The doctrine of jis hida: applies ta 
involuntary sales, and merely because < 


Appellant” 


#S.A. No. 1881 of 1974. | 
17th March, 1977. 


_ JUDGMENT.—-The 


: favour 


aj- 


«monéy-deéree-holder was not ¢o-nomine 
a party to the decree in a maintenance 
‘suit creating a charge” for maintenance 
«n ‘the disputed properties, he cannot 
-claim that he isnot bound by the decree. 
It ‘is idle on the part. of the money- 
-decree-holder to contend that he was a 
bma fide purchaser for value without 
-notice of the charge inasmuch: as the 
-charge had been prayed for even before 
the date of his suit.. The Court sale in 
favour of the money-decree-holder can- 
mot therefore prevail over the Court 
-såle in favour of the purchaser in execu- 
tion .of the maintenance decree. The 
‘suit mortgage did not'cease to exist and 
the plaintiff -was entitled to ' redeem. the 
‘same. '. a r “y [Para. 6.] 


-Cases referred to; `` a 
„Sathaluru Seetharamanujacharyulu v. Narra 
Venkatasubbamma, (1930) 59 M.L.J. 485: 
-LL.R. 54 Mad. 132: A.ILR. 1930 Mad. 
824 ; Kedarnath v. Shenonarain, -(1970) 2 
.S.C.R. 204: A.ILR 1970 S.C. 1717; Radha- 
madhub Holder v. Manohar, (1887) 15 
I.A. 97 : L.R. 15 Cal: 756; “Nilkant v. 


.Suesh Chandra, (1885) 12 IVA. .171:. 


I.L.R. 12 Cal. 414; Motilal v. Karrabul- 
Din, (1897) 24 LA. 170 : LER. 25 
Cal. 179 :'1 Cal.W.N. 639. B 


- Appeal against the decree of the Court 


-of the Subordinate Judge (Principal) 


-of Tirunelveli in Appeal Suit No. 57 of 


1971 preferred against the Decree. of 
the Court of the District Munsif (Addl.) 


-of ‘Ambasamudram ‘in: Original Suit 


No. 543 of 1968. - 

y. Ratnam, for Appellant. E 

C. K. Logadoss, for Respondent. 7 

‘The Court delivered the following 
plaintiff, - who 
succeeded in the’ trial Court but lost 
before the lower appellate Court, is 


the appellant. She filed the suit for 
redemption of an othi under Exhibit 


. A-1 dated 6th May, 1955 executed by 


her husband Mayakrishna Konar in 
of one Mayilerumperumal. 
Mayakrishna executed a settlement deed 
dated 21st April, 1964 in favour of the 


, appellant and ‘subsequently cancelled 


it and deserted her. Thereafter he 


«executed an othi deed, Exhibit A-1, 
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dated 6th-May, 1955 in favour of 
Mayilerumperumal. -The appellant filed 
O.S. No. 168 of 1955’ in the District Mun- 
sif’s Court, Ambasamudram, against her 
husband’ Mayakrishna for partition and 
separate possession of a’ half share and 
also for her maintenance on ‘a ‘charge’ 
of certain properties,’ including the 
present suit propertiés, impleading the 
mortgagee Mayilerumperumal as the 
second defendant in the suit. She obtain- 
ed a -preliminary~ deéree for partition 
and maintenance at Rs. 15 per mensem 
on a charge of the suit properties subject 
to the suit under Exhibit A-1 on 9th 
July, 1956 and she obtained the final 
decree, Exhibit -A-7, on 5th August, 
1957. Subsequently she filed E.P. No. 
430 of 1966 and brought the suit pro- 
pērties to sale for arrears of maintenance 
due to her under the decree in O.S. 
No. 168 of 1955 and purchased the pro- ` 
perty herself subject to the othi tinder 
Exhibit A-I under the sale certificate, 
Exhibit A-3 and obtained delivery of 
symbolical possession of the property 
under Exhibit A-4 in E.A. No. 39 of 
1968. Mayilerumperumal, the mort- 
gagee under Exhibit A-1, had assigned 
the othi right in favour of the appellant 
after the date of the maintenance decree, 
under ‘Exhibit: B-4, dated 17th March, 
1958. Subsequent to the maintenance 
decree the respondent, in execution of a 
money decree’ obtained by him agdinst 
the ` appellant’s” husband Mayakrishna 
In CG:S. No. 92 of 1958’on the file of 
the Village- Panchayat ‘Court, North 
Veeravanallur, brought the ‘properties 
to sale in E.P. No. 85 of 1960 and pur- 
chased them himself under the sale certi- 


` ficate, Exhibit’ B-1, dated 3rd June, 


1960 and took delivery of possession of 
the‘ properties on 10th: August, 1960 
under Exhibit B-2.: The- ‘assignmert 
under Exhibit B-4 and the Court sale 
under Exhibit B-1 purusant to the decree 
in G.S. No. 85 of 1960 were affected by 
lis pendens and were not binding on the 
appellant. The Court sale under Exhi- 
bit B-1 cannot have any priority over 
the Court sale under Exhibit A-3, held 
under a charge decree. The appellant 
is, therefore, entitled to redemption of 
the usufructuary mortgage covered by 
Exhibit A-1, 
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2. The respondent’s defence was that 
he is a kona fide purchaser for value with- 
out notice of the charge created by the 
decree in O.S. No. 168 of 1955 and that 
the sale in favour of the appellant is 
long after the Court sale in favour of 
the respondent and it cannot prevail 
against the latter. The othi under 
Exhibit A-1 had ceased to exist by reason 
of-the purchase of the equity of redemp- 
tion in the properties in the Court sale 
under Exhibit B-l by the respondent. 
There is, therefore, no othi to be 
redeemed and the appellant is not 
entitled to redemption. 


3. The trial Court found that the res- 
pondent is not a bona fide purchaser 
for value without notice of the charge 
on the ground that the assignment deed, 
Exhibit B 4, refers to the decree in O.S. 
No. 168 of 1955, and that the respondent, 
the purchaser’ in execution of a simple 
money decree, is bound by the charge, 
and the sale under Exhibit B-I has not 
put an end to the othi. On these findings 
the trial Court decreed the suit with 
costs. 


4. On appeal, the learned Subordinate 
Judge, Tirunelveli, found that the doctrine 
of lzs pendens does not apply to involun- 
tary sales, that the respondent is a 
bona fide purchaser for value without 
notice of the charge and the sale in his 
favour prevails over the sale in favour of 
the appellant and that the appellant 
has no right to redeem. He, therefore, 
allowed the appeal with costs and dis- 
missed the suit. 


5. It is not possible to agree with the 
learned Subordinate Judge that the 
doctrine of lis pendens under section 52 
of the Transfer of Property Act, does not 
apply to involuntary sales. The learned 
District Munsif has relied upon the deci- 
sions in Sathaluru Seetharamanujacharyulu v. 
Narra Venkatasubbamma and anotker+, and 
Kedarnath v. Shenonarain*, in his judgment 
for coming to the conclusion that the 
doctrine of lis pendens has been made 
applicable even to involuntary sales. 





1. (1930) 59M.L.J. 485: I.L.R. 54 Mad. 
132: A.I.R. 1930 Mad. 824. 
2. (1970) 2S.C.R. 204: A.I.R. 1970 S.C: 1717. 
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A Bench of this Court has held dn the- 
first Of these Cecisions thata simple money 

decree creditor of a joint Hindu family 
has no priority over the charge granted 

by the decree in the absence of fraudi 
or collusion and, therefore, the auction: 

purchaser, during the pendency of such: 
maintenance suit, of an ~item of property- 
over which a charge was claimed in the- 
plaint and was granted by the decree: 
who purchased in execution of the simple 

money decree binding on the family’ 
was not entitled to priority over another” 
auction-purchaser of such~ property in: 
proceedings taken to execute such main— 
tenance ‘decree. This observation would!’ 
apply with full force to the facts-of the- 
present case where the appellant has. 
purchased the properties in execution of: 
a charge decree which she had obtained 

against her husband Mayakrishna: 
Konar, through whom the respondent 

claims the property .by right_of purchase 
in Court-auction sale held in execution: 
of a simple money decree which. he 

had obtained against him ina_ civil’ 
suit instituted in a Village Panchayat 

Court. The Supreme Court has obser-- 
ved in Kedarnath v. Shenonarain', para- 

graph 17, thus: : 


“Lastly it was contended that the- 
sale was by Court-auction and the 
doctrine of lis pendens would not apply 
to such a sale. This point was con- 
sidered in Samarendra Nath Singh v. 
Krishna Kumar Nag? by one of us 
(Shelat, J.), and it’ was observed aş- 
follows :— - 


....Lhe purchaser -pendente lite under 
this doctrine is bound by the’ result ofr 
the litigation on the principle that 
since the result must bind the party. 
. to it so must it bind the person deriv- 
ing his right, title and interest from: - 
or through him. This principle is- 
well illustrated in Radhamadhub. 
Holder v. Manohar? where the facts. 
were almost similar to those in the 
instant case. It is true that ‘section. 





1. (1970) 2 S.C.R. 204: A.1.R. 1970 S.C. 1717. 

2. (1967) 25.0 R.18: (1968) 1S.CJ. 687 
A.I R. 1947 §.C.1440. -. 

3. (1887) 15 Ind. App. 97: L.L.R. 15 Calz. 
756. , 
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52, strictly speaking, does not apply 
` to involuntary alienations such as 
Court sales but it is well established 
‘that the principle of lis pendens applies 
“to such alienations. See WNilkant v. 
Suresh Chandra? and Motilal v. Karrabul- 
Din?” f EX age 


16. In view of these two decisions, it 
is not possible to agree with the learned 
Subordinate Judge that the ‘principle 
jof the doctrine of lis pendens does not 
apply to involuntary sales and that 
merely because the respondent was not 
eo nomine party to the decree in O.S. 
No, 168 of 1955 which created a charge 
for the maintenance of the appellant 
on the suit properties, he is not bound by 
that decree. The learned - Subordinate 
Judge failed to take note of the fact that 
the appellant’s husband, through whom 
alone the respondent is ‘claiming the 
properties, was a- party to that decree 
and the respondent ` would, theretore, 
be equally bound by that decree. It is 
idle on the part of the respondent to 
contend that he is `a borg fide pur- 
chaser for value without notice of the 
charge for the charge had been prayed 
for even before the date of his suit. The 
Execution Petition No. 85 of 1960 was 
filed by the respondent clearly atter the 
charge had been created over the pro- 
perties by the decree in the maintenance 
suit. There is, therefore, no question of 
the sale under Exhibit B-Lin favour of the 
respondent prevailing over the sale in 
favour of the appellant under Exhibit A-3 
nd the suit mortgage ceasing to exist. 
The appellant is, therefore, entitled to 
redemption. ee ae 


7. The second appeal is, therefore, allowed 
with costs throughout and the suit is 
decreed. © No leave. 


R.S. 





as _ Appeal allowed, 


~ 





1. (1885) 12 Ind. App. 171: I.L.R. 12 Cal. 
414. 
" 2. (1897y 24 Ind. App. 170°: 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. BE 


In Irsolvency, 
PRESENT :— F. Sethuraman, J. 


“Seth Khiaram Khushiram and others 
Petitioners* 


Kamadhenu Drinks represented by 
its partners 2 to 9 Respondents, 


Presidency Towns Insolvency Act (III of 1909), 
section 9 (d) (ii), 9 (g)—Debtors, firm of 
pariners—Branch at Madras—Partner of firm 
at Madras leaving for Erode—No other partner 
at Madras—Arrangement made for redirecting 
communications from Madras ‘to Erode— 
Notice issued by creditors—Meeting between 
debtors and creditors on 7th and 8th March, 
1976 for settlement of debts—Petition by some 
of the creditors to declare the debtors-firm and 
partners insolyent under section 9 (d) (ii) and — 
9 (g) of the Insolvency Act—No act of insol- 
aency held to be committed. 


Some of the creditors of the firm of 
Messrs Kamadhenu Drinks having its 
main office at Erode and a branch office 
at 10, Kasturi Ranga Iyengar Road, 
Alwarpet, Madras-18 filed two petitions 
under the Presidency Towns Insolvency 
Act alleging that the said firm and its 
partners had committed acts of insol- 
vency coming within section 9 (d) (it) and 
9 (g) of the Presidency Towns Insolvency 
Act. The petitioners alleged that the 
debtors changed their place of business 
from Madras-to Erode and had thereby 
committed an act of insolvency within 
section 9 (d) (ii). The petitioners also 
alleged that at the meetings held between 
the debtors and creditors on the 7th and 
8th March, 1976 the debtors had stated 
that they could not make payment and 
had therefore suspended payment which 
was an act of insolvency within section 9 
(2) of the Aci. l 


Held: The notices that were despatched 
to 10, Kasturi Ranga Iyengar Road 
had actually been received at the Erode 





of 1976. 


1. Petition Nos. 41 and 46 
. l5th June, 1977, 
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address. This itself showed that arrange- 
ments had been made for the purpose of 
seeing that communications could be 
had with the partner and the firm. It also 
appeared from the evidence that No. 10, 
Kasthuri Ranga Iyengar Road was not 
completely closed and that a person was 
available to tell the parties as to where the 
respondent was. Therefore, it could not 
be said on the facts herein that the res- 
_pondents had committed ary act of in- 
solvency as provided in section 9 (d) (it) 
of the Presidency Towns Insolvency Act. 


(Para, 8.] 
From the language of section 9 (d) (ii) 


itself, it was clear that -n act of insolvency 
is committed only where a person 


-departs from his dwelling house or usual. 


place of business or otherwise absents 
himself with intent to defeat or delay his 
creditors. ‘There could be no presump- 
tion on the facts herein that the 
partner’s departure from Madras was 
with intent to defeat or delay the creditors 
because he had left a representative be- 
hind. In the context of the appropriate 
instructions having been left for the pur- 
pose of communications reaching him, 
it could not be said that the partner was 
making himself scarce with any intent to 
defeat or delay the creditors. The first 
respondent being a firm could only act 
through a human agency and in the pre- 
sent case it was only the second respon- 
dent who, according to the petitioners,was 
representing the firm at Madras. There- 
fore, whatever applied to him would 
equally apply to the ‘first respondent. 
There was nothing to show that the 
branch was closed with a view to defeat 
or delay creditors. - [Pera. 9.] 


The essence of an act of insolvency under 
section 9 (g) was that the debtor should 
give sufficient indication to show that he 
had suspended payment of all the debts. 
No particular form of expression was 
necessary. What was necessary was that 
the words should unmistakably leave the 
impression in the mind of the creditor 
` that the debtor had actually suspended 
or was about to suspend payment of all 
his debts. The words used by the 
debtors should .be reasonably construed. 
- A creditor could not approach the Court 
„with a petition for insolvency by merely 
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misunderstanding what was stated*by the 
debtor. [Para. 16.7 


Taking the evidence let in on behalf of 
the petitioning creditors alone, it was- 
clear that the meeting on the 7th was: 
only a preliminary meeting with the- 
two or three creditors by the two debtors 
and that a further meeting was to be held? 
on 8th April, 1976. Therefore, as far as- 
the meeting on 7th April, 1976 was con-- 
cerned, there was no question of notice: 
of suspension of payment coming within 
the scope of section 9 (g) of the Act.’ 

a , [Para.: 17,} 


From the fact that subsequently there- 
were several meetings even after the filing 
of the insolvency petitions, it was clear 
that the respondents. who participated 
in the meeting on 8th April, 1976 were: 
only trying to see how best the affairs: 
relating to the debts due by. the first res-- 
pondeni-firm could be settled. No in-- 
ference could be drawn on the facts herein 
that the respondents were declaring that- 
they were suspending payments or words: 
to that effect so as to come within the 
scope of section 9 (g) of the Act. What. 
happened on 8th April, 1976 was only a 
discussion for the purpose of discharging 
the debts in a satisfactory manner, and: 
not a declaration that there was any sus- 
pension ‘of payment. It could not be 
said that any act of insolvency had been 
committed by the first respondent or by 
other respondents. The case under sec- 


‘tion 9 (g) had not. also been made out, 


[Paras, 24 and>27.] 


Cases referred to:— 


M. Ratchanganadan v. Messrs Kishindas 
Shamdass, (1966) 2 M.L.J. 548: 
79 L.W. 617: ALR. 1967 Mad. 
279 : Ramaswami Chettiar v. Muthialuswamt 
Chettiar, A.T.R. 1928 Mad. 903 ; Gangu 
Veera Brahman v. Gangu Faganadha Achar- 
yulu, (1935) 69 M.L.J. 184 : 42 L.W. 427: 
A.I.R. 1935 Mad. 589 (2) ; Chanahale 
Siva Reddi v. The Official Receiver, (1936) 
71 M.L.J. 730: 44 L.W. 651: ALR. 
1937 Mad. 13. 


The Court delivered the following 


JupcMent.—These two insolvency peti- 
tions have been filed by two sets of 


? 
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creditors for adjudicating the first 
respondent-firm and its alleged partners, 
resp?n ents 2 to 9 as insolvents. The 
first respondent is known as Kama- 
dhenu Drinks. The creditors in I.P. No. 
41 of 1976 had advanced different 
amounts on hundies or promissory notes. 
The first respondent agreed to repay the 
amounts borrowed within a period of 90 
days from the said date of the hundies. 
The said promissory notes or hundies 
were executed at No. 10, Kasturi Ranga 
Iyengar Road, Madras-18, by one V:P. 
Muthukumaraswamy Gounder who is 
admittedly a partner in the said firm. Ac- 
cording to the petitioning creditors in 
I.P. No. 41 of 1976 the first of them went 
to No.10,Kasturi Ranga Iyengar Road,on 
Ist, 2nd and 4th March, 1976 and did not 
find the board of Kamadhenu Drinks 
previously found in the said premises. He 
was not able to contact anyone of the part- 
ners at the aforesaid premises and it is, 
therefore, stated in the petition that the 
debtors had departed from the usual 
place of business at No.10,Kasturi Ranga 
Iyengar Road and had thus committed 
an act of insolvency within the meaning 
of section 9 (d) (ii) of the Presidency 
Towns Insolvency Act. Notices were 
given to the debtors in March, 1976 and 
they were acknowledged by the debtors 
by their letter dated 20th March,1976, 
wherein it was stated that Kamadhenu 
Drinks was at No. 26, Agraharam Street, 
Erode. It is therefore, alleged that the 
debtors had changed their place of. busi- 
ness from No. 10,Kasturi Ranga Iyengar 
Road, Alwarpet, Madras-18 to No. 26. 
Agraharam Sreet, Erode, and had there- 
by committed an act of insolvency describ- 
ed in section 9 (d) (ii) of the Presidency 
Towns Insolvency Act. It is further al- 
leged in the petition that after the receipt 
of notices some of the debtors came over 
to Madras and stayed in Hotel: Ashoka 
and called for a-‘meeting of, the creditors 
inaroom in the said hotel on 7th April, 
1976 and also on 8th April, 1976. On 
_ 7th April, 1976 two of the creditors viz., 
Seth Biharilal Prakashlal and Seth Moti- 
ram Newendram attended the meeting 
and on that day it was represented by 
two of the debtors viz., S.V. Balasubra- 
maniam and V.K. Swaminathan res- 
pondents 5 and 6 respectively, that they 
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would call for the other debtors also ang 
have full discussions with the creditors- 
on the next day. At the meeting on the 
next day, a number of other creditors 
were also present and at that meeting 
it is alleged that the debtors expressed 

their inability to pay the amounts due 

immediately and stated that everything 
was in a state of confusion due to the 
sudden death of a partner V.M. Kailasa 

Gounder, that the accounts: had not been 

kept properly and that it was not possi- 

ble to discharge the huge liability in- 
curred, as no partner was coming for- 

ward to give his share of debts and to co- 

operate in the discharge of the debts. It 
is alleged also that they stated that.they 

could not make payment and they would 

not be in a position to pay thé amount in 

the near future and that thus they sus- 
pended the payment. It is further al- 
leged that the debtors told them that 

they could do whatever they wanted to 
do. It is stated in the petition that 

the debtors had suspended payment and 
thus committed an act of insolvency 
described in section 9 (g) of the Act. 

The prayer is, therefore, that the debtors 
should be adjudged as insolvents and 
that consequential orders should be 
passed. 


2. Acommon counter affidavit has beem 
filed by respondents 1 and 3. They have 
denied the allegations that they had com-- 
mitted any act of insolvency contempla- 
ted either by section 9 (d) (ii) or by sec- 
tion 9 (g) of the Act. According to them,,. 
there were several discussions and ulti- 
mately a settlement was reached by which: 
Multani Bankers, to which class the peti- 
tioning .creditors belonged, would .be 
paid certain amounts by sale of No. 10, 
Kasturi Ranga Iyengar Road, for which 
purpose a special power of attorney was: 
executed in favour of Sri R. Krishna- 
swami, Advocate. It is also stated that 
they paid a sum of Rs. 2,00,000 and the- 
petitioning creditors were estopped from 
prosecuting this petition and that their 
only remedy was to take suitable steps 
to enforce the arrangement dated 10th 
May, 1976 as a result of which the 
power of attorney mentioned above had 
been given and the -property bearing 
Door No. 10, Kasturi Ranga Iyengar 
Road was to be sold.- Itis stated in the 


L 
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counter-affidavit that assets of the first 
respondent firm exceeded 1.5 crores of 
rupees and that the assets weré: more 
than sufficient to discharge all the liabi- 


lities of the firm and that with a view to, 
evade payment of court-fee,” the peti- . 


tioning creditors had chosen to file the 


petitions for insolvency as for adjudica- ' 


ting the respondents as insolvents as a 
short-cut for recovery, which was not 
permissible under the law. ie. 


3.. The second respondent and the 
fourth -respondent have filed ‘counter 
affidavits which run more or less on the 
same lines as of the first and the third 
résporidents. ‘In the counter-affidavit 
filed by the fifth respondent it is stated 
that he was no longer a partner in- the 


firm of Kamadhenu Drinks and that the : 


acts of insolvency said to have been com- 
mitted would not in any manner justify 
his adjudication. Respondent No. 6 
and respondent No. 8 (for. himself and 
on behalf of respondents 7 and 9). have 
filed counter-affidavits dénving the alle- 
` gations of their having committed any 
act of. insolvency. ae 


4. “A réply affidavit has been filed in 
which the statements contained in the 
counter-affidavits have been controvertéd 
and it has beenfreiterated that the debtors 
said at the said meeting held on 8th April, 

1976 that.the creditors could do whatever 
_ they wanted todo: ` 


“In the course of the trial of the EN 
on the side of the petitioning creditors,the. 
first petitioning creditor hes given evi- 
dence as P.W. 1..P.W..2 by name Arjun 
was not a creditor of the first” respon- 
dent-firm and was only ‘representing his 
mother; who .had advanced some mo- 
nies, guaranteed by .the respondents to 
a mill called. ‘Janardhana -Mills Limited’ 
in which the said Kailasa Gounder -and 
others were “interested. His evidence 
is relevant only.for the purpose of find- 
ing out what happened on the 8th April, 
1976, as he claimed to have beer present 
-at the said meeting. One Beharilal -has 
given evidence as,P.W. 3, He is.a creditor 
_ of the firm ; but he is:not one of the 
petitioning creditors. One.Chandraban 
Ramchand has given evidence as P.W. 4. 
He is a finance-broker and according to 
him the finances were arranged through 
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him and he was present at the meetirgs 
held on 7th April, 1976 and 8th April, 
1976. On the side of the respondents, 
evidence has been given by respondents 
2, 3, 5, 6, 7, and 8. The only respondents 
who did not give evidence were respcn- 


dents 4 and 9. ~> 


5. LP. No. 46 of 1976 was filed d by four 
other creditors‘who have similarly ad- 
vanced amounts to the first respondent- 
firm. They, have also alleged that the 
acts of insolvency contemplated by sec- 
tion 9 (d) (ii) and ‘section 9 (g) of.the 
Presidency ‘Towns Insolvency Act had 
been committed. by the respondents. In | 
the counter-affidavits filed in the said- 
petition also, the respondents have. taken 
the identical stand asin ‘LP. No. 41 of 
1976.. Apparently because-the facts are 
identical, the - petitioning creditors in 
I.P. No.. 46 of 1976 did not let EREDE 
evidence. 


6. The evidence ee in I. P. Nol 
of 1976 was by consent of parties, taken 
as common to- both the petitions. , 


7. In the Spalax. of these facts, the" 
points that require ‘consideration in -the 
petitions are ¿į 

1. Whether the respondents. have com- 
mitted acts of insolvency under section 
(9) (d) (ü) and section 9 (g) of the Presi- 
dency-Towns Insolvency Act ? 


_ 2. Whether the fifth respondent is rot 


liable on the groiind that he had re- 
tired tomi the first respondent firm ? 
and - i 


3. Whether the acts -of o 
complained of are the joint acts so that 
all of them were liable to be auga 
as insolvents ? ; 


8. There was one Kailasa Gounder, who 
was interested as a partner of _ Kamadhenu 
Drinks and also of several other limited 

companies like Janardhana Mills Limited, ` 
M.L.R. Drinks Limited, Amudam Enter- 
prise Limited, etc. The partners of the ~< 
first respondent firm belonged either to his © 
family or to his brother’s family or to the 
families of his relations. In fact, excent 
the 9th respondent P. Chenniappan, the 
rest of the respondents fall into three catz- 
The second, third and fourth res- 
pondents are the nephews of - Kailasa 


‘relations of Kailasa Gounder. 
of Kamadhenu ` Drinks had an office at 


-that the- second respondent, after 


1) 


Gounder; the sixth. respondent iś- .the 
son of Kailasa Gounder, fifth, seventh and 
eighth respondents are brothers who are 
The firm 


‘261, Agraharam Street} Erode, and a 
‘factory in a village near. Erode. -Some of 
the partners-or their relations had pur- 
«chased a property.bearing No.10 ‘Kasturi 
‘Ranga Iyengar Road, and it is not in 
-dispute that the second respondent was 
residing in the said premises wherefrom 
the was also borrowing monies for the first 
-respondent-firm showing that place as the 
address of the said firm. On the death 
.of Kailasa Gounder on 19th February, 
1976 the second respondent left Madras 
for the purpose .of attending the funeral 
ceremonies of his uncle. There is some 
difference in the version regarding ‘the 
„date of his return..to Madras. In I.P. 
‘No. 41 of 1976, it is stated. in paragraph 
:20: that some of the creditors naméd there- 
in went to the business premises at No.10, 
Kasturi Ranga Iyengar Road, and were 
informed by V.P. Muthukumaraswamy 


-the second respondent, that:the debtors 


‘were indebted to.the extent of more 


-than Rs. 1} crores and their total assets 


.came to about Rs. 90 lakhs only. It is stated 
that the second respondent told them‘that 
they were in difficulties. and they could 
‘not pay any amount unless the-matter re- 
lating to Kailasa Gounder was settled. 


‘Thus, from that petition it is clear that 


the second respondent was in Madras’ on 
‘26th February,- 1976. However,’ on-be- 


-half of the respondents it is stated in the 


-counter=affidavit as well asin the evidence 


he 
left Madras for attending the funeral 


-zeeremonies of Kailasa Gounder, did ‘not 


return to Madras till sometime. late in 


- March. It appears that on or about 30th 


of March, 1976 there- was a meeting of 
the Boatd of Directors of one of -the 
‘Companies in which some. of the 
respondents were interested and that on 
3lst March, 1976 the second, respondent 


_ was taken into custody-under the provi- 


sions of the Maintenance © of - Internal 
‘Security Act and faken to Coimbatore ‘on 
the Ist of April, 1976.. If the allegations 


in the. petition are-to be accepted with 


. ‘regard to their version,then the sécond res- 


pondent was available at preinises No. 10, 


M L J—20 
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Kasturi Ranga Iyengar Road on 26th 
February, 1976:- It isnot allged that any 
act of insolvency- was committed on 26th 
February; 1976 at-the time of the meeting 
of some of the creditors-with him.. How- 
ever, the allegations in the ‘petition are 
that the first of the-petitioning creditors 
visited the premises- No. 10,Kasturi Ranga 
Iyengar Road, on the Ist, 2nd and 4th 
of March, 1976 and did. not find the 
board and could not contact any of the 
fespondents there. Though it is in evi- 
dence that some of the other respondents, 
whenever they came to Madras, stayed in 
the sdid’ premises, there is nothing tO 
show that’they were ordinarily residing at 
the said premises. From the fact | that 
the first. réspondent-firm is carrying on 
business in’ Erode for several years and is 
having. an office at Erode, ` it. could’ be 
seen that the Madras Office was, if at - 
all; only a branch, and from this branch 

thé only transactions that wéré evidently 
transacted were. borrowing _ by „ the 
second respondent on behalf of the firm 
apparently on a large scale. The said. 
‘Kailasa Gounder, was a man of considéra~ 
ble resources and a ‘well-kriown industria- 
list and’ businessman of Erode.. Où his 
deéath, which ‘was sudden, problems arose 
and differences’ also” erupted among the 
groups. It is cléar.that there:were diffe- 
rence of opinion between his son and his 
nephews, respondents 2, 3 and 4. From 
the pétition it is also clear that a committee 
of five persons consisting of Subbdroya 
‘Gounder, Muthuvellappa Gounder, “Mu- 
thuswami, Sengottuv lläppan and Laksh- 
minarayana Gounder had’ taken interest 
‘in’. the ~ settlement `of ` the liabilities 
‘of Kailasa Gounder and had called 


-for a` list of - persons ‘to whom `Kai- 


‘lasa Gounder owed any amount. It is, 
thus evident that on the death of Kailasa 
Gounder, there was some confusion in the 
family’ and business affairs of the firms 
in which Kailasa Gounder was interested. 
I do ‘not think it possible to discredit 
the evidence given by the second res- 
pondent himself in which he stated that 
he remained in Erode for sometime 
-after his uncle’s.demise for the purpose of 
attending ‘the funeral. etc. From the 
evidence of the sixth respondent himself 
as R.W. 1, it is found that the second res- 
pondent attended the funeral and was also 


at 
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Visiting. Kailasa -Gounder’s - house off 
and on for sometime. R:W. 1 has also 
Stated that the second respondent had his 
own house in Erode and also had an 
establishment in a village nearby. From 
the evidence of these two persons riz., 
respondents 1 and 2, I am satisfied that 
the second respondent had moved out of 
Madras for the purpose of attending the 
funeral of bis uncle and also for the pur- 
pose of attending to the affairs. which 
arose consequent on the demise of Kai- 
lasa Gounder. It is not disputed that 
the second respondent was not available 
- at premises No.J0,Kasturi Ranga Iyengar 
Road on the 1st, 2nd and 4th of March, 
1976. . However, the reason for his ab- 
sence is clear yiz., to attend the funeral of 
his uncle and to the affairs which arose 
consequent on the demise of his uncle. 
On the death of Kailasa Gounder the 


second respondent was the seniormost ` . 


among the two families.. Even during 
the time of Kailasa Gounder it is in evi- 
dence that Kailasa Gounder and the 
second respondent were mainly looking 
after the affairs of the first respondentefirm: 
Tt is in these circumstances not Inconcei- 
vable that the second respondent went 
to Erode and stayed on for the purpose 
of arranging all the affairs, It 1s not al so, 
as if the second respondent shut up his 
shop and made himself scarce with a 
view to evade his creditors. The noti- 
ces that were despatched to 10, Kasturi 
Ranga Iyengar Road on the 5th March, 
1976, had actually been received at the 
Erode. address. ‘This itself goes to show 
that arrangements had been made for 


the purpose of seeking that commurica- . 


tions could be had with him and tne firm. 
It appears from the evidence that No. 10 
Kasturi Ranga Iyengar Road was not 
completely clcsed and that a person by 
name Singaram was available to tell the 
parties as to ‘where the respondent were, 
I am not, therefore, satisfied on the 
facts berein that the respondents have 
committed any act of insolvency as 
IET in- section 9 (d) (ìi) of the 
residency Towns Insolvency Act. 


9. The said provision runs as foliows: 
A debtor con mits an act of insolvency 
in eack of the fcHowing cases, namely:. 


(2) If, with intent to defeat or delay 
his creditors : : 
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(i) he departs or remains out of the 
Statef ” 


(12) he departs from his dwelling house 
or usual place of business or otherwise 
_absents himself. 


(iii} be secludes himself so as to 
_ deprive Fis creditorsof the means of ` 
- communicating with him’’. 


From the language of the provision itself 
it is clear that the act of insolvency is 
taken as committed only where a person| 
depa ris from bis dwelling bouse or usual 
ce of business or- otherwise absents 
rimself with intent to defeat or delay his: 
creditors. At page 84 of Mulla’s Law 
of Insolvency in India, Third Edition, 
it is stated in paragraph 103 as follows : 


¿s All the acts mentioned in this clause 
< Q (d) (ii) are in themselves innocent, 

andto make them acts of insolvency, 

it is Necessary tO prove that the act 
` was dOne with intent to defeat or delay 
- creditors” . 


In paragraph 105 it is stated as follows:- 


“ Absenting oneself is no act of insol- 
vency unless it be with intent to defeat 
_ordelay creditors. Whetter that inten- ` 
tion exists is a question of fact...... 
Tf a trader shuts up his shop durirg 
business hours....without leaving in- 
structions where he is to he found if 
creditors call, or without making 
arrangementsfor carrying on his busi- 
_ ness, he must be presumed to have 
left to avoid his creditors; but the 
_ absence may be satisfactorily accCun= 
_ ted for and the’ presumption may be 
rebutted. No such presumption, how- 
ever, arises where the debtor has left 
a representative behind or has left a 
direction that letters are to be addres- 
sect to bim at a particular place.” 


In the present case, therefore, it is 
necessary to see whether the second rese 
pondents who alone was the resident in 
the said premises at- No. 10, Kasturi 
Ranga Iyengar Road, had left the place 
with intentto defeat or delay creditors. 
There can be no presumption on the} 
facts herein that his departure from th 
place was with intent to defeat or delay 
‘the creditors because he had left a rep 
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sentative behind., The . letters ad- 
dressed to him had also been redirected 
to the address at Erode and there is also 
a valid explanation as to -why he.was not 
present in Madras at the relevant 
time. It is common knowledge .that 
ceremonies in connection with the de- 
mise of a Hindu take nearly a fortnight, 
and therefore, there is nothing surprising 
if he was away from Madras during the 
period of a fortnight-commencing from 
“19th February,1976 when Kailasa Goun- 
der died. In the context of the ex- 
planation, it is reasonable to draw tle 
inference that the absence of the-se- 
cond respondent from the said premises 
was not witha view to defeat or delay 
creditors. In the context of tke ap- 
propriate instructions having been left 
for the purpose of communications rea- 
ching him, I am not at all satisfied that 
he was making himself scarce with any 


intent to defeat or delay the creditors, - 


The first respondent being a firmi could 
only act through a hyman agency and 
in the present case.itis only the se- 
cond respondent who, according tO the 
petitioners, was representing the firm 
at Madras. Therefore, whatever. ap- 
plies to him would equally. apply to 
the first respondent. ` There is nothing 
to show that the branch was closed with 
a view to defeat cr delay creditors, 
Further there could have been no diffi- 
culty about contacting-it at the Erode ad- 
dress. The other respondents who came. 
to Madras casually stayed in the. said 
premises. - They cannot be charged 
with having departed from the place in 
which they did not reside. Allof them 
have their Own residences in Erode and 
other places and, therefore, they cannot 


be charged with having absented them- - 


selves from the said premises with intent 
to defeat or delay tke creditors, . `- 


10. A similar eianon. arose for consi- 
deration. by a Bench of this Court in 
M, Ratchanfanadan v. Messrs. Kishindas 


Shamdass*. In that case, there- was a 
cashewnut business in Panruti, It 
had also an address in Madras. The 


money had been borrowed from tbe 
Madras address. The notice. addressed, 
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to the said place in Madras was return- 
ed. -I]t was, therefore, alleged that the 
debtor had ` committed an act cf insol- 
vercy .by departing from his place of 
business in Madras with intent to defeat 
or delay the creditors. It was pointed out. 
at page 550 of the iudgment as follows ¢ 


“We need not stress that insolver cy isa 
Status to which no person should be 
reduced, ‘unless as act of insolvency. 
- 1s fully established to the satisfaction 
of the Court. A creditor,.in parti- 
cular, ought not to be permitted to 
utilise this mode of Obtaining an ad- 
Judication as insolvent, as a kind of 
“pressure, in order to ‘realise a- debt 
mOreecoromicallyor by swifter means”. 


Tn. that case it was held, differirg frcm 
the trial Court, that the adjudicaticn 
of the debtor was wrong, as tre tem- 
` porary absence of the debtcr from 
Madras was not with a view to defeat 
- Or delay his creditors. The same 
conclusion sFould follcw in. the pre- 
sent case. ` 3 


11. In-paragraph 245 of Volume 3, 
Halsbury’s Laws cf- England, Fcurth 
Edition dealing with Parkruptcy ‘ard 
Insolvency, - the  follcwirg passage 
Occurs :— ` : i 


- The onus of proving that the debtcr 
Temained -Out of. England with the 
intent to défeatordelay creditCrs rests 
On the petitionirg -creditOr,- and 
though proof must necessarily be a 

‘ matter Of inference from the circum- 

_ stances Of each ` case, it is wrong to 

_hold that it can only be discharged: by 
showing that -the .existence of the 
intent is the only possible explaraticn of 
the debtor’s conduct ;. the standard 

~ Of proof required demands at’ least 

` that the Court should be satisfied 
` that in all tte circumstances of the 
case the presence of intent to defeat 

-and delay creditors isso much the wêst 

‘probable explanaticn of the ` debtor’s 
conduct as to make itin effect the only 
probable ore”. l 


In-the present case having regard to 
the peculiar facts, it cannot be ‘said. that 
the absence of the second `'respcnder.t 
from the Madras premises was only with 
a view to defeat or delay the creditors 
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or mst probably with a view to defeat 
and-delay the creditors, The wore 
probable explanaticn is that he was away 
because Of the unfortunate demise of 
his uncle. I therefore, hold that the, 
petitioning creditors: have not- made out 
any act of insolvency as contemplated 
by section 9 (d) (ii) of the Act in either 
of those two Petiticns. . | 


ra. I have now to consider the question 
as to whetker the act of insolvency con- 
templated by section 9 (g) of tbe- act has 
been made cut here. Section 9 (g) runs 
as follows:— 2 8 


‘©A debtor comrrits an act of insol- 
vency.in each of the following cases, 
namely; —. . 
" {e) If he gives notice to .any of his 
creditors that he bas suspended, cr 
that he is about tO suspend, payment 
‘of his debts.” tae oe 


What constitvtes an act of insolvency 
under this provision may now be consi- 
dered befcre going into the evidence. 
as the evidence has to be -examined in 
the light of the necessary requirements. 
ofthelaw. In paragraph 112 of Mulla 
on the Law of Insolvency in India, Third 
Edition at page 94, itis stated as follows: 


` 


-la 


“What the section requires is notice 
of suspension Of payment. Therefore, 
mere suspension Of payment will not 
Suffice e ee oo ; 


` Itis important- to note that suspension 
of payment is something different 
from and Over and above inability 
to pay. A statement made bya 
debtor to a creditor ` that he is unable 
to pay his debts does not of itself and 
without reference to cOntext Or cir- 
currstances amOunt to` a notice that 
he bas suspended or is about tO sus- 

. pend payment of his debts so as to 
constitute an act of insolvency witFin 
the meaning of this section. Such 
a statement mayin One set of circum- 

` stances be merely a statement that he 
cannot pay, but in another set of 
circumstances to which one is entitled 
tolookfor the purpose of interpreting 
words that are not words of art, it 

: may clearly mean to any ordinary 
. burnan being listening to it, that He 
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- is stating that he has not the intention 
of paying his debts when they become 
due. ‘The resultis thatin each case 
all tke circumstances must be looked 
ats and we have to find, beyond a 
simple declaration of inabilityto pay, 
some evidence of an intention on the 
part Of the debtor to suspend payment 
of his debts—that is to say, to abstain 
from paying his debts as they fall due, 

. at. least for a time’,’? 


At page 95, paragraph 120, it is stated 
as follows:— l 


“The test whether or not a notice 
amounts to an actof insolvency under 
this clause, lies in the effect which 
e notice would produce on the 
_ mind of a creditor receiving it as to’ 
the intention Of the debtor with regard 
_ tO his creditors, If the language of. 
> notice can only lead: the creditcr 
` to infer that if an-offer of composition 
made by tke debtor is not accepted, 
_ Suspension is ‘the-Oniy alternative, it. 
ue tO a notice that the debtor 
_18 about tO suspend ent of hi 
‘debts, A’ mere ae Sei of debtors 
that they are unable to pay their’ 
. dehts, however, insclvent they may 
- be`is not a notice within the- meaning 
Of the Act, that they are suspending 
‘Or abOut tO suspend payment,” 


xj. In Ramaswami Chettiar and anther vy. 
Muthtaluswamt Chettiar’, the question. as ' 
to whether the debtor had Suspended 
payment arose On the following facts: 
The, debtors in that case were carrying 
on business and were in involved cir- 
cumstances. ' There was ə pressure for 
payment of debts. On one such occa- 
‘sion “when the creditors made a demand 
for payment, the debtors offered their 
properties consisting Of two houses and 
a. garden, omitting: the -house in which 
tey were living i discharge of tke 
debts; .No, settlement was -reached on 
that day. Subsequently, a few days 
later,.theré was a discussion between 
the debtors and creditors as to how the 
debts were to be discłarged. It was 
stated On that’ occasion. that the title - 
deeds for the sale of the properties had 
a Ss trene? 
i. A.I.R.1928 Mad. 903. 
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been given to one of the creditors. On 
these facts, this Gourt held as follows:— 


“In the case before us though all the 
’ creditors might not have been present 
there is no doubt that what was dis- 
cussed at the meeting was the pay- 
ment of all the. creditcrs and the 
impression that was left on their 
mirds was tbat ‘the appellants were 
unable tO pay debts-and would sus- 
pend payment Of debts unless this 
offer of discharge of all the debts by 
the sale of the properties is accepted.» 


On the facts it was held that there was 
an act Ofinsolvency, a 


14. In Gangu Veera Brahman vw. Gangt 
Joganadkeckaryulu and another, the 
debtors sold their’ property and offered 
to make a rateable distributicn emcng 
their unsecured creditors, after satisfying 
the mortgage ‘debt, of the balance of 
the sale. proceeds. The amount -So 
available for distribution was three 
arnas ce a in the rupee for’ éach 
ereditor. .There was thus intimation to 
the creditcrs that the debtors did not 
intend to pay anything unless the credi- 
tors agreed tO accept in full settlement 
„the small amount which théy offered. 
It was held on these facts after discussing 
certain decisions as ‘folloys:—- 7 
“Now applying these criteriafto the 
present case, we fell no doubt that 
te intimaticn given by the debtors 
to the petitioner amcunted tc a notice 
_that they bad suspended Or were 
- about to suspend payment of their 
debts. The debtOrs were in insolvent 
circurrstances. The sale of their pro- 
perty was the last resource available 
to them fcr meeting tPeir creditcrs’ 
claim and the sale proceeds were far 
from. sufficient tc pay those claims 
in full. We tbink it clear that wken 
- the debtors informed tle. petitioner 
that they could paynot more than 
three annas nine pies in the rupee to 
their creditors they in effect gave notice 
that they were about to suspend pay- 
ment of their -debts. Tbat was an 
act of insolvency.” i 





1. (1935) 69 M.L.J. 184:42 L.W. 427: AIR 
1935 Mad: 589 (2). ws i 
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15. In.Charahalu Siva Reddi and another v- 
The Official Receiver. of Bellary and others+s 
there was a partition an Ong three mem- 
bers of. a joint family. One. of the 
brothers was in sole and exclusive charge. 
When he was approached for. repay- 
ment of tbe debts by the petitioning cre- 
ditors he stated: ‘I cannot pay your. 
debts: you can do what you like.’ This 
was construed to be an act of insolvency 
within the meaning of section 6 Of the 
Provincial Insolvency Act corresponding 
to sectior 9 of the Presidency Towns 
Insolvency Act. - 


16. The essence of an act of insolvency 
under this head is as shown by these 
decisiors, that the debtor rust give 
sufFcient indicaticn to show that he had 
suspended payment of. all the debts. 


„No particular form of expression is neces- 


sary. What is. necessary is that the 
words shovld unmistakably leave the 
impression in the mind of the créditor 
that the debtor has actually suspended 
or is about tO ‘suspend paynent Of all 
his debts. The words used’ by the 
debtors must be reasonably cOnstrued. 
A creditor cannot approach the Court 
with a petition for insolvency by merely 
misunderstandicg what was stated byl- 
the debtor, 
17. In the present case, as already.seen, 
there Were two meetings held. on -7th 
April, 1976 and 8th April, 1976. “The 
alleged act of insolvency siz., of suspen- 
sion Of payment, was said to have 
taken place only on 8th April, 1976. 
Qn 7th April, 1963 S. V. Balasubra- 
manism, the fifth respondent and V. K. 
Swamirath the’ sixth respondent were 
present. The evidence recorded goes 
to show trat the fifth respondent tele- 


-phoned PW. 1 from Ashoka Hotel 


asking him to meet him at the said Hotel 
for solving the problem of discharging 
the debts. PW. 1 went which Mothiram 
and Bibarilal (PW.3). Only the fifth 
tespondeht -and. tke sixth respondent 
were! theres: PW. 1 in his evidence 
stated: ! “SThev ‘were telling- that they 
wanted to settle with the creditors:” 
At, another. place P.W. I said that they 





1, (1936),-71 M.L.J. 730: 44 L.W. 651 = 
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wanted One year’s time stating they 
were unable to pay. At another -place 
he stated: “‘“Tbey said they cannot 
pay; they have suspended payment ard 
asked to wait’, In the course of the 
croOss-examination the witness stated: 
“They stated that they can settle. J 
do nct represent all the creditcrs and 
must call all of them’’. In the -cross- 
examination tbe following question was 
put tc him by Mr. Sivaramakrisbniah 
appearing for respontlents 5 to 9. 


“Q. At this meeting they stated that 
they would like to settle and you 
wanted a regular meeting? 


A, We will discuss further how to 
- settle it at-a regular meeting”. 


P.W.3in the course of his deposition 
regarding the meeting on 7th April, 
1976 stated as follows:— 


“Q. What did they say? 


A, They said tomorrow we will 
fix a meeting at the seme place. You 
call the. other debtors also and we will 
call our guarantors and we will see 
-tOm?rrow.”” 


- Further he said as follows:— 


What happended as a regult of 
the meetirg? 


A, Nothing happsned as a result of 
the meeting with these two persons 
except saying ‘meet tomorrow’. 
He said all other guarantors and per- 
sons arecomingfror Erode tcmorrow, 
We will meet.” 


P.W. 4 also stated in the course of bis 
deposition :— 


‘We discussed with the two partners, 
They told us that they would be 
calling the other partners also the next 

_ dayand that we might have a fuller 
discussior then, We again met on 
8th April, 1976, at Ashoka Hotel (in 
the room above the reception), I 
do not remember the number of the 
room’’. 


Thus, taking the evidence let in on behalf 
of the petitioning creditors alone, it is 
clear that the meeting on the 7th was 
Jonly a preliminary meeting with the 
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two or three creditors by the two deb- 
tors and that a further meeting was to 
be held on 8th April, 1976. Therefore, 
as far as the meeting on 7th April, 1976 
is concerned, there was no question of 
notice of suspension Of payment coming 
within the scope of section 9 (g) cf the 
Act, 


18. I now have to discuss about the 
meeting of the 8th April, 1976, in which, 
according to the petiticnirg creditors, 
there was a notice of suspension -of pay- 
ment. P.W. 1 stated that the debtors 
on that day were three in rumber viz., 
the fifth respondent, the sixtb respondent 
and tbe third respondent. There were 
a few other persons present at the said 
meeting. One was Mr. Rajaram, a 
former Minister of this State. The 
Other persons present included 
V. R.Balasubramaniam, P. Sengottian, 
Director of Janardhana Mills Ltd., 
G. Sriranga Gounder father-in-law of 
the second respondent, K. N. Kanda- 
swamy and Vardamanan, Chairman of 
Lakshmi. Vilas Bank, A number of 
creditors were present on that day. The 
total number, wbo were present either . 
on behalf of the creditors or on behalf 
of the debtors, was between 35 and 40. 
In the course of the deposition, F.W. 1, 
stated that the debtors were not able to 
pay any amount, that they said that 
they must be given time for one year 
and that ttey suspended the payments 
for one year, In the course of his 
deposition he further stated that each 
party put forward tbe ways and means 
<0 settle the creditors of the first respon- 
dent. P.W. 2, in Bis deposition stated 
as follows:— 


“The debtors represented to us that 
one of their partners Kailas Gounder 
had expired and other partners inter- 
nally are not co-operating with each 
other and- therefore in tFese circum- 
stances it is not pOssible to make us 
any payment, So we hereby suspend 
the payment at least for a period of 
ore year and we will not be able to 
pay, Ifyou agree to this, well, other- 
wise go and do whatever you like.” 


P.W. 4, in the course of his deposition 
thas stated the following regarding what 
happened on 8th:— — 


Yj 


‘““We ‘are about 35 to 40 persons, both 
creditors as well, as debtors and their 
relations. Other than. the debtors, 
there were a cOuple Of persons. One 
was Mr..Vardhamanan, Chairman of 
Lakst mi Vilas Bank. and the other 
was the Chairman of the Karur 
Vysya Bank. Tney had also lent 
monies to them to a great.extent. On 


that day, we discussed about the re- 


payment plan,-and the same expression 
was made ‘by the debtors. stating that 
assets cOuld not be liquidated, parti- 
cularly because -Kailasam- died, and 
everything wasin-‘a mé€ss and the part- 
ners were -not co-operating and com- 
ing forward to pay the monies.” 
Though the examination of the witness 
had gone on a wide range, the above 
represented, the crucial passages regard- 
ing the allegation Of suspension of pay- 
ment. The question’ is what is.” the 
impression that could bave, been left 
in the ‘minds of the debtors -at.’sucba 
meeting. nn | 


xg.” At tbis stage I, may deal with one 
argument whicb was advanced on behalf 
of respOndents 1 and -3 by Mr.~Dolia, 
learned counsel who appeared for them. 
The submission of- Mr- Dolia was that 
the meeting was confined te a few of 
tne creditors and that any statement 
made in such a meeting could not be 
equated to a suspension of poran 
which, in order to fall within the scope 
of section 9 (g) of the Act, should, be 


with reference to all the. creditors. The 


learned cOunsel appearing for the other 
respondents did not take up this stand. 
I am not satisfied that this submission 
of Mr. Dolia, is correct. Jt was not as 
if the meeting was confined to the Multani 
bankers. alone. ‘There. were large 
amounts due to the Karur Vysya Bank 
and tre Laksbmi Vilas Bank. | Their 
representatives were also present. I do, 
not, therefore, consider that at the said 
meeting any declaration that was made 
was given Only in relation to Multani 
bankers who- were singled Out for any. 
Separate -treatment, At any rate, this 
aspect had not -been ‘adverted tO even 
in the-counter-affidavit filed. on behalf 
of, respondents 1- and 3 and -I donot 
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think that this plea merits any further 
discussion before rejection. ` ` 


20. Yetanother contention cn behalf 
of the other respondents was that tke 
said meeting was merely for the purpose 
of working out a plan for. liquidating tbe 
debts or for settlement of the liability 
and that nc expression was used which 
could convey the impression to any of 
the creditors that the debtors were 
abOut to suspend payment. One crucial 
.aspect which deserves to be noticed now 
is that apart from examining the four 
witnesses, who are either creditors of 
the first respondent firm or of somé 
otker entities in- wbich Kailasa Gounder 
and--others were interested, -the peti- 
tioning creditors have not examined ańy 
of-the other persons present at- that 
mecting. For instarice, if either of the 
twO representatives of the Kerur Vysya 
Bank or Lakshmi Vilas Bank had been 
summoned and examined, they wCuld 
have furnished: the most independent 
evidence Cn the point as to whether there 
was any suspension of payment on tke 
said..day. In the absence ofeny such 
independent testimony, I have to con- 
sider the correctnessor otherwise of the 
plea of the petitioning creditors regard- 
ing the commission of act of insolvency 
only. in tbe light of the evidence lêt in. 
by either side. It is more Or less a case- 
of oath against oatb, 


21. - At this stage, ] may set Out as tO. 
how this act of insolvency has been des-, 
cribed in. the petition itself. In para- 
graph 23. of I.P. No. 41 of 1976 it is 
stated asfollows:—_ es 

22. On 8tk April, 1976 a scheduled 
meeting was held at Room No. 408, 
Hotal Ashoka. The meeting was- held 
between Sand 5 p.m. The third debtcr, 
5th debtor, 6th debtor and one V. R. 


Balasubramaniam, on bebalf of the 
second debtor kerein and P. 
Sengottian, Director and surety. for 
Janardhana Mills Ltd., and G. Sriranga 


Gounder, fatber-in-law ‘of. the second 
debtor and the father-of the third deb- 
tor and one K. N. Kandawamy, brother- 
in-law of the second:debtor were present 


and represented. the debtors herein. On 
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bebalf of the creditors including tbe 


petitioning creditors herein, tke follow- 


ing persons were presen t:— 

1, Prabhudas Gurumukhsingh. 

2, Bhajandas Ramchand. 

3.. Atmaram Sadburam. 

4. Motiram Newendram. 

5. Bibarilal Prakashlal. 

6. Hassasinghlal Singh. Á 


7. Arjundas Gokuldas, partner Dharame . 


das Gokuldas;:and 

& Seth Khiaram Khusbiram, 

the first petitionin g creditor berein: 
‘One secured creditor Lakshmi Vilas 


Bank represented by ~ their . Chairman 
Sri Vardamanan was also present, The 


debters expressed their inability to pay” 


the - amount immediately ənd stated 
everything ‘is in a dismal state duve- to 


sudden death of the partner V; M.. 


Kailasa Gounder and they further repre- 
sented that the accOunts were rot kept 
properly and they said that it is not 
possible for them to discharge the huge 
liability incurred as no partner is com- 
ing forward to give their share cf debts 
and tO co-operate to discharge the debts. 
They said, therefore, ‘they covld not 
make the payment and they will not be 
in a position to pay the amOunt in the 
near future for nearly one year and thus 
suspended the payment.’ They further 
said- that.‘“The ‘creditors can do what- 
ever they want. to do,” Thus the deb- 
tors bave suspended the payment and 
have committed Act Of-insolyency squa- 
rely within section 9 (g) of the Presidency 
Towns Jnsolyvency Act.” 


In paragraph 8 of the petition (J.P. Nog 
‘46 of 1976) the following passage 
Occurs i— i : 
““Again the meeting was adjourned 
`- to &th April; 1976 ardin that meeting 
several creditors were present cf which 
` the- partner of the first petitioning 
creditor also participated. The names 
cf the persons representirg the credi- 
- tors are given 2s under :— 


1. Prabhudas Gurumuksingh, Si 
2. Bhajandas Ramchand. 
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3. Atmaram Sadhuram. 
4, Motiram Newendram. 
_ 5. Biharilal Prakashlal. 


6. Hasasinghial Sirgh represented by 
Motan Singh.. l 


7; Arjundas Gokuldas. _ 
- +8. Seth Khiarar Khushiram. 


on the side of the debters 5th and 6th 
One V. R. Bala- 
subramaniam representing on behalf 
_Of the-secgnd debtor P. Senkottaiyan, 
Director of Janardhana Mills Limited, 
-G. Sreeranga Gounder, father-in-law 
of the'second debtor and the father of 
the third debtor, K. N. Kandaswami, 
brother-in-law of the second debtcr - 
represented all the debtors and in 
addition the chairman of the Lakshmi 
Vilas Bank, Sri Vardhamanan was 
also present in that meeting. The 
debtors expressed their inability to 
make payment to the creditors owing: 
to the non-c0-Cperaticn of the part- 
ners and also gave notice of suspension 
of payment of all their debts. Tle 
effect of the said meeting is that they 
have clearly expressed their intention 
in suspending the payment to all their 
creditors cf their debts, This acticn 
on the partof the debtors would amcunt 
to the act of insolvency under section 
9 tg) of the Presidency Towns Inscl- 
vency Act.’’ 


Paragraph 8 of I.P. No. 46 of 1976 is 
somewhat ar improved version cf para- 
graph 23 of I.P. No. 41 of 1976. In 
neither petition it was stated that the 
debtors actually used expression, 
“Suspension of payment.’? But the-wit-. 
nesses for.the petitioners have spoken. 
to such expressions being used as is shown 
by the extracts given-above. I am satis- 
fied that the version in the depositions - 
as if they used the expression Of suspen-- . 
sion of payment is not correct. If that 
was the éxpression used, that wculd 
have-found a place in the petitions, 


a3. It is necessary to remember the 
course of events on ard from. 19th: 
February, 1976. Mr. Kailasa “Gounder 
died on that day. Immediately on’ hiss 
death there were certain. alaims made 


N 


1) 


„against the said Kailasa Gounder per- 
sonally and fcr this purpose a committee 
_of five persons had called for tbe parti- 
-culars of the amount due to any persons 
who claimed to have made any deposit 
witb Kailasa Gounder. On lst 
March, 1976, V. P. Muthukumara- 
swamy who, it is clear from the evidence, 
was attending tc the affairs.of.the busi- 
ness of the first respondent along wi 
Kailasa .Gcunder had been arrested an 
detained and had been taken to 
Coimbatore. The other persons had 
left the affairs either in the hands of 
Kailasa Gounder or in the hands‘cf the 
second respondent. The fifth respondent 
was employed in Sakthi Sugars. His 
brothers were not in business. One of 
.the creditors of Janardbana Mills bad 
filed a suit and obtained an order of 
attachment of the moveables of the 
fifth respondest. eis. a 


a r 


24. In crder-to get the attachment set 
aside, the fifth respondent came Over 
to Madras on the 7th April, 1976 accom- 
panied by the sixth respondent to whom 
the fifth respondent bad as Ag 
before he left for Madras. On the 7th, 
it is only-these two persons who were 
‘present at the meeting. On the 8th 
the third respordent joined them. 
Notices had been received from several 
of the Multani creditcrs. As far as 
the first respOndent-firm is concerned, 
the amount due to the Multanis came 
te about Rs. 12,00,(00.If the liabilities 
of Janardhana Mills Limited are also 
taken into account, the total liability to 
tke Multani barkers would have been 
about Rs. 22,00,000. A reply notice, 
had already. been given on bebalf cf 
the second respondent. In that reply 
notice, which is marked as Exhibit P-5 
and which is dated 20th March, 1976 
itis stated that consequent On the sudden 
death of Kailasa Govnder who was 
managing the firm, products were not 
moving fast, that recert developments 
had also contributed to a slum p in the 
trade and that the firm was waking 
arrangements tO pay its just dves. It 
was therefore, requested that those who 
had issued notices should not take any 
hasty step which may tend to mar tle 
cordial relationship. that had been exist- 
ing between the creditors and the first 
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. quently there were several 
d -eyen after the filirg of the insolvency, 


~ 
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respondent-firm to their mutual advar- 
tage. From the reply itself it is clear tbat 
the firm was making a arrangements tO 
pay its just dues when the parties came 
to Madras on 7th’. April, -1976; tbey 
could thus have come with a view to 
find out how best to settle all the liabi- 


Jities that were. due by the first respon- 


dent:-firm. From tbe fact tbat subse 
meetings; 


petitiors, it is cleartbat the respondents, 
uło participated in the meeting on 8th 


‘April, 1976, were Orly trying tc -see 


how best the affairs relating to tle debts 
due by the first respondent-firm could] , 
be settled. It is rather curious tc . find 
‘that in paragraph 20 of the petition in 
I.P. No. 41 of 1976 the second respon- 
dent is said to have told the creditors, 
who met him, that the assets were worth: 
‘only Rs. 90 lakbs ənd the liabilities were 
Rs. 14 crorés while in J.P. No. 46 of 
1976 in paragraph 8 it is stated tbat tbe 
liabilities came to nearly two lakbs of 
rupees aS against tbeir assets of 
Rs: 90,00,000 as estimated by ther. 
Though ‘the persons who are said to 
-have made the declaration as set Cut ir 
paragrapb 8 of the petition in J.P. No. 
-41 cf 1976 are different from the person 
who was said to have given ovt the value 
.of the assets and liabilities in I.P.: No. 
4) of 1976, stil] the difference in the 
version itself goes to show tbat both the 
versions could not be trve at the same 
time..- There is no independent evidence 
to confirm these versions. Further the 
respondents in. their evidence have stated 
that their assets exceed their liability 
and tkat.they are notin a position to pay 
immediately only because the assets are 
in the. shape of immovable properties- 
and machineries etċ., which lack liqui-- 
dity. Even in the evidence of PW. 1 
it was only stated that only four credi- 
tors said that the assets were wort 

Rs. 90,00,000 and the liability Rs. 14 
crores and that the debtors did not say 
so, In the face of-these statements, I 
am not at all satisfied that in the present 
case the debtors were, Summoning the 
creditors for the. purpose of announce- 
ment`to, them that they were in such a 
hopeless condition, that they. would 
have to settle with the creditors at a. 
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rateable amount Or that if they did not 
wait foy a period of one year or so, they 
could take whatever steps they liked. 
Significantly enough this meeting has 
been summoned by the debtors them- 
selves. Though tkere were some pend- 
ing preceedingsin which action had been 
taken for attaching the moveabies belong- 
ing to One of the respondents, still the 
evidence does not establish tre existence 
of such a scramble or pressure that they 
had to summ?nr the creditors and sue 
for peace by asking them to wait for 
_ some period or for telling trem that they 
could do whatever tbey liked if they did 
not wait. I am unable to draw an 
inference on' the facts herein that the 
respondents Were: declaring that they 
were suspending payments or words to 
that effect sc as to cOme within the 
scope of section 9 (g) of the Act.: The 
whole discussion of the 8th April, 1976 
in my Opinion, was only with a view tO 


find out how best to evolve a scheme for ' 


the settlement of all the liabilities. What 
happened on 8th April, 1976 was only 
a discussion for the purpose of discharg- 
ing the debts in a satisfactory manner; 
and not a declaration that there was: 
any suspension of payment. In fact 
the conduct of the debtors subsegvently 
goes tO confirm that they were 
making efforts to pay the~--liability. 
They paid Rs. 2,00,000 and also gave a 
power ofattorney in favour of Mr. R. 
Krishnaswami, Advocate, in order to 
enable him to sell’ No. 10, | Kasturi 
Ranga Tyengar Road, It is true that 
the sale could not go through because 


one of tke Persons, who resided there, ` 


would not vacate the premises. At the 
time when tke power of attorney was 
given, the parties. could not have antici- 
pated this difficulty and it is not-even 
suggested that the power of attorney was 
given only with a view to bide time and. 
was nota bma fid: attempt at selling 
the property bearing Door No. 10, 
Kasturi Ranga Iyengar Road, and re- 
paying the creditors. 


~25. Mr, R. Hrishnaswami in a very 
vehement argument submitted that the 
fact that the debtors were driven to the 
necessity Of having to sell a property 
which did not belong exclusively to them 
itself went ‘to’ show that they had not 
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enoyeh resources tO repay all the debts. 
From the evidence of the respondents, 
-it appears that they have large immOva- 
ble properties in Erode and nearby 
places. Tt also appears that they have 
installed valuable machinery for the pur- 
-pose of the distillery which was Owned 
by Kamadhenu Drinks, the first res- 
-pondent.. Though there may be some 
difference Of opinion regarding the esti- 
mate of valuation of the properties, 
still itis not as if the respondents were in 
such a hopeless condition that trey had , 
to sespend payment. The contemplated 
sale of the Madras property was probably 
mCtivated by the fact that it is easier 
of realisation being -a property in -the 
city. . I am unable to draw the inference 
that the offer of sale of the Madras pro- 
perty was itself proof positive of the rope- 
less condition in which the debtOrs were 
placed. Mr. Krishnaswami drew - alsc 
my attention to Exhibit B-34. That ise - 
commufication dated 7th April, 1976 
from che Commissioner of Land Revenue, 
Protibition and Excise. The -frst res- 


-pondent had given a security t.e., lanc 


building, -distillery etc., and estimatec 
their value at Rs. 27.15 lakhs. This had 
been Offered as security for a sum of Rs. 
10,00,000 for- which the GoveIpment . 
wanted a security. In the said communi- 
cation it was pOinted out by the Board of 
Revenue as follows: i 


` The Board has already considered. 
their request carefully and informed 
them its decision in its letters dated - 
17th March, 1976-and ist April, 1976, 
The properties are heavily encumbered 
to the tune of Rs, 74 lakhs, according: 
tc the petitioners. Interests on the 

- gaidloansare accruing. The value of 
_ the lands are stated to have been es- 
timated on the basis ofa Figh rate: The 
valuation in respect of the buildings, 
distillery unit, etc., have evidently 
been given without taking into account 
‘the depreciation etc. The Hon’ble 
High Court has also observed 
thai if the Board of Revenue considers 
that the property offered as security 
cannot be accepted on the ground that 
-they are insufficient as security havirg 
- regard to their value, the petitioners 
are at liberty to offer other properties 


~ 
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as security within four weeks from the 

date of the interim order. The, peti- 

tioners are therefore, advised tO fur- 

nish svitable and acceptable security 

in accordance with the instructicns 
- already issued in this matter within 

the time stipulated. ”’ 


The inference sought to be drawn bythe 
learned counsel from thisletter is that the 
Government itself had pointed out that 
tke respordents were heavily involved 
in debts for over Rs. 74 lakhs on the pro- 
perties and -ttat therefore, the Govern- 
ment insisted on the respondents tO 
furnish further security. Merely because 
the Government wanted some security in 
accordance with certain regulations under. 


the Excise Act, it does not follow that- 
involved circum- 


the respondents were 
stances sO as to be unable to pay. their 
debts.: It may be that the Government 
corsidered that the security offered by 
the respondents was not sufficiert.. But 
that does not mean that there was ary 
independent valuation made by the 
Government of the assets and liabi- 


lities belonging to the respondents in 


their entirety so as to show that they 
were in insolvent circumstances. 


26. Tte learned counsel for the peti- 
tioners also. submitted that tre properties 
belonging to the first respondent had been 
transferred to a company called Coimba- 
tore Alcohol and Chemicals Private Ltd. 
and that that itself showed that the first 
respondent did not have any property sO 
thatithad to beadjudged as an insolvent. 
‘With reference to this aspect, tkere is the, 
evidence of the respondents which goes 
to stow that the Tamil Nadu Industrial 
Investment Corporation and the Banks 
which had advarced monies to the res- 
pondents were insisting on the business of 
the first respondent being vested in a 
limited company. It is not clear as to 
how the interests of the institutions whick 
lent the money are better safeguarded 
if the assets were vested in a Limited 
Company. However, it is unnecessary to 
go into this aspectfor my-present purpose. 
[t is clear from the exhibits and the evi- 
dence that even during the lifetime cf 
Kailasa Gounder there was such a 
request and time had been taken for the 
formation of a. Limited Company. The 
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Limited Compary itself was fcrmed on 
16th March, 1976. It commenced 
business soon thereafter. A partnership 
deed taking it as a partner was executed 
on Ist April, 1976 and subsequently on 
10th April, 1976 this partnership was dis- 
solved when the said Coimbatcre Alco- 
hol and Chemicals Private Limited took 
Over the assets, [tis ro doubt a cleverly 
designed scheme of transferring the pro- 
Perties of Kamadhenu Drinks in fevour 
of Qoimbatore Alcohol and Chemicals 
Private Limited without incurring the 
stamp duty and other tax liabilities. The 
fifth respondent made no bones about the 
intention behind the introduction of 
the. Limited Company äs a partner and 
the subsequent dissolution of tt e firm with 
in a few-days so as to vest the-assets of 
tte first respondent firm in the Limited 
Company. The - motive bebind the 
said arrangement was said, to be to save 
stamp duty and the capital gains tax lia- 
bility. - If the firm had scld the assets 
directly to a Limited Company, then the 
sale wovld have attracted tre Capital 
Gains Tax if the sale was for a price 
higher than the original cost. If the 
assets are taken Over by a partner from 
the firm in which he is a partner on the 
dissOlutior of the firm, tren there is no 
sale, as such, and it would anly be a settle- 
ment intenese of the rigktsand liabilities 
ofallthe partners. Tle transacticn was; 
therefore, put through on the basis that 
Coimbatore Alcohol and Chemical Pri- 
vate Limited was a partner on Ist April, 
1976 -and that the firm was dissolved 
on 10th April, -1976 when the assets 
were taken Cver by the said firm. I am 
not cOncernéd with the motive behind 
tle transaction or its effectiveness in 
avoiding the tax liabilities. J am now 
concerned to find out whether tb e vesting 
of the assets of the first respondent in 
Coimbatore Alcohol] and Chemicals 
Private Limited was suck as t0 show that 
the first respondent and others had com- 
mitted an act of insolvency. The transac- 
tion of vesting itself was not challenged in 
the present proceedings as an_actof insol- 
vency. Thelearned counsel for tle peti- 
tioning creditors relied < n this transaction 
only to show that the assets of the firm had 
ceased to exist. This was not ever plea- 
ded. I do not, therefore, think it neces- 
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sary to examine a contention which is not 
even based on the pleadings. i 


27. Thus, having given my anxious 
consideration to the submission madeon 
behalf of the petitioning creditors T am 
not at all satisfed that any act ofinsolven- 
cy had been committed - by the- first res: 
pondent Or by other respondents, The 
case under section 9 (g) has not also been 
made Out before me. 


28. In- this view, it is unnecessary to go 
Into the question as to whether the fifth 
respondent had retired fror tte frm so as 
not to be liable to the Petitionin g credi- 


tOrs Or Others, This isa matter whick can 
be gone into in any other appropriate 


proceedings. When there is no act of 
insolvency, the question as to whether 
it1sajOint act Of the partners or not does 
not arise. The result is that these peti- 


+ 


tions are dismissed witt costs, s 


S.J. 





—- Petitions dismissed. 


IN THE HIGH COURT’ OF JUDI- 
CATURE AT MADRAS. | 
PRESENT :—T., ‘Ramapresada Rao. and 
S. Suryamurthy, JI. 


R. Sivagnanam A ppellant* 


V. 


P. K. Sadananda Mudaliar 
i Respondent. 


Succession Act (XXXIX of 1925), sec- 
tion 263—Revocation of grani—Princi- 
ples governing—Revocation to be for a 
just cause. 


The grant of a probate may be revoked 
for a just - cause; “just cause”? is 
explained in the body of section 263 of 
the Indian Succession Act itself. The 
various clauses which explain the expres- 
sion “just cause” provide guidelines- for 
the ‘Court, whose assistance is sought for 
revocation of a -proper grant under the 
Act. As revocation of a grant implies 
1 


5th April, 1977- 
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the effacement of the earlier valid judi- 
cial order of a Court, not only there 


should be caution” in acceding to such 


a request but strict proof of the exis- 
tence of one or other of the circumstances- 
enumerated in ‘the Explanation to sec- 
tion 263 of the Indian Succession Act 
is necessary before the Court could: 
accede to such request. Revocation 
should be fora just cause. It should 
be a just cause which would enable the- 
Court to revoke the grant. No doubt 
it is fundamental that a judgment of a. 
Court ‘of probate being a judgment iz 
rem should be pronounced in the pre- 
sence of all’ the’ parties. “Absence” of” 
just cause cannot be presumed on an. 
a prior: consideration. [Paras. 6,7.] 


‘Case referred to:— 


Anil Behari Ghose v. Smt. Latika Bala- 
Dasaz, 1955 S. C. J. 578: (1955) 2° 


"S.C. R. 270: (1955) 2M.L.J. (S‘C.) 


84: A.IUR.'1955 S.C. 566. 


: S a of 
Appeal under Order 36, rule 1, O.S.,. 
rules and clause 5 of the Letters 
Patent against the order of N.S. 

Ramaswami, J., dated 15th August,. 
1975 and made. in the exercise of the- 
Ordinary’ Original Civil Jurisdiction of 
this Court in Application No. 329 of 1972° 
in T.O.S. No. 2 of 1957. 


G. Krishnan, for Appellant. 


V. R. Gopalan, for Respondent. . 

fa, hh A i 
The Judgment ‘of the’ 
vered by 


Ramaprasada- Rao, J.—One Thangavelu-_ 
Mudaliar died leaving behind him a will. 
duly executed by him in proper form. 
He died in August, 1956, leaving be~- 
hind him his daughter Krishnaveni 
Ammal. Krishnaveni Ammal had two- 
children—Sadanandam, a son, and Saras- 
wathi Ammal, a .daughter. It is com- 
mon ground that Sadanandam was named’ 
as the executor under the will and he- 
sought for probate in the usual course- 
and in the common form. Originally- 
the proceedings came up before Gana-- 


Court was deli-- 
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patia Pillai, J., who, after having been 
satisfied that a grant could be made in 
the common 'form, was about to issue it, 
when he was interdicted by caveat pro- 
ceedings. Krishnaveni Ammal filed a 
caveat as an interested person, and there- 
after the proceedings were convertéd into 
a suit, T.O.S. No. 2 of 1957. On 
a verification of the record, we find that 
in the course of the proceedings two wit- 
messes were examined. P.W. 1 was 
Sadanandam, the propounder of the will, 
and P.W. 2 was Swaminatha Achari, 
one of the attestors to the will, who also 
filed, along with the application for the 
issuance of the probate, the supporting 
affidavit so as to enable the propounder 
to obtain a probate after proof of the will 
in the common form. But, at that junc- 
ture, it appears that Krishnaveni Ammal 
withdrew her caveat.’ In those circum- 


stances Ganapatia Pillai, J. observed—_ 


both sides agree that the probate asked 
for could be issued. -He imposed cer- 
tain conditions for the issuance of the 
probate.’ His order is dated 22nd Janu- 
ary, 1960. Nearly 12 years thereafter 
Saraswathi Ammal’s ‘son one Sivagna~ 
nam filed the present application for the 
revocation of the grant in favour of 
Sadanandam.- According to the appli- 
‘cant, who is the appellant’ before us, the 
grant of the probate was defective inas- 
much as all the persons, interested in the 
grant were not before the Court. 
Secondly, he would say that the grantee 
did not pay the probate duty in time and 
when he sought the indulgence -of the 
‘Court for excusing the delay in making 
payment of such probate duty, he made 
a false allegation and that averment, 
‘which is admittedly false, by itself would 
enable him to obtain a reversal of .the 
grant under section 263 (c) of the Indian 
‘Succession Act. Thirdly, the contention 
was that the inventory was not filed by 
the grantee of the probate as directed by 
the ‘Court and this inaction on the part 
of Sadanandam is another matter which 
ought-to be taken into consideration for 
the revocation of the grant and: that this 


is possible under section 263 (e) or the. 


Indian Succession ‘Act.. 


2. ‘This application was resisted on the 
ground that there was no defect in the 


165 


procedure and that- the alleged false 
allegation was not at a time when the 
grant of probate was sought for and that 
the delay in filing of the inventory was 
excused by this Court- by an order of 
Maharajan, J., and therefore, the three 


“grounds on which revocation of the-grant 


was sought by the applicant are unsus- 
tainable as not being available to him. 


3. N. S. Ramaswami, J. rejected the 
application for the revocation of the grant 
holding that there’ was no defect is the 
procedure and that even if the grantee 
Sadanandam made a.false allegation while 
seeking for an order for excusing the 
delay in the payment of the probate duty, 
it would nor vitiate the grant as such an 
allegation was not made in the course of 
the proceedings resulting in such grant. 
And lastly, in view of the order of Maha- 
rajan, J., who excused the delay in filing 
the inventory by the executor, the third 
ground also was not open to the appli- 
cant. He dismissed the application. 
Hence the appeal. 


4. The three grounds pressed before 
the learned Judge are ‘repeated before 
us. Mr. Krishnan, learned counsel for 
the appellant, would contend that there 
is a defect in the procedure since the 
order of Ganapatia Pillai, J., which is 
speaking, would say that the grant was 
by consent and as such a grant cannot be 
made by consent of parties, this itself is 
sufficient. to vitiate the proceedings. 

Secondly he would say that the false alle- 
gation made at a time when seeking for 
an order to excuse the delay in the pay- 
ment of the probate duty, is an allegation 
which should be deemed to have been 
made in the course of the proceedings 
relatable to the grant, and that, therefore, 
the grant is vitiated and it ought to be 
revoked. 


5. Probate bane a` douai cued 
under the seal of Court and is demonstra- 
tive evidence of the executor’s-authority 
to act, is a solemn document. There are 
two modes by: which probate can be grant- 
ed. It could be ‘proved in-the common 
form or in the solemn form. - When the 
Court is satisfied that sufficient proof is 
available on record of the execution of 
the -will and when -it ‘is corroborated by 
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the evidence of the available attesting 
witness, then it has the judicial discre- 
tion to grant such probate. But when 
its conscience provokes it to have the 
will proved in the solemn form which re- 
quires proof of execution of the will or 
its genuineness in the presence of inte- 
rested parties, it should demand such 
proof from the propounder of the will. 
In the instant case, Sadanandam, son of 
Krishnaveni Ammal, as executor sought, 
for such a probate in the common ‘form. 
N. S. Ramaswami, J., in his judgment 
specifically referred to the fact that proof 
affidavits from the attestors of the will 
had been filed along with the petition for 
probate. There was, therefore, enough 
material before the Court to issue a fiat 
and thus order probate of the will. But 
due to the intervention of Krishnaveni 
Ammal, who entered a caveat, the pro- 
ceedings were registered as a stit—T.O. 
S. No. Z of 1957. We have already 
referred to the fact that two witnesses 
were examined, which included the pro- 
pounder of} the will and an attesting wit- 
ness. An attempt was made to summon 
the advocate who drafted the will. It 
was only at that stage that the caveator 
withdrew her objections for the grant. 
It is in the light of such events which 
transpired before him Ganapatia Pillai, 
J. said that there was no objection for 
the grant. We have already referred 
to the alternative mode by. which a pro- 
bate could be granted. The learned 
Judge apparently was satisfied by the 
affidavits of proof filed by the attestors 
that the discretion exercised by him judi- 
ciously to grant probate in the common 
form cannot lightly be disturbed at this 
stage. No doubt the normal process ini- 
tiated for the issuance of a probate in 
the common form was snapped by the in- 
tervention of the caveator who, after- 
wards, withdrew ‘her objections. But 
this would not, in our view, render the 
grant in any way defective. The grant 
should be deemed, in the instant case, to 
have been made after the Court applied 
its mind to the hypothesis on record and 
the present hopelessly belated attempt on 
the part of the appellant to set at naught 
such a grant twelve years after it was 
made, is obviously a futile one and 
Courts, whose assistance is sought to re- 
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voke ‘such a grant, ought to wiew the 
circumstances with strict caution. 


6. The principles governing the revoca- 
tion of the grant are specifically enu- 
merated in section 263 of the Indian 
Succession Act, which reads as follows: 


“263. The grant of probate or letters 
of administration may be revoked or 
_annulled for just cause. ` 


Explanation: Just’ cause shall be 
deemed to exist where: - 


(a) the proceedings to obtain the grant 
were defective in substance; or 


(b) The grant was obtained fraudu- 
lently by making a false suggestion, or 
by concealing from the Court some- 
thing material to the case; or 


(c) the grant was obtained by means 
of an untrue allegation of fact essen- 
tial in point of law to justify the grant, 
though such allegation was made in 
ignorance or inadvertently; or 


(d) the grant has become useless and 
inoperative through circumstances; or 


(e) the person to whom the grant was 
made has wilfully and without reason- 
able cause omitted to exhibit an inven- 
tory or account in accordance with the 
provisions of Chapter VII of this Part, 
or has exhibited under that Chapter an 
inventory or account which is untrue in 
a material respect” . ` 


The grant of a probate may be revoked 
for a just cause; . “just cause” is ex- 
plained in the.body of. the section itself. 
The. various clauses which explain the 
expression “just cause” provide guide- 
lines for the Court, whose assistance is 
sought for revocation of a, proper grant 
under the Act. As revocation of a grant 
implies the effacement of the earlier valid 
judicial order of a Court, not only there 
should be caution in acceding to such a 
request but strict proof of the existence 
of one. or other of the circumstances 
enumerated in the explanation to section 
263 of the Indian Succession Act is 
necessary before the Court could accede 
to such request. 


1} + ~~ SIVAGNANAM y, SADANANDA MUDALIAR (Remeprasada Rao, J.) 


7. Revocation should be for a just 
cause. The illustrations to the séction 
also provide some material to the Court as 
to when it could exercise its discretion 
to reverse a grant. Illustration (%) to 
section 263 probably is the only material 
illustration which has an impact on the 
facts and circumstarices -of this case. 
Illustration (i) runs as follows: 


“The grant was made without citing 
parties who ought to have been cited.” 


Then it would be a just cause which would 
enable the Court to revoke -the. grant. 
No doubt it is fundamental that a judg- 
ment in rem, should be pronounced in 
‘the presence of all ‘parties’ interested, 


however slight such interest may be.. But - 


this is not axiomatic. Each case has to 
be decided on its own merit. Absence 
of just cause cannot be presumed on an 
a priori-consideration. In the case be- 
fore us, Krishnaveni Ammal entered her 
caveat as an interested person, but-with- 
drew it unconditionally during the pro- 
cess of the enquiry. N.S. Ramaswami, 
J. was right when he -said that there 
was enough material on record to grant 
a probate of the will im the common 
form. ) 
tion when the Court, found that the inte- 
rested person has withdrawn the caveat, 
then it should reasonably follow that he 
had requisite judicial discretion to grant 
the probate provided the. common form 
proof is made available by the propounder. 
There were no prima facie grounds for 
withholding such a grant under such 
circumstances. The only technical ob- 
‘jection before us is that Ganapatia Pil- 
lai, J. observed that the probate was 
being granted by consent. Obviously this 
expression was used in a very wide sense 
by the learned Judge. Certainly we can 
assume that the learned ‘Judge did never 
mean that the probate of the will can be 
granted by consent of parties. What 
obviously he meant was that at the parti- 
cular time when the caveator withdrew 
from the proceedings, there was no ob- 
jection for the grant otherwise, for there 
was material before him to issue the 
grant after having been satisfied that the 
normal method of the will was available 
on record. We have already seen that 


If, therefore, in a given situ- 


-manner'vitiate the grant. 
‘Court had occasion to consider the mean- 
-ing of the expression “defective in sub- 


ceedings. 
“proceeding ` which involves the grant-of 
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two witnesses were also examined one 
the propounder and the other the attesting 
witness. In the circumstances, there- 
fore, we are inclined to think that when 
Ganapatia Pillai, J. said that by consent 
the grant was being made, it only -meant 
that he was granting the probate because 
there could be no possible objection to 
the grant of probate of a will. which has 
been proved: in: the common form. - -It 
should not, however, also be forgotten 
that when the caveator did not pursue 
the objection, by necessary implication the 
person interested’ -did ‘not question the 
genumeness or truth of the will. The 
present application for revocation on the 
ground that the proceedings for obtain- 
ing the grant was ‘defective in substance 
has-no merit, because in the circumstan- 


‘ces of- the case -the Court should be 


deemed-to have been satisfied about the 


‘common form proof of the will.’ Neither 


before N.'S.-Ramaswami, J. nor before 
us, any- attempt was made attacking the 
genuineness- or truth of the will. It isin 


‘these’ -circumstances we are unable to 
‘conclude- that there” was a defect in the 


procedure, as contended by the learned 
counsel- for the appellant, within the 
meaning of clause -(@)' of the Explana- 
tion to section 263 which would in any 
The Supreme 


stance” appearing ‘in Explanation (a) to 
section 263 of the Indian Succession Act. 


In Anil. Behari -Ghose vi Smt. Latika 
‘Bala ~Dasai and others*,. the 
-Gourt said that defective in -substance 
„means that the defect was- of such à cha- 


Supreme 


facter ‘as to substantially affect the regu- 
larity and correctness of the previous-pro- 
Therefore, to assert thaf in a 


a probate or letters of administration, -a 


-defect in substance appears, the person 


challenging such a grant should be in a 
position to establish beyond reasonable 


doubts that-the-very foundation of the 


proceedings and the basis on which the 
proceedings started and proceeded, were 
irregular and defective. It is such a defect 
which goes to the root of the matter that 





- /1,.1955 -$.C.J. 578: (1955) 2 S.C.R. 270: 
(1955) 2 M.L.J.(S.C.) 84: A.I.R. 1955 $.C.566. 
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it contemplated in Explanation (a) to 
section 263.° The use of the expression 
by Ganapatia Pillai, J. that-probédte -i$ 
granted by: consent, which, as we ‘stated 
earlier, was very breadly used by the 
learned Judge, cannot be taken undue ad- 
vantage of by the counsel to make out a 
case of substantial defect in the proceed- 
ings. It was only the language used by, the 
Court that was sought to be pressed into 
service. We do not find any irregularity, 
which would shake the foundation of the 
proceedings resulting in the grant of the 
probate by.the learned Judge. We are, 
‘therefore, ‘unable to accept the first con- 
tention. 


8. -The second contention of the learned 
counsel for the appellant is that a false 
allegation was made at a time when the 
grantee sought for a favour from the 
Court to, excuse the delay in the payment 
of thé probate duty. It is no doubt true, 
as it transpired in this case, that in the 
affidavit in support of the application for 
excusing the delay in the payment of the 
probate duty, the grantee Sadanandam 
made a false allegation regarding his 
status. This is taken advantage of and 
placing’ reliance on Explanation (c) of 
‘section 263, Mr. Krishnan urges that the 
-grant has to be revoked on the ground 
that it wag obtained by means of an un- 
true allegation of a fact essential in point 
of law to justify the grant. There is a 
fallacy in this contention. The pro- 
ceedings to obtain the grant terminates 
with the grant. 
‘matters relateable to the grant cannot- be 
said to be proceedings to obtain the grant. 


After obtaining the grant the question of ` 


-payment of probate duty comes in. In 
the instant case it was not paid in time., 
‘The grantee sought for excusing the de- 
‘Jay in the payment of such fee. In the 
-afidavit filed by him in support of stich 
-a request he made an allegation, which is 
‘untrue, and which related to his status.. 
It cannot ‘be said that such an allegation, 
-even if untrue; relates to a fact essential 
in point of-law to justify the grant. -This 
-is`an event -‘which is’ posterior to -the 
-grant. The person who made the un- 


-true allegation has already: obtained the ' 


grant. ` What is contemplated in Expla- 
-nation (c) is the grant itself should haye 


~ 
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been obtained by means of arf untrue 
allegation of an esssential fact. There- 
fore, we are of the view that the allega- 
tion in the affidavit in question cannot 
be said -to be one which would come 


within the mischief of Explanation (c) 


of. section 263, for, it is not one which 
was made for obtaining the grant. Sec- 
tion 263 (c) has no application at all 
and we do not agree with the second 
contention. 


9. As regards the third contention, we 
have already observed that Maharajan, 
J:, excused the delay in filing the inven- 
tory. ~ Explanation (e).is pressed into 
service. Explanation (e) relates to a 
case where the person to whom the grant 
was made -has wilfully and withoitt rea- 
sonable cause omitted to exhibit an 
inventory, etc. When a learned Judge of 
this Court excuses stich a delay in the 
exhibition of such an -inventory which 
should ‘follow up the grant, then it obvi- 
ously means that the delay was neither 
wilful nor without reasonable cause. 
In any event, this- objection is not open 
to the appellant after the delay in filing 
the inventory has been excused by an 
order of this Court. ' 


‘All the. three contentions raised fail. 
The appeal is dismissed. No costs. 


R.S.’ Appeal dismissed. 
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qj . MARIMUTEU MOTHIRIAR v. :AYYATHURAI (Ramaswamt, JÀ 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PiesiT —N. S. Ramaswami, J. 


Marimuthu. Muthiriar 
A ppellant* 


V. 


Ayyathurai 
Respondent. 


Civil Procedure Code (V of 1908), 
Order 34, rules 7, 8 and 9—Suit for re- 
demption of usufructury morigage— 
Mortgagee remaining ex parte — S 
decreed — Final decree passed straight- 
away—Procedure whether correct. 


Order 34, rule 7 (1) of Civil Procedure 
Code, undoubtedly contemplates the pass- 
ing, in the first instance, of a prelimi- 
mary decree in a suit for redemption. 
The Code says that in such a preliminary 
decree the Court is to order that an ac- 
count is to be taken of what was due to 
the defendant ^ (mortgagee) at the date 
of such decree for: (1) principal and 
interest on' the mortgage; (2) the .costs 
of suit, if any, awarded to him; and (3) 
other costs, charges and expenses pro- 
perly incurred by him upto that date in 
respect of his mortgage security together 
with interest thereon. 
clause (a) of rule 7 (1). But there is 
clause (b) of the said subrule which 
says that the Court can declare the 
amount due on that date, without giving 
a direction in the preliminary decree for 
ascertaining the amount as contemplated 
under clause (@). 

[Paras. 4 and 5.] 


The provisions contained in rules 7, 8 
and 9 of Order 34, Civil Procedure Code, 
‘contemplating the passing of a prelimi- 
mary decree first and a final decree. at a 
later stage are for the purpose of giving 
an opportunity to the mortgagor to de- 
posit the mortgage amount due to the 
mortgagee. But in a case where there 
‘was no dispute regarding the amount due 
to the mortgagee and the mortgagor has 
in fact deposited the mortgage amount 


S.A. No. 1098 of 1976. 
MLJ—22 


That is under- 


9th September, 1977, - 
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even at the time of filing of the suit, it 
is not as if the Court has no jurisdiction 
to straightaway pass a decree for re- 
demption without passing a preliminary 
decree and waiting for an application for 
a final decree to be filed. [Para. 8.] 


Cases referred to:— 


Roshan Lal v. Dhuri Singh, A.I.R. 
1922 All. 479: Manicka Chetti v. Kuppu- 
sami Asari, A.I.R. 1926 Mad. 644. ° 


Appeal against the decree of the Court 
of the Subordinate Judge, Tiruchirapalli 
in Appeal Suit No. 348 of 1975, pre- 
ferred against the decree of the Court 
of the District Munsif of Tiruchirapalli 
in Original Suit No. 1916 of 1973. 


R. Srinivasan, for Appellant. 


R. G. Rajan, V. Radhakrishnan, N. 
Muthuswamt and G. Nagarajan, for 
Respondent . 


The Court delivered the following 


JUDGMENT.—In this second appeal by 
the defendant the question raised is whe- 
ther the trial Court was in order in pass- 
ing’a final decree for redemption with- 
out first passing preliminary decree. 
The plaintiff executed an usufructuary. 
mortgage as per the original of Exhibit 
A-1, dated 28th August, 1971 in favour 
of the defendant for a sum of Rs. 2,000. 
The plaintiff deposited the sum of 
Rs. 2,000 in Court while filing’ the, suit 
for redemption. The defendant did not 
appear to contest the suit. The trial 
Court straightaway passed a final decree 
for redemption following the decision in 
Roshan Lal v. Dhuri Singh.® It also 
fixed the mesne profits at Rs.- 61 per 
month, on payment of the necessary 
Court-fee. 


2. The defendant filed an appeal which 
was heard by the learned Subordinate 
Judge, Tiruchirapalli. He went into the 
question whether the Court can grant a 
final decree for redemption without grant- 
ing a preliminary decree and held on the 
basig of the abovesaid Allahabad deci- 
sion that it can be done. Therefore the 
decree granted by the trial Court was _ 
confirmed. except regarding the question 
sr NRSC IR ea 


l. A.LR, 1922 All. 479. ` 


t 


of mesne profits. The first appellate 
Court said that the quantum of mesne 
profits is to be determined by separate 
enquiry under Order 20, rule 12, Civi 
‘Procedure Code. i 


3. The defendant has`filed the second 
appeal contending that the Courts below 
are ‘not right in holding that in this case 
the passing of a preliminary decree can 
‘be dispensed with. 


4. Order 34, rule 7 (1) of Civil Proce- 
dure Code, undoubtedly contemplates the 
passing, in the first instance, of a preli- 
minary decree in a suit for redemption. 
The Code says that in such a preliminary 
decree the Court is to order that an ac- 
count is to be taken of what was due to 
the defendant (mortgagee) at the date 
of such decree for: (1) principal and in- 
terest on the mortgage; (2) the costs of 
suit, if any, awarded to him; and (3) 
other costs, charges and expenses pro- 
perly incurred by him upto that date in 
respect of his mortgage security together 
with interest thereon. That is under 
clause (a) of rule 7 (1). 


5. But there is clause (b) of the said 
sub-rule which says that the Court can 
declare the amount due on that date, 
without giving a direction in the preli- 
minary decree for: ascertaining the 
amount as contemplated under _clause 
(a). In the present case, the plaintiff- 
mortgagor has deposited the mortgage 
amount of Rs. 2,000 even on the date 
of filing of the suit. The fact that ‘the 
said amount is being deposited as the 
amount due to the mortgagee is also men- 
tioned in-the plaint. The defendant did 
not care to appear and contest the suit. 
Under such circumstance, the question 
is whether the trial Court was wrong in 
straightaway passing a final decree for 
redemption as it did. 


6.’ As already seen, two alternatives are 
open in a suit for redemption. One is, 
the Court` can give a direction inm the 
preliminary decree for the ascertainment 
of the mortgage amount. The other is 
to determine the amount itself without 
giving a direction as aforesaid. In this 
case, undoubtedly the trial Court should 
be deemed to have declared the amount 
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. due to the mortgagee as contemplated: 
under rule 7 (1) (b) of Order 34, Civib 
Procedure Code. ` 


7. Itis contended on'behalf of the de- 

fendant-appellant, that he might not have- 
had any objection for the passing of a 
preliminary decree for redemption anc 
therefore he allowed the matter to pro- 
ceed ex parte and had the correct pro- 

cedure as contemplated in the Code of 
Civil Procedure, been followed, the plain- 
tiff would have been obliged to file: am 
application for a final decree in whick 
the ‘defendant would have received a 
notice and that after such notice, he 
would have: had.an opportunity to.conr 

tend before the Court that amounts more 
than the sum of Rs. 2,000 were due to- 
him. This is hardly acceptable. If 
rule 7 (1) stops with saying that the 
preliminary decree should direct ascer- 
tainment of the amount as mentioned in 
clause (@) of that Rule, the contention 

may have some force. But as already 
seen, there is an alternative clause, namely, 

clause (b) of rule 7 (1) which contem- 

plates the Court ‘declaring the amount 

die even at-that stage without giving any 

direction for the ascertainment of ‘the 
amount due to the mortgagee en a later 

date. This means the defendant should? 

have appeared in Court and contested the 

matter if his case is that he was entitled’ 

to moré than the sum of Rs. 2,000 depo- 

sited by the plaintiff. He, having -not 
done so, it would not be open to him now 

to say that had the Court passed only a 

preliminary decree and gave notice on æ 

final decree application, he would have 
have had the opportunity to put forth 
his case. 


8. The provisions contained in rules 7, 
8 and-9 of Order 34, Civil Procedure; 
Code, contemplating the passing of preli- 
minary_ decree first and final -decree at a 
later stage are for the purpose of giving 
an opportunity to the mortgagor to depo-' 
sit the- mortgage amount due to the- 
mortgagee. But in a case where there, 
was no dispute regarding the amount du 
to the mortgagee and the mortgagor has 
in fact deposited the mortgage amount 
even at the time of filing of the suit, it 
is not as if the Court has no jurisdiction: 


H , 


to straightaway pass a decree for re- 
demption without passing a preliminary 
decree and waiting for an application for 
ja final decree to be filed. 


9. In the Allahabad case referred 
above, it has been. held that where there 
is a valid-‘mortgage and a deposit is made 
in the Court by..the mortgagor to redeem 
it, the Court is not bound to first pass a 
preliminary decree and then a final de- 
cree which means the prolongation of 
the proceedings, if no injustice will.be 
done to either party by the passing of 
the final decree at once. Learned coun- 
sel for the defendant tried to distinguish 
this decision. But there is no real dis- 
tinction on facts between that case and 
this one. - Manicka Chetti v. Kuppu- 
sami Asari i is a case where a decree was 
passed for redemption on compromise 
between the parties. It has been point- 
ed out that it is not absolutely necessary 
that in every mortgage suit, there should 
be a preliminary decree before a, final 
decree is passed. 


10. I have already indicated the facts 
and circumstances of this case to show 
that there is nothing wrong in the trial 
Court straightaway passing a decree for 
redemption. The direction given by the 
first appellate Court regarding the ascer- 
tainment of mesne profits by separate 
enquiry is correct. -The second appeal 
fails and is accordingly dismissed with 
costs. 
R.S. dies allowed . 


ee 
l. A.I.R. 1926 Mad. 644, 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—T ¢ Ramaprasada’ . Roo and 
Sia cer | E ode 


.. Appellant® 
Y. l ; 


Dujodwala Industries ~~ <~ 
an ae - .. Respondent. 


(A) Arbitration Act (X of 1940), sec- 
tion 14 (2)—Form of notice—Arbitra- 
tion agreement—One, party naming an 
arbitrator—Failure by other party to 


‘name—Arbitrator named becoming sole 


arbitrator—Notice of date of enqury 
given—One of the parties not taking 
part in the enquiry—Award passed by 
arbifrator—N otice of award to parties— 
Petition by arbitrator to Court for recep- 
tion -of award—Notice sent by Court to: 
the parties—Service of notice on repre- 
sentative of the party—Service of notice 
whether proper and , valid—Aggrieved 


party nat taking any action—Decree m 


terms “of award—Execution of the 
decree—Petition to set aside the ex parte 
decree—Maintainability . 


(B) Civil Procedure Code (V of 1908), 
section 142, Order 1, rule 5—Apphica- 
bility to Arbitration Act. r 


Under section 41 of the Arbitration Act, 
there is a general miscellaneous provi- 
sión enabling the adoption of the provi- 
sions of the Code of Civil Procedure, 
1908, to all proceedings arising under 
the Arbitration Act. -The same is sub- 
ject to the provisions of . the Act. 

Caution therefore is required ` against 


‘mechanically, adopting or, invoking the 
. procedural + provisions of the Code of 


Civil Procedure, when dealing with subs- 
tantive provisions wunder-the: Arbitra- 
tion Act. This. intention is Clear from: 
a’ comparison of certain relevant’, provi- 


‘gions of the Code of Civil Procedure and. 
-the Arbitration Act and the interpreta- 


tion given to them by the highest Court 
of the land. Section 142 of the Code 


-of Civil Procedure, eaten lays down 


* O.S.No.6 of 1975. ~ 29th June, 1977- 
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a mandate that all orders and notices 
Served on or given to any person under 
the provisions of -the Code shall be‘ in 
writing. The Supreme Court however 
while interpreting the word ‘notice’ in 
section 14 (2) of the Arbitration Act, 
has expresed itself very clearly that such 
a notice need not be in writing. In 
fact, it said that an oral notice to the 
parties concerned would be a substitute 
and could be validly acted upon. 


{Para. 11.]° 


Order 3 of the’ Civil Procedure Code, 
is a special procedure in the Code 
touching upon the manner and method 
by which Courts should recognise 
agents and pleaders. Jf no such norm 
1s prescribed or a mandate set for the 
Courts to act and accept agents of 
parties, it is likely to lead to confusion. 
Therefore it was that the Procedure 
‘Code, thought of prescribing certain 
conditions by which the Courts should 
recognise agents and provided in Order 
3, rule 6, that such agents who are to 
ibe recognised as ‘agents’ within the 
meaning of Order 3 should be per- 
sons who have a special or general 
authority in writing: from the principals 
concerned. This is not the apposite 
rule for consideration at all and parti- 
cularly in the light of the observations 
‘made by the Supreme Court. 


{[Para. 12.] 


Held, that the decree in the present case 
-was not an ex parte decree. It was a 
decree which the Court ‘is bound to pass 
under section 17 of the Arbitration Act. 


Cases referred to:— 


Nilkantha v. Kashinath, A.I.R. 1962 S.C. 
666; Roshan Lal v. Firm Bridhi Chend, 
A.I.R. 1924 Pat. 603; Rajeshwar Pd. 


v. Ambika Pd., A.I.R. 1956 Pat 28; ‘ 


Ramchander v. Jamna Shankar,’ A.1.R. 
1962 Raj. 12. - 


Appeal under clause 15 of the Letters 
Patent against the judgment and order 
-of the Honourable Mr. Justice Paul, 
-dated 6th February, 1973 and passed in 
the exercise of the ordinary Original 
‘Civil Jurisdiction of this Court in Appli- 
cation No. 2703 of 1972 in O.P. 
No. 195 of 1971. ` 
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R. Krishnamurthy, A. R. Lakshmanan 


and K. A. Basheer Ahmed, for Appel- 
lant. 


V. R. Gopalan, for Respondent. 


The Judgment of the Court was deli- 
vered by 


Ramaprasada Rao, J.—In connection * 


with certain disputes which arose be- 
tween the appellant and the respondent, 
one Mr. V. Venkataraman was appoint- 
ed as Arbitrator by the appellant in the 
first instance and as per clause (21) 
of the arbitration agreement the res- 
pondent was called upon to nominate 
its arbitrator. On the failure of the 
respondent to do so, Mr. V. Ven- 
kataraman, in accordance with law, be- 
came the sole Arbitrator and he entered 
upon the reference as per the arbitra- 
tion agreement in or about August, 1970. 
We are not, in this appeal, quoting the 
arbitration agreement, or the nature of 
the dispute between the parties; as it~ 1s 
not necessary. 


2. The sole Arbitrator Mr. V. Ven- 
kataraman gave notice of his having 
assumed office, to both -the parties and 
asked them to attend the.enquiry on a 
date fixed by him in August, 1970. The 
respondent was not prepared, to partici- 
pate in the enquiry and wanted the Arbi- 
trator not to proceed. with the enquiry. 
Inspite of it, the Arbitrator who was en- 
titled to proceed with the enquiry in terms 
of his appointment, intended to hear 
the parties and fixed the 12th of Sep- 
tember, 1970, as the date of hearing of 
the contentions of the parties on the dis- 
putes raised. It appears that the then 
counsel, whom we characterise ‘as the 
general counsel, appearing for the res- 
pondent, telephoned the Arbitrator and 
wanted time. Thereafter, the same 
counsel said that he did not want to par- 
ticipate in the arbitration enquiry ag it 
would prejudice him. 


3. By that time, a civil suit, C.S. No. 
75 of 1970 was pending between the 
parties. In that suit, the relief prayed 
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was for, a direction to the respondent to 
produce the arbitration agreement into 
Couxt for purposes of appointing an Arbi- 
trator through the intervention of Court. 
As the said proceeding was by then pend- 
ing, the sole Arbitrator Mr. V. Venkata- 
raman who was appointed at the instance 
of the appellant in the circumstances al- 
ready stated, filed an application for exten- 
sion of time for passing of the award. 
In the view that an Arbitrator had 
already been appointed, suit C.S. No. 75 
of 1970 was withdrawn. The position, 
therefore, early in 1971, was that the res- 
pondent did not participate in the enquiry 
started by the Arbitrator. In those cir- 
cumstances, the Arbitrator passed his 
award on the 9th of March, 1971: and, 
admittedly gave notice of such passing of 
the award to both the parties, which was 
received by the respondent thereafter. 
At this stage, therefore, it is obvious that 


the respondent had notice of the passing . 


of the award by the Arbitrator. Duty- 
bound, as he was in law, the Arbitrator 
filed O.P.No. 195 of 1971, that being a 
petition under section 14 ( 2) of the Arbi- 
tration Act for redeption of the award 
and for further proceedings. 


4. It is common ground that the said 
<. O.P. No. 195 of 1971 filed by. the Arbi- 
trator was taken-on file, and Ganesan, J., 
issued notice to all parties concerned. 
This notice, according to the appellant, 
was served through the office of the 
Sheriff of the High Court on one of the 
representatives of the respondent-firm, 
which by then, opened a branch office in 
Madras. We shall, of course, refer to 
this aspect in full at a later stage. It is 
common ground, however, that one Nan- 
dalal Agarwal working in the Madras 
Branch of the respondent-firm, received 
the said notice, affixed the seal of the 
company and thus received the Court 
notice issued under section 14 (2). As 
such notices are only intended as step-in- 
aid for either party to process its griev- 
ances, one party for obtaining a decree in 
‘terms of the award, and the aggrieved 
party for setting aside or modifying the 
award in accordance with the provisions 
of the. Arbitration Act, the appellant dis- 
creetly waited for the passage of time and 
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never took any steps till.he came to Court 
in Application No. 1043 of 1972 in O. 
P. No. 195 of 1971 for passing a judg- 
menz in terms of the award of Mr. V. 
o eE dated the 9th of March, - 
1971. ` 


5. <A decree in terms of the award was. 
pass2d by Gokulakrishnan, J., on 22nd 
June, 1972 in Application No. 1043 of 
1972. Thereafter, the appellant filed an 
execution petition to obtain his remedy 
under the decree as above and even sought 
for the issue of a precept in Appli- 


cation No. 2541 of 1972 to a 
Court in Bombay. Thereafter, the 
respondent, pleading that it had 


knowledge of the passing of the decree 
only in November, 1972, filed Application 
Nos. 2703 and 2704 of 1972 seeking for 
orders from this Court to set aside the 
so-called ex parte decree passed, by this 
Court in Application No. 1043 of 1972 
and for re-opening the entire matter to 
enable it to place its objections as against 
the award passed by the Arbitrator. The 
Judze’s summons in application No. 2703 
of 1972 was to the effect that the “er 
parie” decree dated the 22nd of June, 
1972 should’ beset aside. In the other 
application, viz’. ;" Application No. 2704 of 
1972, the ‘respoudent sought for stay cf 
execution of the decree and further pro- 
cessing of the same. 


6. In the affidavit filed in support of the 
application for setting aside the so-called 
ex parte decree, the’ allegation was that 
the ‘Court, while issuing notice in O.P. 
No. 195 of 1971, did not issue the same 
to the Bombay address of the respondent- 
firm as was usual on prior occasions when. 
the Arbitrator was corresponding with the 
parties, but such a notice under section 14 
(2) was sought to be served on a clerk 
of the ‘respondent-firm then set up in 
Madras and that the said clerk had no 
authority to receive the said notice issued 
by the Court. The respondent would 
add that it came to know about the pass- 
ing of the ex, parte decree only in Novem- 
ber, 1972, and in those circumstances, 
souzht for the setting aside of the es 
parce decree. The prayer in the other 
application was, as already noticed, only 
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consequential to that.asked for in Appli- 
cation No. 2703 of 1972. 


7. In the counter-affidavit, the appellant 
specifically brought to the notice of the 


respondent that the notice in O.P. No. : 


195 of 1971 was acknowledged by one 
Nandalal Agarwal, describing himself as 
Assistant Manager of the respondent- 
company working in Madras and that he 
had the requisite authority to receive the 
same and he was also directed to do: sO by 
the manager of the office. 

8. A reply affidavit was filed to this 
counter-affidavit. Here again, the res- 
pondent did not say that Agarwala did not 
bring the matter of such service of a Court 
notice regarding the filing of an award 
into Court to the ' notice of the local 
Manager, or of the Bombay Office but 
, would spin up. the matter by reiterating 
that Agarwala was not competent to re- 
ceive any notice on behalf of the respon- 


dent and no one in the Madras Office was ~ 


authorised to represent the company. 
.9. The matter came up before Paul, J. 


The learned Judge was of the view that. 


it was an “ex parte” decree as is ordinarily 
understood in legal parlance, and that in 
the absence of such notice, knowledge, in- 
formation or intelligence of the proceed- 
ings in Court, on the part of the respon- 
dent herein, it would not be fair to sustain 
the ex parte decree under which the ap- 
pellant should be allowed to work out its 
rights. In those circumstances the 
learned Judge set aside the decree passed 
On the basis of the award, viewing it as an 
“ex parte’ decree. It is against this deci- 
sion, the present appeal has been filed. 
| The two questions that arise for 
consideration in this appeal are: 
Firstly, whether the service of notice 
. issued by the Court under section 14 
`. (2) of the Arbitration Act is sufficient 
notice to the parties concerned and whe- 


:ther there is any void in either the pro- 


: cessing of such service or the effecting 
~ of: such service. . 


- Secondly, whether the E E can 
- agitate in this Court, in the manner it 
has attempted to do, on the foot that 
` there was no notice to it under section 
` 14 (2) and-that the service on Agar- 
“wala was without warrant and whether 
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in those circumstances it could consider 
it as an ex parte decree and avoid the 
same in a manner ordinarily known to 
common law. 


11. Though under section 41 of the! 


Arbitration Act, there is a general mis- 


cellaneous provision enabling the adoption 
of the provisions of the Code of Civil 
Procedure of 1908 to all proceedings aris- 
ing under the Arbitration Act, yet the 
same is subject to the provisions of that 
Act. Caution, therefore, is required 
while mechanically adapting or invoking 
the procedural provisions of the Code of 
Civil Procedure, 1908, when dealing with 
substantive provisions under the Arbi- 
tration Act. -That this is the intention 
is clear from a comparison of certain re- 
levant provisions of the Code of Civil 
Procedure and the Arbitration Act and 
the interpretation given to them by the 
highest’ Court of the land. Weare here 
concerned with service of notices, and not 
with reference to service of summons. 
Section 142 of the ‘Code of Civil Proce- 
dure, expressly lays down a mandate that 
all orders and notices served on or given 
to any person under the provisions of 
the Code shali be in writing. The Sup- 
reme Court, however, while interpreting 
the word ‘notice’ appearing in section 14 
(2) of the Arbitration Act, have express- 
ed themselves very clearly that such a 
notice need not be in writing. In fact, 
_they said that an oral notice to the par- 
‘ties concerned would be a substitute and 
could be validly acted upon. In fact, the 
ratio of the decision of the Supreme 
Court reported in Nilkantha v. Kash- 
nath* categorically gives the impression 
that such notice as is required under sub- 
section (2) of section 14 of the Arbitra- 
tion Act need not necessarily mean com- 
munication in writing, but, on the other 
hand, the learned Judges were of the view 
that if m a given case there is proof of 
intimation or the gaining of intelligence 
of the administration of a warning by the 
Court to the party concerned, that an 
award has come to Court and that it was 
filed by the Arbitrator as required under - 
section 14 (1) of the Act, then, the Sup- 
reme Court is of the view that such a 





1. A.I.R. 1962 S.C. 666, _ 


1] ALVEL SALES #, DUJODWALA INDUSTRIES (Ramaprasada Rao, F.) 


notice is a valid notice.. In that cage the 
Supreme Court, observed as follows: 


“Sub-section (1) of section 14 of the 
Arbitration Act (X of 1940) requires 
thè arbitrators or umpire to give notice 
_.in writing to the parties of the making 
and signing of the award. Sub-section 
(2) of that section requires the Court 
after the filing of the award, to give 
notice to the parties of the filing of the 
award. The difference in the. provi- 
sions of the two sub-sections with res- 
pect to the giving of notice is signifi- 
cant and indicates clearly that the 
notice which the Court is to give to the 
parties of the filing of the award need 
not be a notice in writing. The notice 
can be given orally. No question of 
the service of the notice in the formal 
way of delivering the notice or tender- 
ing it to the party can arise in the 
‘case of a notice given orally. The 
communication of the information that 
an award has been filed is sufficient 
compliance with the requirements of 
sub-section(2) of section 14 with res- 
pect to the giving of the notice to the 
parties concerned about the filing of 
the award. ‘Notice’ does not neces- 
sarily mean ‘communication in writ- 


ing’. ‘Notice’ according to the 
Oxford Concise Dictionary, means 
‘intimation, intelligence, warning’ and 


has this meaning in. expressions like 
“give natice, have notice’ and it also 
means ‘formal intimation of some- 
thing, or instructions to do something’ 
and has such a meaning in expressions 


like ‘notice to quit, till further-notice’ ., 


We are of opinion that the expression 
‘give notice’ in sub-section (2) of sec- 
tion 14, simply means giving intima- 
tion of the filing of the award, which 
certainly was given to the parties 
through their pleaders-on 21st Febru- 
ary, 1948. Notice to the pleader is 
notice to the party, in view of rule 5 
of Order 3, Civil Procedure Code, 
which provides that, any process serv- 
ed on the pleader of any pleader shall 
be presumed’ to. be duly communicated 
and made known to the party -whom 
the pleader represents and, unless the 
Court otherwise directs, shall be as 
- effectual for all purposes as'if the 
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same had been given to or served on — 
the party in person”. 


No doubt, in that case, the Supreme 
Court was considering ‘whether a notice 
to the pleader was notice to the party. 
They held it was, and added that it was 
so, in view of rule 5 ‘of Order 3 of the 
Code.of Civil Procedure. 


12. Taking advantage of this observa- 
tion of the Supreme Court, a contention 
ig sought to be made by Mr. Shanmu- 
gam that in the instant case even if 
Agarwala is to be regarded as an 
authorised representative or an agent 
such a service should be in the manner - 
provided for in the Civil Procedure Code. 


Here again, we have to. point out that 
Order 3 is a special ‘procedure in the 
Code touching upon the manner and 
method by which Courts should recog- 
nise agents and pleaders. Tf no such 
norm 'is prescribed or a mandate set for 
the. Courts to act apd accept agents of 
parties, it is likely to lead to confusion. 
Therefore, it was the Procedural Code 
thought of prescribing certain conditions 
by which the Courts should recognise 
agents and provided in Order 3, rule 6, 
that such agents who are to be recognized 
as “agents” within the meaning of Order 
3 should be persons who have a special 
or a general authority in writing from 
the principals concerned. This is not 
the apposite rule for consideration at all 
and particularly im the light of the obser- 
vations made by the Supreme Court as 
above, that a notice under section 14 (2) 
of the Aribitration Act need not be in 
writing. Obviously, the Supreme Court, 
conscious of the difference between’ the 
provisions in the Code of Civil Proce- 
dure and the Arbitration Act, made a 
departure in the .matter of the under- 
standing of the words ‘service of notice’ 
contemplated in séction 14 (2) of the 
Arbitration Act and observed and it need 
not be in writing and it would suffice if 
an intimation or an intelligence or a 
warning is given to the party concerned 
about the bringing of the award into the 
Court. ` 


13. In the light. of the discussion, as 
above, it is for us to consider whether 
the service-on Agarwala should be deem- 
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ed to be valid service in the circumstances 
of the case. We have referred to the 
pleadings. The respondent would allege 
in the affidavit in support of the applica- 
tion to set aside the so called ex parte 
decree that no one had any authority to 
receive the notices from Court; when 
the respondent was confronted with a 
specific allegation in the counter-affidavit 
that the notice under section 14 (2) of 


the Arbitration Act was served on Agar- 


wala who represented himself as Assis- 
tant Manager and has affixed the seal 
of the firm to the copy of the notice 
served by the bailiff of this Court on 
him, even then, the respondent would 
barely reiterate thar Agarwala did not 
have the requisite authority to receive 
the notice. The respondent would not 
even state at that critical stage that Agar- 
wala did not pass on the information of 
such service to it. As we felt a doubt 
whether the words Assistant Manager 
appearing in the docket proved such ser- 
vice of notice on @garwala who was 
admittedly functioning in the Madras 
Office of the respondent firm we thought 
fit to examine him as a Court witness. 


14.. Mr. Agarwala gave evidence today 
before us. He is a Graduate and obvi- 
ously therefore is well-acquainted with 
commercial practice. According to him, 
Mr. Gupta who was the Manager of the 
firm was not present in the office on the 
date when the bailiff sought to serve the 
notice on the respondent-frm on 15th 
September, 1971. Not only Mr. Agar- 
wala admits that he received the notice, 
he also says that he has affixed the seal 
of the firm. But he would say that the 
seal was openly available to anybody in 
the firm. We do not believe him in this 
respect. Being an educated person en- 
trusted with the administration of the 
office during the absence of the Manager, 
the elementary duty of his was to see that 
the seal of the office was not misused or 
lightly used by anyone functioning there- 
‘in. Apart from this, he would say that 
he recetved the notice, mislaid it and 
never informed his employer about it. 
Here again we are unable to believe this 
witness. That this witness is speaking 
falsehood is clear from the fact that 
even in the reply affidavit filed by the 
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respondent-firm, it would not: allege that 
Mr. Nandalal Agarwala did not inform. 
it about the service of notice under 
section 14 (2). We hold that Nanda- 
lal Agarwala received the notice as a 
person who had implied authority to 
act for the respondent-firm functioning 
in Madras and that in the peculiar cir- 
cumstances he ought to have conveyed the 
information of such service to the res- 
pondent-firm. 


15. This is what-is required under the 
rule laid down by the Supreme Court. 
What is necessary is that the person ag- 
grieved, who can be either party to the 
arbitration dispute should have the intel- 
ligence or a warning or information about 
the filing of the award. In the cir- 
cumstances stated, and as we hold that 
service on Nandalal Agarwala has been 
effected and it should be deemed to be 


` service on the Madras branch of the res- 


pondent-firm, we have no hesitation to 
hold that he should have passed on that 
information either to his manager soon 
after his return, or to the head-office at 
Bombay immediately thereafter. 


16. The plea is that even though such 
service was effected on 15th September, 
1971,- the respondent-firm came to know 
about it only in November, 1972. Under 
Article 119 of the Limitation Act, 1963, a. 
period of thirty days is provided for 
setting aside an award or getting an award. 
remitted for re-consideration, from the 
date of service of the notice of the filing 
of the award. The date of service of the 
notice of the filing of the award is 15th 
September, 1971 as it was served on Agar- 
wala who was functioning on behalf of 
the respondent-company at Madras. 
The reasonable impression which we 
gain on a perusal of the pleadings and 
particularly after hearing the Court- 
witness Agarwala, is that he should have 
informed the respondent within a rea- 
sonable time after 15th September, 1971. 
The respondent-company obviously lost 
its right and entitlement to have the 
award set aside in a manner known to 
law and as prescribed under the Limita- 
tion Act. 


17 z On the other hand, the appellant, 
after having been satisfied that no appli- 


‘sion Bench of the 
reported in Roshan Lal v. Firm Bridhi- 
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cation was filed by the other party either 
for modification or correction of the 
Award within the meaning of section 15, 
for remittance of the Award within the 
meaning of section 16 of the Arbitration 
Act, filed the application, Application 
No. 1043 of 1972 for passing a decree 
in terms of the Award in O.P. No. 195 
of 1972. This application was ordered 
by Gokulakrishnan, J., and a decree in 
terms of the award was passed on 22nd 
June, 1972, Rightly in the Judge’s 
summons taken out by the : appellant, 
notice was not intended to be served on 
anyone. Mr. Shanmugam, learned 
counsel for the respondent, fairly con- 
cedes that no notice is required on that 
application, because it is the duty of the 


aggrieved party to take steps as per the ~ 


provisions of the Arbitration Act read 
with the Limitation Act within the time 
provided; the applicant who seeks relief 
under the award in the shape of a decree 
in terms thereof need only wait to see 
whether this process would in any way 
be mterdicted by the other party filing 
an application to set aside the award ina 
manner known to law or to cause a 
remittance of the same as provided under 
the Act. Therefore, we are satisfied 
that no notice was called for in Applica- 
tion No. 1043 of 1972 and it was in 
those circumstances the learned Judge 
passed the decree. The question is 
whether this 1s an ex parte decree. 


18. We could do no better than quote 
the expressive language used by a Divi- 
Patna High Court 


Chand',.-which principle was followed in a 
later decision reported in Rajeshwar Pd. 
v. Ambika Pd.? and Ram Chander v. 
Jamna Shankar*®. In the words of the 
learned' Judges: 


“The second point is equally clear. It 
is asserted by the appellants that as 
they had no opportunity to place their 
case before the Court the decree must 
be regarded as ex parte; but it is noth- 
ing of the sort. An ex parte decree 


8, ee 
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3. A.I.R. 1962 Raj. 12. 


ML j—23 


177 

- is`a decree passed by the Court in the, 
absence of the defendants where the 
plaintiff has proved his case; but here 
the presence of the parties was not 
necessary to enable the Court to 
pronounce judgmeat according -to the 
award”. : 


We respectfully agreè with these obser- 
vations and hold that the decree in the 
case' on hand is not ex parte decree at 
all. -This is a decree which the Court 
is bound to pass undar section 17 of the 
Arbitration Act, which appears to be 
rather mandatory in scope. Section 17 
of the Arbitration Act says :— 


“Where the Court sees no cause to 
remit the ‘award or. any of the matters 
referred to arbitration for reconsidera- 
“tion or to set as.de the award, the 
Court shall, after the time for making 

_ an application to set aside the award 
has expired, or such application hav- 
ing been made, ~er refusing it, pro- 
ceed to pronounce judgment accord- 
ing to the award, and upon the judg- 
ment so pronounc2d a decree shall 
follow”. 


It, therefore, appears to.us that there is 
no scope for the conte®.ion that this is 
a case in which an ez parte decree ought 
to be set aside. Even otherwise, the 
respondent had lost its rights to seek for 
the setting aside the award, as under the 
Limitation Act the period had expired 
and we are unable to believe without 
any ‘further evidence, that it was only in 
November, 1972 that the respondent 
had knowledge of the passing of the 
award and the same having-been brought 
into Court at the instance-of the Arbi-. 
trator. 


19. For all the reasons stated above, 


we are unable to agree with Paul, J. 
The Original Side appeal is allowed. 
There will, howéver, be no order as to 
costs. The appellant is at liberty to 
take further steps tø execute the decree 
obtained by it in Application No. 1043: 
of 1972. ` Ho la ape 


R.S. 
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IN THE HIGH COURT OF JUDI- 
~ CATURE AT MADRAS. 

Present :— T. Ramaprasada Rao and 
S, Sursamurthi, JJ- i 


M/s. India Automobiles and Co. and 
otħers .. Appellants” 


4 Ua 


Life Insurance Corporation of India, 
carrying on business at L.1.C. Build- 
ing, Madras2 / Respondert. 


india Automobiles Company carry- | 


ing on business No. 3/18-C, Mount 
Road, Madras-2 Appellant 
D. 


Lif- Insurance Corporation of ,tndia, 
Carrying on business at L.I.C. Build- 
jogs, Madras-2 Respondent. 


Lif» Insurance Corporation of India 


Plaintiff 
v. | 
M/s India Automobiles & Co. and 
others k Defenda its, 
ang 
India  Automohiles Company’ . 
Madras-2 s P.aintiff 
J. 


Life Insurance Corporation of India; 
L.I.C. Buildings, Mount Road, 
Madras-2 .. Defeid mt 


Co-owners— Lease by joint owners in favour 
of one- among them — Validity — Suit for 
arrears of rent—Claim of interest at 12 per 
Gent. per annum—Whether can be allowed— 


No express or implied contract— Lessor entitled ` 


fo only © per cent, per annum. 


There is nO provision in the Transfer of 
Property Act or for that matter urder 
- the well known principles in cCmmcn 
law which’ prevents joint owrers cf pro- 
perty from leasing Out the same to cre 
amongst themselvss. [Para. 6.] 


Where the plaintiff filed a suit for reco- 
very of a sum of Re. 59,026 tewards rent. 





*0.S.A.Nos.62 and 63 of 1973; C.S. No. 54 of 
1969 and C.S. No. 87 of 1972. í 
17th June, 1977, 
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and the suit was decresd witb interest 
thereon at 12 per cent. per annum from 
the date it became due, 


Held: There was no justification for the 
grant ofinterest at }2 per cent. per annum. 
There was no contract or implied under- 
standing tO pay suchinterest. The de- 
cree should be modified and the defen- 


dants directed to pay to the plaintiff a 


sumof Rs. 59,026.26 together with 
interest thereon at € per cent. per annum 
from the date of plaint to the date 
Of payment. - [Para. 12.1]. 


Cases referred to: i s 


Girindra Chandra Pal Chowd! uri ard others v. 
Sr e Natı Pal Ghowdhuri & others (1906) 
5 CalL.J. 141; Rue v. Rue, (1962) A.C. 
496 ; Rajammal v. The Chief Judge of 

Court of Small Causes, (1949) 2-M.L.J. 555; ` 
62 L.W. 750 : A.I.R. 1950 Mad. 185: 
Hari Ramjee Gore Sastri v. The Malatar 
District Beard, (1950) 2 M.L.J. 810: 


Appeals vnder Clause 15 of the Letters 
Patent against the Judgments and decrees 
of tbe H-nourable Mr. Justice N.S. 
Ramaswami, dated 23rd October, 1972 
and passed in the exercise of the Orcirary 
Original Civil Jurisdicticn of this Court 
in G.S. Nes. 54 of 1969 and 87 of 1972 
respectively. oi 


-G. Ramaswami,{ or G. Jagadisa Iyer, fo 
` Appellants in both the Appeals. 


S.K.L. Ratan, for Respondent in both the 
Appeals. l re 


The Judgment of the Court was delive- 
red by 


Ramaprasada Rao, 7.—'These apreals are. 
agair st the judgment of N.S.Ramaswami, 
J. Two suits were tried by him tcgether 
and he rerdered a common judgment 
therecn. No oral evidence was let in 
but documentary evidence was enter- 
taired and marked in one of the suits. 
The parties are referred to with reference 
to their rank and descripticn in Q.S. 
No. 54 of 1969. C.S. No. 54 cf 1969 is 
a suit filed by the Life Insurance Ccrpo- 
raticn of India against the defendants, 
the first defendant of wich is M/s. India 
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Automobiles & Co., and defendants 2 
to€ being its partners, the respondents 
herein, for recOvery Of arrears Of rent 
as their tenants. C.S. No. 87 of 1972 
is a suit filed by the first defendant in 
‘G.S. No. 54 of 1969 (India Automobiles 
Go.) against the Life- Insurance Ccrpo- 
ration cf India for a declaration that 
they are entitled to the benefits under 
the provisions of the City Tenants 
Prctection Act in respect of one of the 
‘derrised items. Seven c0-owrers cwned 
‘a large extent of land.in Mount Road. 
The entire property. bere Muricipal 
Door Nos. 2/18 and 3/18, Mount Road, 
Madras. Tle second defendant is the 
senior partner of the. first defendant. 
He along with six others owned the vast 
extent of land in Mount Read. Diffe- 
rent portions of. the suit land were 
leased out to different persons, , One 
such portion of land reasvurirg abcut 
4 grounds 151 sq.ft. carved ovut cf the 
totality of the_land was leased by the 
seven cO«<Owners in favcur of One co- 
owner,. the second .deferdant herein, 
under Exhibit P-1 dated 22nd September, 
1947 wto was’ by then the scle pro- 
prietor of the India Automr biles. 
This firm later on, became a- partrer- 
ship with’ defendants 2 tc 6 as- partners 
therein. It is common ẹgròurd that 
the second defendant was in, pcssessicn 
of the land demised under Extibit P-1- 
long prior to- the lease and he has erected 
superstructures Of his-own on. the said 
land. -Urder another lease’ deed 
Exhibit P-2 the same co-owners includ- 
ing the second defencant let out 8700 
‘sq. ft. of land together with. a super- 
‘structure thereon tO the second defendant 
-who was also a co-owrer tkereto and 
defendants 1 to.6 are in possession of 
such demised land and superstructure 
under Exhibit P-2 dated 3rd Octcber, 
1947. Under Exhibit P-1, tre defer.dants 
after they became partners along with 
the second deferdant were tc ‘pay a 
-~ monthly rent of Rs. 150 for tke lease of 
the vacant land ~of an extent of fcur 
grounds 151 sq.ft. and similarly under 
Exhibit -P-2 the defendants obliged . to 
pay themselves rent fer the land and- 
-superstructure ‘at Rs. 2°0 per. month. 
The léarned Judge himself, has noted 
that it ig common ground that tke sub- 
i: iË ba‘ A * P 
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ject-matter of the lease under Exhibit 
P-1 was orly a vacant site and that 
under Exhibit P-2 was a site ard super- 
structures. Several years thereafter, all 
the co-owners includirg the second 
defendant scld under Exhibit P-2 dated 
30th July, 1953 tbe- premises” bearing 
municipal dcor Nos. 2/18 and 3/18, 
Mount Read, to the New Guardian. of 
India Life Insurance Corpany Limited 
and the Official Trustee of Madras, 
who were predecessOrs-in-interest of the 
Life Insurance COrpcraticn of India’ 
The case of the Life Insurance Ccrpo- 
ration of India-herein after referred to 
es the respondents, is that by such pur- 
chase ` under Exhibit P-3 tkey have 
beccme the owners ofnct only tke vacant 
land. conveyed therein but also the 
Sy erstructures standing on it which were 
by then in the Occupation of the defen- 
danis. It is nct in dispute that after the 
purchase, tte Insurance Company 
recogrised the defendants as their ter.ants 
of the respective portions in their Cccu- 

ation and as -deleniated in Exhibits 

-I and. P-2 and were cOllectirg rents 
from tlem. The defendants who were 
entitled to a rerewal of tke leace, made 
a written demand for such a recognition 
of their status and- in the dccuments 
filed it is seen that a draft lease deed 
was alsO prepared at One stage which 
was intended to fvrtrer the interests of 
the defendants.” 


2. More than a decade after such 
consistent establishment of the jural 
relationship of landlord and tenant as 
between the Life Insurance Gorpcration 
of India, and the defendants, the Ccrpo- 
ration ‘filed an-applicaticn fcr fixation 
of fair rert as regards the derrise urder 
Exhibits P-1-and P-2 and also: contempo- 
raneously filed an application fcr evic- 
tion of the defendants under the Madras 
Buildings (Lease and Rent Ccntro}) 
Act. The defendant’s case was trat the 
subject-matter of tte lease was Only a 
vacant site and. the superstructure 
thereon always belenged to them and 


: that, therefcre, tte Buildirgs Act wç uld 


not apply at all. The Qorpcration was 
not successful befcre the Rent Ccntroller. 
On appeal, a ‘finding was called for 
regarding tke Ownership of the super- 
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structure and ultimately the appellate 
Gourt held that the superstructures 
belonged to the Corporaticn,. In so 
doing, the appellate authority fixed the 
fair rent in respect Ofitem X in -Schedule 
A to tke plaint at Rs. 994 per mensem 
this item being the subject-matter cf 
the demise under Exhibit P-1 ard fixed 
the fair rent fer item 2 in Schedule A 
to tte plaint at Rs. 1,451 ‘per mersem, 
this item beirg referable to 8700 sq.ft. 
plus the superstructure leased Out under 
Exhibit P-2. The present suit C.S. 
Ne. 54. 2f 1962 is a suit filed by the Cor- 
poration for arrears Cf rent in respect of 
the occupation of their preperty by the 
defendants and covered by leases Exhibits 
P-J and P-2. In this suit a sum of 
Rs, 39,294.71 is claimed as the arrears 
of lease in respect of item I of plaint 
Schedule A and another sum of 
Rs. 59,026.02 as atrears in respect of 
item No, 2ofthe A Schedule. Obviously 
the difference between the fair rent as 
fixed and the contract rent was the sub- 
ject-matier Of the claim in this svit. 
In so far as item 2 in Schedule A to the 
plaint is concerned there is-no dispute in: 
these proceedings because this was the 
subject-matter of the lease under Exbibit 
P-2 and the demise itself was referable 
to both the lands and tke superstructure. 
The right of the Corporaticn to claim 
the difference between tle fair rent and 
the contract rent is not disputed before 
us. Tle only dispute raised is as tO the 
date from when such a claim could be 
projected. - As regards item I Of the 
plaint A Schedule, the defendants’ con- 
tention is that at all -material times the 
superstructure belonged to trem and 
the demise was only of the vacant land 
and that therefore, the Madras Buildings 
(Lease and Rent Control) Act, can Fave 
no application to such a demise and that 
fair rert cannct be fixed by a statutory 
Tribunal functioning vnder that Art 
and that the claim based on suck fair 
rent is unsustairable. The lsarned 
Judge, wbo recast the issves, set the fol- 
lowing issues for trial befcre him: 


1. Whether the Rent Ccntroller had ro 
jurisdiction to fix the fair rent in respect 
of the- property covered by the | ease 
dated 22nd September, -1947 (2.¢., Item 
No. Dof Schedule A to the plaint)? ` 
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2, Wkether the fixation Cf fair rent in 
respect Of item No. 1 property is 
incompetent and not valid ard binding 
on defendants and isofno legal effect > 


3. Whether the plaintiff is the cwner 
of the svperstructures put up by tbe 
defendants on item No. 1 of Schedule A. 
to the plaint? 


4. Are the defendants not liable to 
pay the sum of Rs. 39,224.71 claimed. 
for fair rent in respect of the No. I 
property? i 


5. Are ‘the defendants liable to pay 
the fair rent from tke date-of the peti- 
tion as Claimed in the plaint in. respect 
of beth the items? 


6. Are the defendants liable to pay the 
entire amount claimed as fair rent in 
respect Cfitem Nv. 22~ 


7, To what relief the prrties are entitled ? 


3. In the other suit C.S. Ne, 87 cf 1972,, 
the defendants as plaintiffs trereir seek. 
for a declaraticn that wlat was leased 
under Exhibit P-1 y.as orly a vacant 
land and that the superstructure belor gs 
to them ard that, therefcre, they are 
entitled to prCtecti¢n urcer the Madras: 
City Tenant Pretecticr Act. The deci- 
sicn in this suit would mainly deperd 
upon the firdirg cn the issve as to what 
was the subject matter cf the lease ur der 
Exhibit P-1. It is now ccmmon ground 
that if the subject-matter cf the demise. 
under Exhibit P-] was orly a- vacant 
land, then the defencants wculd not 
be entitled tc a declaraticn as pre 
fer by-them in G.S. No. 87 cf 1972, since 
such: rights cculd be prcjected crly in 
asuitfcr ejectm nt filed by the landlords; 
that is nct the case here. 


4. Thvs the only questicn which came 
up for decision befcre the learned Jucge 
‘and which is the subject-rratter. c{ these 
appeals is, whether tre defendants wto- 
are the appellants befcre vs, are the 
Owners Of the svperstructures Over the 
land (item Iof Schedule A) cOvered by 
the demise under Extibit P-]. If it 
is found that the defendants .ar the 
owners Of such superstructure, then it 
follows that tł e Rent Controller would 
have no jurisdiction to fix the fair rent 
and to thet extent, therefore, the Cor- 


i] 


poratior! would -not be entitled to a 
mney decree for the alleged arrears 
of rent based On the fair rent fixed under 
the Rent Act.. If, however, it is fcurd 
that the superstrutures’‘ were also pur- 
chased by the Corporaticn and there- 
fore, Were not the property: qf the idefen- 


dants, then the defendants should suffer ~ ’ 


the mOney decree as prayed for by the 
plaintiff. l 


5. We shall first dispcse of the legal 
contention that is raised in this case 
that the co-owners Of prOperty carrot 
lease either the whole or part of such 
property owned by them to one ?mOngst 
themselves and that, therefcre, Exhibits 
P-1 and P-2 are void and unenfcrce- 
able leases and there was no transfer 


of interest either in favour of the seccrd ` 


defendant in the first irstance:or later, 
such interest was not acquired by defen- 
dants as partners of India Automobiles. 
Strong reliance was placed upon the 
decision in Girindra Chandra Pal Chowdhurt 
ard otiers v. Sree Nath Pal Chowdhurit and 
etkerst, and a decision of the Hcuse cf 
Lords referred to in Mulla’s Transfer 
of Property Act (V Edition. page €38). 
We may at once state that the question 
which arose before the Hcuse of Lords 
in the above case was whether a person 
can grant a lease to himself. While 
negativirg that contention the learred 
law lords hold that the law does not 
enable a person -to grant himself a lease 
of land of which he is tke owner. Lord 
Denning, who also gave a concurrent 
judgment, made certain observations 
which are apposite in the present case. 
We shall extract them as it would be 
convenient and better todo so, In Rue v. 
Rue*, which is the case relied upon, 
Lord Denring observed as follcws: 


“Tas the Law cf Property Act, 1925 
changed all this? It has certainly 
ehanged it where two persons grart 
a tenancy by writing tc one of them- 
selves, as where A and B grant a 
yearly tenan-y to B; ard B enters 
into covenants with A and B to repair, 
and so forth. Such a tenancy is 
valid under secticn 72 (4) because 


CEF 


itisa ‘“‘conveance’’; and tle coverants 





1. (1906) 3 Cal. L.J. 141. ` 
2, (1962) A-G. 496 at p. 513. 


‚therein are enforceable. 
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are enforc'able under section ‘82 (1) 
- just as if B had covenanted witk A 
alone. Notice te quit ‘can be given 
by A.te B or B-te A, So no 
- difficulty arises. | er 
L But what is the position when a person 
grants a tenancy by writirg to kimself 
(A lets tc A) or two perscrs grant 
it to themselves (Aand-B let to Aand 
B); and tkere are tke usual express 
or implied covenants. (A cOvenart 
with A or, A and B jointly covenant 
with A and Bjcintly)? such a terancy 
does not come within section 72 14); 
“nor do the ccvenants come within 
section 82 /1) becavse both those 
sub-secticns as J] read them, Only 
apply where One of tke persons at 
any rate is not on both sides,” 


, 


6. On the basis of the rule in Rue v. 
Rue}, the learred Judge thought trat 
Exhibits P-I and È- are unenfcrceable. 
But if we analyse the ratio of that deci- 
sion, it isszen that if the parties to the 
document are not the same and if A 
and -B are the lessers and A is the lessee, 
such a lease is possible and tle covenants 
Even the 
decision in- Girindra Chandra Pal Ghowdurt 
v. Sree Nath Pal Chowduri®, is-distir guish- 
able. That was a case where it was 
found that there was no relaticrship 
of: landicrd and ‘tenant at all between 
the < parties - and in that centext the 
claim for recovery Of rent by the so- 
called landlord’ was  negatived, The 
principle laid down by Lcerd Denning 


in -Rue v. Rue4, is accepted by well-krown 


authors. In Hill and Redman’s ‘Law 
of Landlerd and Terant—15th Ecition, 
page 633, the above House of Lerds 
case is quoted fcr the propcsiticn that 
two Or mOre persons car assign tO One 
or more Of themselves; but the number 
of assignees must -be at least one less 
than the number Of assignors, Woodfa}l 
on Landlord and Tenant, 27tt Edition, 
page 61 refers to Rue v, Rue}, as authority 


for the proposition that jcirt terants 


cannot grant a lease to themselves. We 
do not find any provision in the Transfer 
pL I I TT TA 
1, (1962) A.C.496.  ” 
2. (1906) 3 Cal.L.J. 141. 
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of Property Actor for the matter ofthat 
under the well-known priftciples in ccm- 
mon law whicb prevents joint Owners 
of property from leasirg Out the same 
tO one amongst themselves. We- hold, 
therefore, ttat Exhibits P-1 and P-2 
are valid leases and the relationship 
between the defendants znd the Corpo- 
ration at all times.was_that of tenants 
and, landlords. Í j 


3, That ‘this jural relatiorship was. 
` correctly understood between the parties 
is also clear from the’ fact that the 
Gorpcraticn was regularly ccllectirg the 
tents-frcm the defendants, (sometimes 
from the second defendant wher: he was 
the proprietor of India Automobiles) 

and this again is demorstrative prcof of 
the intention Of parties that trey reccg- 
nised svech a contractual relationship 
as between themselves. In fact, one 
of the documents disclcsec in the cCurse 
of trial is Exhibit P-9-a, That.is a draft 
lease ` deed which `- was ‘apparently 
-exchanged- between, the parties (vide 
Exhibit P-8, P-10 and P-14). Here- 
again. the Corporation harped' upon 
the jural relaticnship of lesser and lessee 
as between itself and the defendants 
and wOuld also give credence to the 
renewal clause contained in | Exhibits 
P1 and P-2, .In fact; the draft lease 
deed was prepared in pursuance’ Of the 
exercise Of that option tc renew the 
lease by the lessees (defendants), We 
shall, of cOurse consider Exbibit P-9-a 
further while deciding the guestior as 
to wh? is the Owner of the superstructure 
in item I cf Schedule’A to the plaint, 
But for the purpose of the present dis- 
cussion jt appears tO us-tO be clear that 
ate conduct of the Corperaticn in col- 
lectipg the rents and their attityde in 
-aving recognised the right in tl e-defen- 
dents 'to Cbtain rerewal cf the lease: as 
lessee, are all pointers-to the ccrclusicn 
that ‘the parties always understood that 
one was the landlord and -tke cther was 
the tenant in-vespect cf the prcperties 
‘which were the -subject-matter cf the 
demis: under Exhibits P-1 ard P-2..- - 


8. We; therefore, bold that there was 
a valid lease which the defendants could 
enforce əs against the successOrs-in- 
interest of the qu0ndam . Owners of the 
totality of the property and that in 
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particular, Exhibits P-] and ‘P-2 are 
valid instrvments. mo, 


9. The next qvesticr, therefcre, is as 
to what was the subject-matter of the 
lease ‘uncer Exkibit P-1. We heve 
already seen that- under Exhibit P-2. 


beth land ard the superstructure were 
leased, Eo + 


xo. In Exhibit P-1 land measurirg A. 
grounds 151 sq. ft. was leased out by 


‘ the co-Owners tO One amongst themselves, 


Therein, it was made-clear that the 
buildings or sheds on that porticn of 
the vacant land which was demised 
under Exhibit P-1 was already ‘put up 
by the-second defendant when he was 
the proprietor of Indian Automdhiles 
and that the said superstructures Or 
buildirgs belcrged tc them. Even in 
the Sckedule the description given is 
that 4 grounds and 151 sq; ft. vacant 
land were leased cut and it was not 
covenanted trat any superstructvre there- 
on: was tre- subject-matter of the lease. 
Ween the totality of- the property from. 
-whick the’ abcve 4 grounds and IS] 
sq. ft.;was carved out and leased to 
the defendants was sold under Exhibit 
P-3 dated 30th July, 1953, thé “co- 
owners harped upon the fart thet there 
were-sCme tenants in the suit property, 
who have put vp superstructures cn the 
leased land; that those structures belonged 
to them. It was also made clear thet 
some buildings which were the svbject- 
matter of sale under Exhibit P-3 were 
those buildirgs wkich belcrged to the. 
vencors, There was a candid and clear . 
reference to the fact trat some cf the 
tenants, who were Cccupyirg the por- 
tions of ‘the land‘ sold urder Exhibit 
?-3 have erected independently buildings 


a 


: of their own and that they were selling 


to the Ccrpcraticn. or their prececessor 


their right under, the respective leases: 


with these tenants to acquire buildirgs 
erected by them.. Dichotcmy _ there-- 
fore was maintained thrcughout the 
recitals in Exhibit P-3 as between the 
“buildiras owned by the entirety of the 
co-owners and those structures belcnging: 
to the tenants (one such, tenant ‘was @ 
cO-Owner), who.. were in Cccupation 
_of the portions .cf the. land,- which. were 
the svbject-matter of the sale under 
Exhibit P-3. We have already expres- 
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sed the view that defendants 2 to .6-after 
they became partners of the first defen- 
dant and the second defendant as pro- 
prietor of India Automobiles put up 
structures On the leasehold land which 
trey took on lease under Exhibit P-1 and 
at all material times these structures 
belonged to them. Having -regard to 
the express recitals ir Exhibit P-3 which 
made a distinct refererce to the build- 
ings owned by the tenants in occupation 
of the land which were conveyed under 
‘Exhibit P-3, it is impcssible tc cOme to 
the conclusion that the buildirgs which 
admittedly belorged- to the defendants 
and constructed On tte vacant land taken 
on lease ‘by them under Exhibit -P-1 
was ever or could be the subject-matter 
-of the sale under Exhibit P-3. .In fact 
one Of tle recitals in Exhibit P-3-is tat 
the co-owners have handed over to the 
Corporation or their predecessors the 
several lease deeds regardirg the prce- 
perty conveyed. “Obviously, -one such 
lease deed is Exhibit P-J. This was 
acted upon by the Corporation as is 
seen from the admitted fact that they 
collected ‘the rents from the defendanis, 
‘They were even prepared tO reccgzlise 
the right vested in the defendanés..as 
lessees to renew the lease of tte land only 
as per the terms cf Exbibit P-1. - This 
is clear from Exhibit P-9-a. Even ir 
the. Schedule to Extibit P-3, emphasis 
was laid on the fact> that what was 
sold was land together with the buildings 
belonging ‘to the “‘vendors”, It, there- 
fo-e, followstkat if the “superstructure”? 
-did not belong to-the vendors ther. it did 
not pass) under Exhibit P-3.-. Tt is no- 
body’s case that«the  superstructvres 
-whìch were standing cn the-land and 
-mhich ‘were .the subject-niatter of the 
‘lease under Exhibit Pz] were over-the 
property of all the co-owners. Js fact 
-it is practically admitted that the ‘super- 
Structure «or: the buildings which -were 


standing on the land which is the-subject- B 


matter -of the demise under Exhibit 
P-f was- the property of- the’ India 
-Autcmobiles and thereafter: the pro- 
perty of-the defendants. “What is- bow- 
-ever harped upon by the learnéd Judge 
is that there is no prcof that the defen- 
dants paid property tax to the said s: per- 
structure belonging to trem. This is-2 
matter which does not arise strictly for 
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consideration at all. If the’ defendants 
have avOided the payment Of-the pro- 
perty tax as-per the provisicns of the 
Madras Cerpcraticn Act, it is fcr the 
Corpcraticn to take steps against them, 
Exhibits. P-23 and P-24 no doubt would 
refer tO the payment of property tax 
made by the Ccrporation bv reason of 
their-purchase of the-land-and the various 
other- superstructires. conveyed under 
Exhibit, .P-3.- The mere exbibiticn: of 
such receipts fcr payment. of--property 
tax cannot-relp the Cerpcraticn at all, 
ncr would it be a document which can 
` categorically be said‘to be)-agair st-the 
interests of- the defendants, There is 
abundant proof in tkis case to shcw that 
the defendants are ‘the Owners of the 
Superstructures in question, It, there- 
fore, fcllows -that in ‘so° far as item I 
of A Sctedule to the -plaint is concerned, 
the superstructures alwavs belcrged tò 
the appellants in O.S. Appeal No, 62° 
of 1973 and, that, therefcre, the: statu- 
tory: functionaries under the Madras 
Buildings (Lease and Rént Ccntrol) 
* Actdid not have the jurisdicticn to énter- 
tain an applicaticn. for- fixation of fair 
rent to'a property which ‘was only a 
vacant land, In consequence’ there- 
fore, thé Ccrpcraticn (respondent in 
this appeal).cannot lay a suitfor ‘recovery: 
of rent based on the order made by such 
statutcry-Tribunal under the Refit Act,, 
and..claim the difference `.between -the 
so-called fair rent and the contrect.rent.. 
‘Lhe .claim of the Corporaticn fcr reco-. 
very Of-Rs. 39,224.71 as arrears of rent: 
in“respect Of item I of the plaint Schedule 
A properties is`not recoverable and the 
appeal O.S.A. No: 62 of 1973 is, there- 
fore, allowed to ‘that extent. 


ux. The contention of the appellant 
that the orcer fixing fair rent takes 
effect frcm the-date of the order is not 
sustainable. In Rajammal v. The Chief" 
Judge of Court of Smail Causes a Division 
ench of our Gourt presided over by 
- Rajamarnar, CJ., has made the posi- 
ticn clear that such fair rent orders are 
efective from the date of applicaticn.. 
The consistert view cf our Court as is 
seen from the ratio in Hari R mjee 
Gore Sastri v. The Malabar Dt, Board, 





= — —= 


o. 1.: 09492 MLL. F. 555 : 62 L.W.750 : A. LR.. 
1950 Mad. 185. i 


{ 
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Kozhikode? is to the same effect as stated’ 
above. We are- unable to accept that 
the order fixing fair, rent under: the 
Madras Buildings [Lease - and Rent 
Gontrol} Act is effsctive only from the- 
date “of the order cf the statutory 
Tribunal, ` = 


12. As regards item II of the plaint A 
Schedule property, there is no dispure 
at all. The claim was fcrrecOvery of a 
sum-0f Rs. 59,026 towards the rent fcr 
this “item; the learned Judge decreed 
the. suit as claimed but granted interes 
therecn at 12 per cent. per annum from 
the date when it became due. We do not 

nd ar y justification for the grant cf the 
interest at 12 per cent. per annum. 
There is no contract Cr implied under- 
standing to pay such irterest. We, 
therefcre, modify the decree in so far 
as this item is concerned ard direct the 
defendants to pay to the Corprraticn 
a sum Of Rs. 59,026.26 tcgether with 
linterestthereon at 6 per cent. per annum 
ifrom. the date of plaint to’ the date of 
payment, 


19. The appeal O.S.A. No. 62 of 1973 
is partly allowed to the extent indicated 
above with proportionate costs. 


14. In-view Of our above firdings, on 
‘the-main issues in both the suits, O.S.A. 
No.. 63 of 1973 against G.S.. No. 87 cf 
1972 is dismissed and there will be n 
Order as tO costs, 


S.J. O. S. A. No. 62 
Pgs porily sowed; 
0.: S. A. Mo. 63 
- dismissed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. - i 


(Special Origiral Jurisdiction.) 
Present.— A. D. Koshal, ‘3. 
K. Kanagasabapathy 


¥ 


. Petitionsr® 


» 


City Supply Oficer, Civil Supplies | 


Department, Madsas-1 and others 
_ -. Respon ents. 


Madras Civil Services (Classification, 
Control and Appeal) Rules, rules 1o— 
Petits ner, permanert staff of the Transport 
depariment deputed t- Civil Supplies Depart- 
ment— Subsequent transfer to parent depart- 
ment— Borrowing department passing - orders 
for recovery ef shortages from petitioner 
relating to the period of his employment in 
the borrowing department— Borrowing depart- 


, ment kad ro jurisdiction—Certicrart ‘issued 


— Constitution of India (1950), Article 226. 


Rule 16 (cf tke Madras Civil Supplies 
(Classificaticn, Gcntrol and Appeal) 
Rules) gave the power Cf inflicting minor 
punishments te a borrowing department. 
But’ that power was available orly so 
long as the concerned officer was serving 
in it- and not after he had gcne back 
to. the parent department. Tris was 
clear from the directicn contained in 
the rule that after completicn of an 
enquiry in a case where tke berrcwing 
department cOrsicered that tke purish- 
ment Cf cCmpulscry retirement, rerrOval 
Or dismissal should be impcsed, it: should 
revert the person concerned to the lend- 


irg authority. The question cf rever-- 


sion could only-crep up if the con- 
cerned emplcyee was still with the 
.borrowirg department. The rule, thére- 


fore, was of no help tọ a borrowing, 


department after the reversicn of the 
emplcyee bad already taken place, in 
which case the lending authority alone 
would be competent to inflict a punish- 
ment, wkether it was of a mejor or 
a minor character, on such employee. 





*# W.P. No, 3118 of 1972. 23rd February, 1977 « 
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tioner ‘in elever irstalments, ard still! 
another order dated’ -tke .6th ef’ May;: 
1971 passed by -the’ Officer last: 
menticred and- hcldirg tke ‘petiticner 
re.porsible for further shcrtages‘2lued‘at 
Rs. J,000.60 which the petitioner was 
dents, namely {1} Deputy Commissioner directed to make gocd tQ the ‘bcrrowing ' 
of Civil Supplies in No. D-2 17314/66, department im twenty instalments.. 
dated. 12th August, 1970. ;- (2)-City- Tn S a 
Supply “ OfFéer, “Madras in R. No. The petitioner filed befcre the Qomrii-, 
H-8. 9662, dated 12th August, 1970 siorer of Civil Supplies, Madras, an ap- 
and: R.: No: H. 8. 9661/68 dated 6th. peal-against all the three orders above-. 
May, 1971; and (3) Commissioner of. mentioned but thé ‘same was dismissed ' 
Givil-Supplies .in proceedirgs. K. Dis. by ar order dated the 6th of July, 1972. 
$0718/72 „dated 6th , july, 1972 and which,along with the three Original orders 
quash: the.said orders and made therein is challenged by the petiticner wider": 
and tO direct the refund of the'amcunt Article 226 of the Constitution of India | 
already recovered from the petitioner with a prayer that they be quashed by a` 
under the ‘said order. © 3 writ Of certiotari, a ge 


Reece. E E es an: ue 
R, Kunchithapadam, for Petitioner, 
G. Chinnasami,’ for ` Government 
Pléader'on behalf cf Respondents.. 


ales RANAGÅSABAPATHI 0. CITY SUPPLY OFFICER (Koshal, kj j 


Petition tunder Article 226 0f-thé! Consti- 
tution of India, praying: that in the cir- 
cumstances. stated therein, and in the 
affidavit filed therewith ‘the High Court 
will -be pleased to issve a writ of certt- 
rıri calling for.the records of the resp?n- 


a E 
2: ‘The sole ground. ‘put forward in : 
_ Support Of the petiticn 'is'that after . the 
petitioner had left the borrowing departe i 
mertand gone back to the parent depart- ` 
ment; the. officers Of the borrowing. 
departmert hed no jurisdiction to tak 
avy disciplinary proceedings against-him. 
Thar an ofder dirécting ‘recovery cf apy” 
amounts on account of shortages ete., 
js one imposing ‘a mirior punishment:on* 
thé concerned employee is admitted ‘qn’, _ 
all hancs and it is the case’of the borrow- 
ing department, which is represented bes 
fore me by four Of its Cfficers, that rule, 
16,0fthe Madras Givil Services (Clessifi-. 
cation, Control and Appeal) Rules justi-. 
fies disciplinary action against the, 
petiticner ‘by the boriowirg department. 
in so far as minor punjshments. such .as.. 
recovery for: shortages are cOncerned:, 
The relevant part of thatrule states? ; 1 


The Court made tke- following | 
ORDER. — The petitioner is a member of 
the permanent staff of tke Transport: 
Departnient of the Governrrent of 
Tamil Nadu (hereinafter referred to as 
the parent department). In the‘ year 
1964, he was-sent On a. deputa*ion_ to 
the Civil. Supplies Departmert of the 
same .GOvérnment (hereinafter referred. 
to as.thé borrowing department) ard_ 
worked ‘therein till the year 1966 when 
he went back‘to the parent department.- 
About a year and a half latex, be was 
asked ‘tc explain certain matters in-rela-. 
tion’to-the..perfcrmance of his duties 
in. the . borrowing- department during 
the period: when Fe‘ had -worked - there 
as manager of a ‘ration depot. Ulti-. 


mately, the matter: culmirated in -an- 
order dated 12tb of August, 1970 -passed 
by the,,Deputy, Commissiorer of , Civil: 
Supplies; ‘“Madras‘and’holding the peti- 
tioner responsible for payment -tọ the. 
borrowing department of a sum of 
Rs. 776.39 ‘anid directing that the‘sum 


be recovered from:him in. fifteen, menthly. . 


instalm'nts, another ‘order dated 30th 

of April, 1971 passed by the City Supply 

Officer, Madras; and holding .the ‘peti- 

tioner responsible for shcrtages to the 

tune of Rs.173.11 and directing thatthe. 

saidamount be recoveréd from the peti- 
MLj—24 i 


“16 Where a person to be punished Kas 


been lent to the punishing euthcrity :— 

(i) the power to impcse the penalty of 
compulsCry retirement Cr rercval or 
dismissal shell not lie with any avtho- 
rity otFer than the lendirg authority 5 
the borrowing authority shallin a cese - 
where it considers that the punishment 
of cCmpulso retirement, removal 
cr dismissal should be imposed, com- 
plete the inquiry and revert the per- 
son concerned to the lendirg authcrity 
for such action. as that authority may 
consider necessary. ”’ 


r 


{86 


The rule no doubt gives tbe power of 
inflicting minor putishments to a bcrrow- 
ing department, But tren that power is 
made available to a borrowing depart- 
ment oniy sO long as the concerred offi- 
cer is serving in it and not after he has. 
gone, back to tke parent departrent. 
This is made clear by the direction con- 
tained in the rvle that after completion 
ofan enquiry in a.cese where the borrow- 
ing department considers that the punish- 
ment of compulsory retirement, removal 
Or dismissal shovld be imposed, it shall 
revert the person concerned to the lerd- 
ing authority. The question of rever- 
sion, can only crop up if the corcerned 



















partment. The rule, trerefore, is of ro 
help to a borrowirg department after 
the reversion of the employee has already 
taken place, in which rase the lending 
utbority alone would be competent to 
inflict, a ‘punlist ment, whether it is ofa 


employee. In this view of the matter 
my firding is that the borrowing depart- 
ment had no jurisdiction to inflict the 
pinishment of recovery Of moneys on 
aGcount of l0ss caused to it by the negli- 
gence or misconduct. of the petitioner 
while he was worling under the borrow- 


~ 
(i 


ing department. 


g: In the result the petition succeeds 
and is acceptèd and the impugned orders 
are quasked:as being without jurisdicticn. 
Further the respondents are directed to 
refund to the petitioner any amount or 
amounts which may have been re- 
edvered from-him under the said orders, 
The’ parties are, however, left to bear 


their Own costs; 


S.J. 


aan Petition alowed. 
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employee is still with the borrowing de-. 


major or a minor character, on such’ 


REE 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :-—V. Ramaswami, J. 


E. Retwammna Pillai Thankachi © 
Appellant * 


ve 
P. Kamalam Mudaliar and others 
j “Réspendents. 


Limitaticn Act (XXXVI of 1963,) section 20— 
Mottgoge—Suit fer redemption of—Morigage . 
dated 1865—Acknowledgment əf mortgage 
by one of the mort gagees on- 14th October, 
1912— Whether saves limitaticn— Held in 
the negative, 


A suit was filed for. redemption cfa 

mortgage Of the year 1865. The plaintiff 
reliedon an acknowledgment by one ofthe 
mortgagees made on 14th Octcber, 1912. 
Held: Tt was well-settled that an acknow- 
ledgrrent by One cf the moOrtgagees 
would nOt give a fresh starting point Cf’ 
limitation. Therefore the plaintiff could 
notrelyon the acknowledgment made 
by one of the rrortgagees made on ]4th 

October, 1912, : [Para, 2.) 


Cases refexred ia ; 


Vaikunia Bhakia v. Kunni Pakki Beari; (1909) 
19 M.L.J. 288; Bhogilal v. Amritlal, (1893) 
I.L.R. 17 Bom. 173 ; Dkarma v. Balamu- 
kund, (1896) LL.R. 18 All. 458 ; Mawas: 
Raji Ram v. Mt, Manbharai, A.T.R. 1964 
Punjab. 226, 


Appeal against the decree of the Gourt 
of the Subordinate Judge, Nagercoil in 
Appeal Syit No. 304 of 1970, preferred 
against the decree Of the Court of the 
Additional District Mursif of Kuzhi- 
thurai in Original Svit No. 512 
of 1966. 


P, A:andhakrishnan Nain, for Appellant. 
S. Padmanabhan, {01 respondents. 


The Court delivered the following 


vDgMent.—The plaintiff isthe appellant. 
filed a suitfor redemption of the mort“ 
page of the year 1865. He claimed that 
the suit Wasnct barred by limritatior on the 


t 








*8.A4, No. 209 of 1974, 
P dif October b 1976. 


i) 
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ground that there was an assignment of 
the mortgage to the predecesscr-in-inte- 
rest Of the cortesting respcrdents vurder 
Exhibit A-8 dated 2nd June, 1898 and 
a later purakkadom (subsequent charge} 
of the same year and also a subsequent 
acknowledgment by cone ofthe mort- 
gageeson 14th October, 1912. 


2, Thesrortpoint that arises for conside- 
rationiswhether the acknowledgmentby 
ene Of the mortgagees made on 14th 
Octcber, 1912 willsave the suit from tke 

ar Of limitation, It is well-settled trat 
an ackrowledgment by ore of the mort- 
oagees willnot give a fresh startirg point 
of luritation, As early asin Varkurta 
Bhakta v. Kunni Pakki Beari?, 2 Division 
Bench of this Court held followirg an 
earlier decision .of the Bombay High 
Courtin Bhogilal v. Amritlal®, that ar ac- 
knowledgment by oneofthe several heirs 
ofthe mcrtgagee ofthe mCrtgapor’s right 
of redemption would not'be syfFcient to 
give a new starting point for limitation 
under section 1, clause 15, cf Act XIV of 
1859 corresponding to secticn 26 of the 
Limitaticn Actof 19€3, In fect ‘subse- 
quent decisions of the: Allehabad High 
Court in Dharmo v. Balamukurd*® end of 
the Penjab High Court in Mawasi Raji 
Ram v. Mt. Manbharai*, bave taken the 
same view. The learned counsel for 
the appellant was rot able to rely on 
ny Other decision contra. Therefore 
the plaintiff could not rely on the ack- 


nowledgmert by one of the mOrtgagees . 


made on 14th October, 1912. Jt is not 
in dispute that if this acknowledgrrent 
would not start a new point Of limitation 
the suitis barred by limitation, ` 


3, The second appeal therfore fails and 
it is dismissed. Butthere will be no order 
as to costs, No leavé. ` 


S.J. ees Appeal dismissed. 


1. (1909) 19 'M.L.J. 288. 

2, (1893) I.L.R. 17 Bom. 173. 
3, (1896) I.L.R. 18° All. 458, 
4, A.J.R. 1964 Punj. 226, 
Li 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, | 


PRESENT ~M.M. Ismail, F. 
Balasubramaniam and another. 
Oe oe pe Appellants* 
o l 
Furushothamzn and others 
e. Respondents, 


Civil Procedure Gode (V of 1908), ‘Order 33, 
rule )5—Petition t» suein forma pauperis— 
Dismissed for default— Subsequent suit filed 
and entertained— Scope of Order 53, rule 15— 
Suit maintainable so far as prior petition was 


not dismissed on merits. — 


Order 33, rule 15, Civil Prccedure 
Code,would be attracted’cnly if the earlier 
petition was disrrissed on merits, The 
word “‘refysing’’ cccurring in that pro- 
vision supports this infere ce.” Jn view 
cf the judgment in Polepeddi Krishna- 
mocrthy v, Polebeddi Ramya, | (1927) 
LLR. 50 Mad. 63: 51 MLJ. 19, 
it was clear that Order- 33, iule 15, 
Civil Procedure Ccde, applied only to 
a case where a prior applicaticn for per- 
mission tO si€ ir. forma pauperis was res 
jected on merits, and notte a case where 


the application was dismissed for de- 
fault, -o [Para, 3.J 
Cases referred to:— i T 

Polebeddi Krishnamoorthy v. Polepedds 


: Ramayva, (1927) 1,L.R. 50 Mad.63 : 5] 


M.L.J. 79 : A.J.R. 1926 Mad. 875 ; Ghin- 
nammal v. Papathi Ammal, A.I.R. 1925 
Mad. 986, ; , 


Appeal against the decree of the Ccurt 
of the Subordinrte Judge, Cuddelore,. 
in Appeal Suit No, 508 of 1973, prefer- , 
red against the decree of the Gcurt of the. 
District Munsif, KaHakurichi in Original 
Suit No. 97 of 1968, . . 


K, Parasurama Ayyar, for Appellants, ; E 


K. Sarvabsauman and R, Nandakumar, for 
Respondent», . iy k 





*S.A. No. 2172 of 1974. os 
. one Ae 18th March, 1977 + 


od 


a 


las : 
Thë Gourt délivered the following - 


Jovement.—Defendants 3 and 5 who are 


the legal representatives of the first de- 
fendantin O,S. No. 97 of 1968, on the file | 


of the- Court of the ‘District Mursif of 
Kellakurichi, who lost before the Courts 
below,are the appellants herein. Res- 
ponderts ] and 2, the plaintiffs, instituted 
the suit for declaration of title ‘to, and 
recovery of possession of, the suit proper- 
ties after setting side two sale deeds dated 
25th April, 1955 merked as Exhibit R-3 
avd:4th Avgust,, 1959 marked'as Exhi- 
bit B-4 executed by the second defendant, 
mother of the plaintiffs, on her cwn be- 
ralfand as guardian of the plaintiffs, in 
favour Of the first defendant. There is 
no dispute about the fact that the pro- 
perties were settled ori the second defen- 
dant ard'the plaintiffs, Equally tere is 
no. ‘dispute -abcut tke fact tət tke 
second defendart exervfed the two sale 
ceeds" Exhibit B-3 for a consjderaticn of 
Rs. 6€0 and Exhibit B-4 for a considera- 
tion Of Rs. 1,800, purportirs ‘to act cn 
her behalf’ds well-as on bebelf cf her 
minor children, The suit was institu- 
ted for cancelling these two sale deedsand 
for ‘recOvering pOssessicn of tte proper- 
ties ow the grourd. that the sale deeds 
were" not binding on the minors. - Bott 
the Courts below fourd that the sale deeds 
were- executed for bindire purptses, but 
still they held that Exhibit B-4 szle deed 
would not be binding ^n-the plaintiffs 
wkile Exhibit B-3 sale deed would be 
birding. The reason fer holdire thet 
Exhibit B-4 sale deed would rot be bind- 
ing on the minors was'tlaton the date 
of the ‘sale deed the Hindu ` Mincritv 
and Grardianship Act of 1956 wes im 
force and under section 8 of that Act, the 
guardian Fad no richt to, dispose of the 
minors’ interest, without the ‘permissicn 
ofthe Gourt., Itis on this basisthe Gourts 
below held-that Exhibit B-4 would not 
Be binding, and they passed a prelimi- 
nary decree for partition of the plaintifis’ 
two-thirds sharein items I.to 3, yiz., those 
items ¢Ovéred- by Exhibit! B-4 sale deed. 
The first- defendant succeeded with re- 
gard to Exhibit B-3 sale deed. Against 


| the decree passed by the trial Court with 


regard to Exhibit B-4 sale deed, the ap- . 


pellants herein preferred -ar appeal. 
The learned Subordinate Judge of Gyd- 
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dalore by judgment dated: the 12th of 
July, 1974, dismissed the appeal. Hence 
the present secord appeal by defendants 


2. The learned counsel for the:appellanis 
put forward three contentiors te chal- 
lenge the decrees of the Courts below: 
The first is that prior to the irstituticn of; 
the present suit, there was an original 
petition for permission. of the Court to, 
sue iz forma pauperis and that petiticn, viz, 
O.P. Ne. 36 of 1967 was dismissed though: 
for default, with cOsts in faydur' of the. 
first. defendant: consequently undér Order 
32, rule 15, Civil Procedure ‘Ccde, 
without his costs of that petition beirg: 
paid, this suit should not have been eñ- 
tertained. The second- contenticn js 
that the first plaintiff havirg been bern 
on 3rd December,--1945 and the‘ suit 


-having been instituted on 16th Decem- 


ber, 1967; the suit was barred. by' limita- 
tion not merely with regard te: the first 
plaintiff but with regerd to the secerd 
plaintiff also, as the cause of acticn was 
the same. The third cCntention is that 
when the Courts below granted a decree ir 
favour of the plaintiffs, havirg regard to 
the finding that the purptse fer, which the 
sale deed was executed was birding cr tke 
plair tiffs, tre Courts'bélow shovid have 
directed the plain t'ffs to refurd twothirds 
share of the corsideration fcr Exhibit 
Ba, + y a i 
3. As far as tke first corterticr is con- 
cerred, I. am, clearly ofthe cpiricr that 
is, wynsustairabJe. . Order 
33, rule 15, Civil Procedure Cede, reads 
as follows: ` i a a ea 


‘ An ‘Order refusing to allow the appli- 
_ cant tO sue as,an indigent person shall 
be a bar to any, subsequent epplica- 
tion of the like nature by him in res- 
pect of the same right to sue; but'the 
applicant shall be at liberty to institute 
a suitin the ordirary marrer in respect 
of such right, provided that the plaint 
shall be rejected. if he does not pay, . 
either : at the tire of the institution. of 
tbe suitor within such time . thereafter 
as the’ Gourt may allow, the costs, if 
any, incurred by the’ State Govern- 
ment and by the cpposite party in 
opposing his application for leave ‘to 
sue as an. indigent person,” 


Li 


1): 


Consequently this provision will be at- 
tracted only if the earlier petiticn was 
dismissed On _ merits, The word ‘‘re- 
fusing?’ occurring in Order 33; 
rule 15, Civil Procedure GOde supports 
this inference. Independent Of this, there 
is a Bench decision of this Court in Pole- 
beddi Krishnamoorthy v. Polepeddi Ramayya*. 
In. that judgment, it, was held : 


“The principle vwnderlyirg rule 15 
“appears t0 be that of res judicata viz., 
that the Court will not entertain a 
` second application when. the frst has 

been dismissed on the ground that the 
. petitioner is not entitled to sue as a 

,pauper. Anv order passed ‘urder rule 
-5 (a) is Of a summary nature. based on 

the petition itselfor on facts which are 

apparent at the time of presentation 
cf the petition. For instance, if the 
` petition does not contain a schedrle 

-Of property or if itis presented by the 
alleged pauper’s agent, it Fas to be 

rejected, and if we are to applv the 

ruling of tke Calcutta High Court, it 
can never be re-presented. This poes 

a good deal further than the principle 
- Of res judicata for it gives the force of 
‘ res judicata tC a summary order nassed 
"without enqwry or contest and cor- 
sequently, T think it is doubtful whe- 


_ ther that is the intention of the legis- - 


‘lature. It is noticeable that rule 15 
. refers to an order ‘refusing to allcw 

an applicant-to sue as a pavper’ and 
` these words are the identical words 
_ used in rule 7, clause (3) and ‘tis clear 
‘that rule 15 applies to such an Crder. 
J can see no reason for extendirg it.to 
include an order rejecting an applica- 
tion when such order does not either 
‘in terms, Or by Implication, refuse to 
‘allow.an applicent to sue as a pauper. 
’ For instance the rejection and return 

ofa petition presented by an agent can 

hardly be said to am^unt to 2 refvsal 
` to allow the petitioner to sue. asa pau- 
per for there is no provision specifi- 
cally prohibiting its re-presentaticn 

‘by the- pavper. himself... In the 
present’ case the order rejecting the 

application is very specific, The Dis- 
‘trict Munsif states that be bas to re- 


ae ae 





~ E (1927) T.L.R. 50 Mad, 63 : 51 M.L.J. 79: 
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ject the. petition but that he cugt t not 
to be vnderstood as expressing any Opi- 
nien on the questicn whet! erthe plain- 
tiff isa pavperornot. There is clear- ` 
ly ro adjudication cn the merits by 
this Order, J am tFerefore of opiricn 
that such an crderis nota bar to the 
subsequent presentation of a petiticn 
based on the same rigktto sue. The 
viev was adopted by my learned 
brother in C/innammal v. Papatht 
Ammal,* which was a case where the 
first petition had been dismissed fcr 
default. J would therefcre held’ that 
when there bas been no enquiry urder 
rule 6 and a cOnsequent orcer under 
rule 7. the Crder rejecting the applica- 


tion is not a bar to a second applica- 
tion,” > 


In view of this judgment it is clear that 
Order 33,° rule 15, Civil Precedure 
Code, applies only to. 2 case where.a 
pricr application for permissiCn tc sve 
informa pauperis was rejected.on merits, 
and rot to a case where the applicaticn 
was dismissed. for default, as in the pre- 
sent case. i: “8 


4. The second contenticr of the lesrred 
course] for the appellants, as J prirted 
out already, relates to the svit havirg 
beer barred by limitaticr, -en the grevrd 
that tke first plair tif was bom on 3rd 
December, 1945 and the suit was institut- 
ed on 16th. December, 1967; However, the 
Corts below, on examiration cf the 
eviderce placed before them, have come 
to the conclusion that the first pleir tiff 
was born, not on 3rd December, 1945 
but on 6th June, 1947 and that therefcre 
the suit filed on 16t} December, 1967 
was within time. This findirg is amply 
supported by evider.ce, and the same will 
have to stand, 


5 Asfarasthe third poirtis cercerred 
at no stage of the proceedings the 2p- 
pellart ever put forward the contention 
thatin the eventofits being held that Exhi- 
biz B-4 sale deed is not binding on the 
plaintiff, ‘the plaintiffs should be called 
upon to refund two. thirds cf the consi- 
deration under Exhibit B-4. It'may be 
that the one-tkird of the properties, 





i J. AIR. 1925 Mad, 986, 


~K 


190 


the share of the mother, the 
second defendant seld under Exhibit B-4 
was worth the entire consideration ; ard 
that may be the reason why the appellar ts 
-had not put forward any such claim. 
Under these circumstances I am vrable 
tO entertain that claim put ferward fcr 
the first time in the second appeal. 


6. Hence, the seccnd appeal fails ard is 
dismissed, There will be ro order as 
tO costs, : 

S.J. Appeal dismissed. 


IN THE HIGH COURT OF as 
CATURE AT MADRAS. 


a a 


' Prusent:—T. "Ramaprasada Rao and 
S. Suryamurthy, JJ. 


M. A. B. Mohd. Sultan Mohideen 
and others. ae ees 


f i “ 
Y, ‘4 3 fee 


Official Trustee, Madras and another 
' Respondents, 


Tamil Nadu Buildings (Lease and 
Rent Control) Act (XVIII of 1960), 
section 2 (8)—Market — Arrangement 
for collection of rents under deeds styled 
as lease deeds executed by Official 
Trustee in favour of S—Determination 
of lease and suit. for possession by 
Official Trustee—Claim by S that Rent 
Control Act applied and civil suit was 
barred—O ficial Trustee whether reprë- 
sented all the interests of the share- 
holders — Decree in favour of Oficial 
Irustee—Appeal by S—S dying pend- 
ing appeal — L. Rs. of S brought on 
record — Appeal dismissed — Further 
‘appeal by L.Rs.—Law-in force on the 
date when suit or appeal was disposed 
of applicable—Section 2 (8) as amend- 
ed by in 1973 would apply—L. Rs. not 
statutory tenants under the Rent Control 
Act — Construction of :document — 
Description as lease would not preclude 
Court from determining real nature of 
‘the document—Documeénts held to mere- 
ly vest a right to collect rents—Suit for 
possession competent — Acceptance of 





*L.P.A. No, 12 of 1976 and 
0,5,A.No, 3 of 1976 
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the two 
“tenant” in section 2 (8) (as amended 


21s¢ June, 1977, 
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renks from L, Rs by Official * Trustee 
would not create fresh tenatcy—O ficial 
Trustee could represent a small propor- 
tion of Trustees—Section 2 (8) declara- 
tory. me se 


S entered into an arrangement with the 


Official Trustee, Madras under Exhi- 
bits A-1 and A-2 which were styled as 
lease deeds in and by which S obtained 
a right to collect rents from a market 
called Connemara Market in Madras. 
This was for the administrative conveni- 
ence of the Official Trustee. Subse- 
quently, the Official Trustee determined 
the lease and called upon S to surrender 
possession. On 5’s refusal, the Official 


Trustee filed a suit for possession. S` 


contended that the provisions of the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act, 1960, applied to the case 
and therefore the suit was not main- 
tainable. S also contended that the 
noitce determining the lease was not in 
order.and that the Official Trustee’ did 
not represent all the shareholders. -The 
suit was. decreed by the trial Court. 
S appealed to the High Court. Pend- 
ing appeal, S died and his legal repre- 
sentatives were brought on record. The 
appeal was dismissed against which the 
L.Rs. filed a Letters Patent ‘Appeal, 


Held- Even under the old definition in 
section 2 (8), the Legislature made it 
clear that unless the heir or the legal 
representatives, who project a claim to 
be continued as statutory tenants .establi- 
shed as a fact, that he or.they was or 
were living with the deceased tenant, 
wiz., his or their predecessor-in-interest, 
he or they could not obtain the statutory 
benefits under the provisions of Act 
XVID of 1960. Due to the amend- 
ment (as per Act XXIII of 1973), the 
Legislature again declared its intention 
by -clarifying the position and by laying 
emphasis upon stich association of the 
heirs and legal representatives with the 
deceased tenant. On an examination of - 
limbs of the definition of 


in 1973) it was apparent that in order 
to secure continuity in the tenancy the 
heirs should prove, as a fact, that they 
were in the case of a residential build- 
ing, residing with the deceased ‘tenant as 


~“ 


ij 


members of his family til-his death and 
equally prove, in the case of a non-rest- 
dential building, that-they were in 
continuous ‘association with the tenant 
for the purpose of carrying on the busi- 
ness of the tenant upto the death of the 
tenant and -continued to carry on ‘such 
business thereafter. It was therefore 
fairly clear that such a commercial asso- 
ciation with the deceased tenant™‘in ‘the 
business or non-residential activity which 
was carried on by the deceased tenant in 
the premises was a sine qua non to claim 
the benefits under section 2’ (8) (ii) of 
the Act. - < [Paras: 3 and 4.]- 


In a case like this, where section 2 (8)- of’ 
the Act is merely. classificatory and: decla- ` 
ratory. of the pre-existing intent. of -the. 
Legislature, the Court is bound to apply 
the. law as on the date. whén the: suit: or: 
the appeal is disposed of. -The appel- 
lants who were admittedly not associat- 
ed with the deceased tenant, nor were -in 
continuous association. with the .-tenant 
for the ‘purposes of:- carrying on the 
business of the tenant upto his death, 
nor did continue to. carry on any such- 


business thereafter, would not ‘be entitled 


to the special. privileges as- -statutory 
tenants under Act XVIIT of 1960. 


[Para. 4.]- 


At no time had S occupied .the non- 
residential premises. and did any busi- 
ness there. He never ` carried on arty 
business which the appellants could pro- 
claim to have continued. Courts ought 
not to be guided merely by the nomen- 
clature and the desctiption given to a 
particular document by-‘the parties. If, 
on a general reading of the document 
concerned, a different legal- or ‘-jural 
relationship could be carved -out on’ the ` 
pectiliar facts and circumstances of a: 
given case, then the mere description 
given to a document by the parties might’ 
not have the weightage it would normal- 
ly demand. In this case, the document 
was described as a lease. A lease im- 
plied-a transfer of interest in’ immove- 
able property for the purpose of enjoy- 
ing it. Here the transferee, viz., the 
predecessor-in-interest of the appellants. 
iF never enjoy- the property at all, nor- 
he carry on any business ‘in tte In 
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effect, the right to collect the rents from 
the market was farmed out to the trans- 
feree who was called the lessee and. he 
eg apparently making a profit out of 
‘The transferee or lessee undertook 
ee obligations under the so-called 
lease, but that would not make anyi 
difference. The purport of Exhibits. 
A-1 and A-2' was to énable the traris- 
feree called the lessee to act as the agent 
of the Official Trustee with an interest 
coupled with such agency to appropriate 
towards his services the excess collec- 
tions to himself. and’ pay an agreed sum 
called rent to the Official Trustee. 


' Exhibits A-1 and A-2 were not lease 


deeds but only instruments vesting a 
right- in S to collect. rents from the 
Connemara Market. But he‘had an inte- 
rest in the said collections. T hus, the 
very foundation of the contention of the 
appellants failed and the suit for posses- , 
sion, in such circumstances, filed by the ~ 
Official Trustee was in order. The Act 
could not apply, nor could: it he invoked 
by either party, as Exhibits A-1 and A-2 
did not ‘forge the legal relationship of 
landlord and tenant as between- the’ 


-Official Trustee and. the deceased ‘S’. 


[Para. 5. ] 


Merely because. the Official Trustee 
accepted the so-called rents from -the 
appellants after the demise of the origi- 
nal: transferee, it would not.mean that 
a fresh tenancy had been created. It 
depended upon the proof of the inten- 
tion of the parties. "Para, 6. ] 


As regards the contention that. the 
Official Trustee represented only a small, 
proportion of the sharers, this, was not_ 
open to challenge by the other sharers, 
for the Official Trustee-asked for posses- 
sion and if there were any sharers inte- 
rested in gharing the rents and profits 
of the market, it was ‘open to them to 
work out their rights as against the Offi- 
cial Trustee. _ Le ORs? 8. J 


Cases referred to :— ‘ 


Lachmeshwar Keshwar ‘Lal 1940 
7. C. R. 84: (1941) 1 M.L.J. (Supp.) 

: 53° L.W. 373: A.I.R. 1941 F.C. 
E ‘Lakshmi Ammal v, Narayanaswamt 


- 


lod 


Naicker, (1950) 1 M.L.J. 63: 63-L. We, 
21: A.I.R. 1950 Mad. 321: a 


L.P.A:No. 12 of 1976.0 teit oon. 


‘Appeal ` ‘under clause 15 of the Letters - 
Patent against the Judgment and decree, 
of the Honourable Justice Mr. Nz S.` 
Raniaswami, dated 1st December, 1975 
and passed in- Appeal No. 19 ‘of’ 1972 
preferred to the High Cofrt against the” 
decree of the, ` City Civil Court” (2nd: 
Assistant’ Judge), "Madras dated Sth 
July, 1971- in O.S. No. 1956 of” 1969. ° 


O.S.A. No. 3 of 1976. 


Appeal under ‘clause 15 of the ` Letters 
Patent from: the’ Judgment and- order of 
the Honourable Mr. Justice S.- Mohan, 
dated’ 23rd December, 1975 and made in“ 
the exercise of ' the Ordinary Original 
Civil Jirisdiction of this’ Court in Appli-+ 
cation No. 3234 of- 1975 i in O. P. No. 158 
of 120 <n Sa i 


Ry 6G Rajon V. Govindorajuls and. 
B. Thanikachalam, ‘for ‘Appellants. 


SN arayana R ‘for ` Respon; 
dents. . 


The ` Judgment of the Court was deli- 
vered by” | 


Ramaprasada ‘Rao, J.—These: two . ap-- 
peals are “somewhat connected. L.P. 
A. No.12 of 1976 is-directed against 
the Judgment of N:. S. Ramaswami, J., 
in Appeal No. 19 of 1972 and O. STA. 
“No. 3:of 1976 is: against an order of: 
S.. Mohan; :J., in Application No. 3234 - 
- of 1975 in O. S. No. .158 of 1920. 
We shall first deal with L. P. A. N O. 12. 
of 1976. 


2; Mi ae ,’ Moharhed- Buvhandddin’ 
Sahib eed into-an -arrangement, with” 
the -- Official. -Trustee, Madras, under 
Exhibits -A-1 and A-2 dated 12th May, 
1961 and 4th January; 1963, which- were. 


styled as lease deeds, -in and. by: which -` 
Mohamed - ‘Burhanuddin Sahib (herein- - 


after referred to as the original tenant) 
obtained a right to. -collect the rents 
from a market called Connemara 
Market in’Pudupeét, Madras. There are 
a’ number . ‘of’ stalls in. the said’ market 
which is used as a daily. market... 
Apparently ‘for, administrative. convenj-. 


| Gih MADRAS LAw jobbiaL Gòt 


as, regards electricity, 


sion’ does not lie.- 


(1998: 


ence, the Official Trustee enabled Mr., 
Sahib to collect the rents from the vari-, 
ous stalls in the market and pay him a 

monthly, rent of Rs. 970 and the tenant 
was obliged to perform various other. 
obligations which he undertook “under ` 
the lease deed. For the purpose of this 

appeal, it is unnecessary to state in 
detail the terms and conditions . under 
which the arrangement was entered into, 
between. the Official Trustee and late Mr. 

Sahib.. ~The. lessee,’ as Mr. Sahib was 
called, was to meet ‘all the ` commitments 
“costs of minor: 
repairs and pay the water supply charges 
as also the chargés to the Corporation 
of , Madras. for running. the market -in 
accordance withthe rules of the. Cor-; 
poration of :Madras, and the lessor, vwiz.,- 
the Official Trustee, was to pay.the pro- 
perty-tax on the premises and continue: 
the arrangemerñt: as above for a period: 
of five years from Ist March, 1961; with 
option to Sahib to. renew the socalled: 
lease fora further period of three years. 
on the- same-: terms and - conditions 
enumerated in what is known as the lease 
deed. Under Exhibit A-4 the Official-~ 
Trustee determined the lease with- effect’ 
from 31st March, 1969 and. called upon. 
Sahib,‘ who was. the first defendant in the. 


main suit -instituted by the Official 
Trustee, to surrender possession. The 
first-defendant failed’ to do so. Hencé 


the suit for possession was filed by the: 
Official Trustee impleading the said- 
Mohamed Burhanuddin Sahib as the’ 

first defendant and the second defendant 
who is said to have purchased a share: 
in the property in ancillary proceedings. - 

The Official Trustee .impleaded the above - 
second defendant only by way of abuni-; 
dant caution and never” sought relief 
against him. The first defendant's- con»: 
tentions were three-fold. Firstly; his con- 
tention was that the, Madras Buildings: 
(Lease and Rent Control) -Act XVIII 
of 1960 (hereinafter referred‘to as‘the- 
Act) was applicable to the building and: 
therefore, a bare suit for eviction in: a, 
civil Court and for: ¢ohsequential, posses- ~ 
He - questioned~ the 
jurisdiction: of the -civil Court to .enter-: 
tain the suit for possession. Secondly,- 
he would ‘say that the notice.of deteér-- 
mination of the tenancy was not in order: 


Pad 


. estate, 
barring the second defendant who has, 


i 


and thefefore, the suit has to fail. He 
also contended that the Official Trustee 
did not represent all the interests of the 
shareholders and that therefore, the suit 
as such and as framed is not maintaina- 
ble. ‘The suit was, originally tried in 
the City. Civil Court and it resulted ina 
decree in favour of the Official Trustee. 
The first defendant filed an appeal to 
this Court, but he died pending appeal 
on llth May, 1972. Thereupon, ‘the 
present appellants including the second 
defendant were brought on record as the 
deceased first defendant’s local repre- 
sentatives. N. S. Ramaswami, J., once 
again considered the objections of the 
appellants and would not agree with him. 
In particular, he would not countenance 
the contention that in view of the amend- 
ment of section 2 (8) of Act XVIII of 
1960 by Act XXIII of 1973, the. pre- 
sent proceeding for possession against 
them is incompetent as they have secured 
a statutory right to Continue in the 
premises under the provisions of Act 
XVIII of 1960 and that therefore, the 
suit for possession in a civil Court 
ignoring the provisions of the Special 
Enactmeni, viz., Act XVIII of 1960, 
is not in order. He. would also not 
agree with the learned counsel for the 
appellants that the mere fact that the 
Official Trustee accepted the rents from 
the appellants after the death of the first 
defendant would by itself establish that 
a fresh tenancy ig created and therefore, 
the suit as framed cannot be proceeded 
with. The last contention that the 
Official Trustee represented only some 
of the estate did not gain favour with the 
learned Judge. On the question whe- 
ther the notice of determination of ten- 
ancy was valid and proper, he would 
observe that validity of the notice as per 
the original of Exhibit A-1 had not been 
questioned in any other respect except 


_ that the same had not been issued by a 


person who represented the entire estate. 
The learned Judge discountenanced this 
cotttention observing that the Official 
Trustees was not representing the entire 
but only the other beneficiaries 


also’ become a legal representative of the 

first defendant after his death. Ulti- 

mately, he dismissed the appeal. Herce, 
ML J—~25 
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the Letters Patent Appeal. . The same 
contentions are pursued before us by the 
ae counsel for the appellants. . 


“The Madras Buildings (Lease and 
Rent Control) Act, being a beneficial 
legislation, is intended to serve certain 
definite objective of. the Legislature. 
Under the old Act, XVIII of 1960, the 
tenant has been defined as meaning a per- 
son by whom or on whose account rent is 
payable. for a building and includes the 
surviving spouse or any son or daughter 
or the legal representative of a deceased 
tenant who had been living with the tenant 
in the building as a member of the tenant’s 
family upto the death of the tenant and 
a person continuing in possession after. 
the termination of the tenancy in his 
favour etc., etc. -Hence under the old 
Act, there was no express reference to a 
noti-fesidential premises, but on a fair 
reading of the said definition, the benefits 
of statutory tenancy provided for in this 
sub-clause could be availed of by the heirs - 
and. legal. representatives of a deceased 
tenant provided they were also living with 
the deceased in the building as members 
of ‘the .tenant’s family upto the death of 
the tenant. This requirement to get the 
statutory entitlement reflects the purpose 
of the Legislature. We are of the view 
that even under the old definition, the 
Legislature made it clear that unless the 
heir or the legal representatives, who pro- 
ject a claim to be continued as statutory 
tenant, establishes as a fact, that he or 
they was or were living with the deceased 
tenant viz., his or their predecessor-in- 
interest, he or they cannot obtain the sta- 
tutory benefits under the provisions of Act 
XVIII of 1960. When the definition 
was amended as per Act XXIII of 1973, 
the following clause was substituted in the 
place of the erstwhile clause (8) of sec- 


- tion 2. . Ćlause (8) of section 2 of the 


\ 


Act reads as. follows: 


‘Tenant? means afy person by 
` whom -or on _ whose account a 
is payable for a building and 
cludes the surviving spouse, or any a 
- or daughter, or the legal ere 
of a deceased tenant who...... 


( 1) in the case of a redata building, 
had been living with the tenant in the 
- building as a member of the tenant’s 
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“family upto the death of the tenant, 
and 


(i) in the case of a non-residential 


building, had been in continuous asso 


ciation with the tenant for the purpose 

‘of carrying on the business of the 
tenant upto the death of the tenant and 

‘continues to carry on such business 
thereafter, and 


-a person continuing in possession after 
the termination of the tenancy in his 
favour etc., efc....... 


4.. Due to such an amendment, the 
Legislature, according to us, again declar- 
ed its intention by clarifying the position 


and by laying an emphasis upon such. 


association of ‘the heirs-and legal repre- 
sentatives with the deceased tenant. On 
an examination of the two limbs of the 
definition of ‘tenant’ in section 2 (8) as 
amended in 1973, one gains the impres- 
sion that in order to secure continuity in 
the tenancy the heirs should prove, as a 
fact, that they were, in the case of a 
residential building, residing with the de- 
ceased tenant as members of his- family 
till his death and equally prove, in the case 
of a non-residential building, that they 
were in continuous association with the 
jtenant for the purpose of carrying on the 
business of the tenant upto the death of 
the tenant and continue to carry on stich 
business thereafter. It is therefore fairly 
clear that such a commercial association 

ith the deceased tenant in the business or 
non-residential activity which was carried 
on by the deceased tenant in the premises 
ig an essential sine gua non to claim the 
éhefits under section 2 (8) (i) of the 
Act. It appears to us that even after 
the amendment of the definition of ‘tenant’ 
in section 2 (8), the legislature main- 
tained its - legislative intent to ensure 
that only heirs and legal representatives 
who were living with or associated with 
the deceased tenant in the case of resi- 
dential or non-residential buildings as the 
case may be, can claim the benefits of 
continuing as statutory tenants. This 
primordial requirement has to be complied 
with and if there is no proof of nexus in 
the matter of living or in the matter of the 
continued association in the quantum of 


-w 


inercantile activity of the deceased tenant, 
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then the heirs or legal representatives, in: 
each of those cases, would not be entitled 
to the benefits of Act XVIII of 1960. If, - 
therefore, the halo of the above legislative 
intent pervaded the entire fabric of the 
particular legislation and if what has been 
achieved by the amendment is to declare 
and clarify such a pre-existing intent; then 
the question whether the amendment 
which is clarificatory in nature is retros- 
pective in operation does not arise at all. 


Strong reliance was placed - upon 
a decision of a Division Bench 
of ‘this Court in Ms. Killick 


Nixon Lid., Bombay v. V. R. Narayana 
Rao}, to which Ramanujam and V. Rama- 
swami, JJ. were parties. That was also 
a case for recovery of possession. The 
question which came up for consideration 
before the Bench was whether the decision 
rendered by the trial Court became null 
and vaid in view of the amending Act 
XXIII of 1973. Directly the question 
did not arise as to what is the effect of 
the amending provision in scction 2 (8) 
of the Act. The learned Judges, how- 
ever, noticed the fundamental principle 
that a legal proceeding has to be dealt 
with in accordance with the law prevail- 
ing on the date of its disposal. In a 
case like this, where section 2 (8) of the 
Act is, as we said, merely clarificatory 
and declaratory of the  pre-exist- 
ing intent of the Legislature, 
this Court is bound to apply the law 
as on the date when the suit or the appeal 
was disposed of. In this sense, there- 
fore, N. S. Ramaswami, J., was right. 
Two decisions have been referred to by 
the learned Judges of the Division, Bench 
referred to above. One.is that of the 
Federal Court in Lachmeshwar v. Kesh- 
war Lal?, and the other, of our own Court 
in Lakshmi Ammal v. Narayanaswami 
Naicker?. In those cases, the proposition 
is well-settled that the rights of parties 
have to be determined as on the date of 


the disposal of the appeal by 
this Court, and that therefore, 
this Court. has to take into ac- 


count the statutory provisions as amended, 


pN E a 


1. Appeal No. 518 of 1973. 

9.° (1940) F.C.R.84: (1941) 1 M.L.J. Supp.) 
49: 53 L.W. 373: A.LR. 1941 F.C.5. 

3. (1950) 1 M.L.J. 63:63 L.W. 21: ALR. 
1950 Mad. 321. 
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in deciding the rights of parties before it 
as on the date of disposal. It ‘follows, 
therefore, that the appellants who were 
admittedly not associated with the decea- 
sed tenant, nor were in continuous asso- 
ciation with the tenant for the purpose of 
carrying on the business of the tenant 
upto his death, nor did continue to carry 
on any such business thereafter, would 
not be entitled to the special privileges as 
statutory tenants under Act XVIII of 
1960. f 

5. The next question is whether Exhi- 
bits A-1 and A-2 are really leases at all. 
Though this question was not mooted'`in 
its true perspective, yet it has become 
necessary for us to adjudicate upon the 
real nature of the transaction entered in- 
to between the Official Trustee and the late 
Sahib, the predecessor-in-interest ‘of the 
appellants. Learned counsel for the ap- 
pellants vehemently contends that - the 
exhibits created a jural relationship of 
landlord and tenant within thé meaning of 
the Act. It is common ground that at 
no time Sahib occupied the non-residen- 
tial premises and did any business there. 
He never carried on:any business which 
the appellants can proclaim to have conti- 
nued. “Courts ought not to be guided 
merely by the nomenclature and the des- 
cription given to a particular document by 
the parties. 
the document concerned, a different legal 
or jural relationship could be carved out 
in the peculiar facts and circumstances 
of a given case, then the mere description 
given to a document by the parties may: 
not have the weightage it would normally 
demand. 
described as a lease. A, lease implies‘a 
transfer of interest in immovable propetry 
for the purpose of enjoying it. 
the transferee, wiz., the predecessor-in- 
interest of the appellants, did never’ enjoy 
the property at all, nor did he carry on 
any business in it. In effect, the right 


t 


to collect the rents from, the market was, 


farmed out to the transferee who is call- 
ed the ` lessee, and he was apparently’ 
making a profit out of it. 
feree or lessee undertook certain obliga- 
tions in the so-called lease, but that would 
not make any difference. The purport 
of Exhibits A-1 and A-2 appears to us 
to be to enable the transferee called: the 


If, on a general reading of 


In this case, the docurnent is‘ 


Here,- 


The trans- 
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lessee to act as the agent of the Official 
Trustee with an interest coupled ‘with 
such an agency to appropriate towards 
his services the excess collections to him- 
self and pay an agreed sum called. rent 
to the Official Trustee. If the transferee 
was in occupation of a portion of the 
premises, it. might be contended by the 
legal representatives that in so far as that 
portion of the non-residential building: 
occupied by the deceased tenant is con- 
cerned, they could claim the statutory 
right by reason of succession. But, they 
should satisfy the primary requirements 
laid down in section 2 (8) of the Act. 
They are unable to do so in this case. 
In our view, therefore, Exhibits A-1 and 
A-2 cannot rightly be accepted as lease 
deeds, but they are instruments which 
vested a right in . Sahib to collect rents 
from the Connemara Market. But he 
had an interest in the said collections. 
Thus, the very foundation of the conten- 
tion of the learned counsel for the. appel- 
lants fails and the suit for possession, in 
such circumstances, filed by the Official 
Trustee was in order. The Act, in our 
view, could not apply,‘nor could it be 
invoked by either party, as Exhibits A-1 
and A-2 do not forge the legal relation- 
ship of landlord and tenant as between 
the Official Trustee and the deceased 
Sahib. 

6. . We also agree with the learned Judge 
that merely because the Official Trustee 
accepted the , so-called rents from the 
appellants after the demise of. the original 
transferee, it would nof mean that a fresh 
tenancy’ has been created. It depends 
upon the proof of the intention of the 
parties. In fact, the Official Trustee, 
when he filed O.S. No. .5584 of 1974 
for recovery of the various amounts which . 
the appellants failed to pay by then, 
characterised the said sums as damages 
for use and occupation of the building. 
The claim would not be based as such if 
the relationship was that of a landlord 
and tenant. . This contention also fails. 


7.- Regarding the notice of determina- 
tion of tenancy, we are in entire agree- 
ment with N. S. Ramaswami, J., and his 
observations regarding the same and it is 
unnecessary for us to consider this con- 
tention any more, ' `’ 
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8. As regards the last contention that 
the Official Trustee represented only a 
small proportion of the sharers, this is 
not open for challenge by the other 
sharers, for the Official Trustee asks for 
possession and if there are any sharers 
interested in sharing the rents and profits 
of the market; it is open to them to work 
out their rights as against the Official 
Trustee. 
9. For the reason that there was no 
jural relationship of landlord and tenant 
as between ‘the Official Trustee and the 
late Sahib and also because the notice of 
determination of tenancy was in order, 
and as section 2 (8) of Act XVIII of 
1960 is declaratory of a pre-existing legis- 
lative intent, we are unable to agree with 
the learned counsel for the appellants that 
the Judgment of N. S. Ramaswami, J., 
needs interference. The appeal fails and 
it is dismissed. 
10.: Now, coming to I.S. No. 3 of 
1976, S. Mohan, J., passed the following 
order :— 
“I see no reason to set aside my order 
because all that: the applicant says is 
that he is in constructive possession. 
The earlier order of mine was to give 
effect to the judgment of N. S. Rama- 
swami, J., rendered in A.S. No. 19 of 
1972. In this view, I see no merit in 
those applications. ‘Hence they will 
stand dismissed. Counsel’s fee Rs. 150 
in all the three applications”. 
The learned_Judge referred to the judg- 
‘ment in A.S. No. 19 of 1972 and con- 
firmed that the Official Trustee was 
entitled to take possession of the market. 
What was, however, urged before him 
was thata regular execution petition 
ought to have been taken by the Official 
Trustee to obtain possession and that 
the Official Trustee ought not to 
have: approached the Original Side 
fudge for directions in the matter of 
collecting the rents from the actual occu- 
pants of the stalls in the market. Such 
a direction was made by S. Mohan, J., 
faving regard to the judgment of N. S. 
Ramaswami, J., in A.S. No. 19 of 
1972 which we have confirmed in L.P. 
A. No. 12'of 1976. Having found that 
such administrative directions were given 


by S. Mohan, J., the applicants who 
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were the appellants in L.P.A. No. 12 
1976, nled Application No. 3234 of 1975 
seeking to set aside the order made 
by S. Mohan, J., earlier enabling the 
Official Trustee to constructively take 
delivery of the property which would 
enable him to collect the rents from the 
stall-holders direct. The learned Judge, 
again, referred to the judgment of N. S. 
Ramaswami, J., and reiterated that the 
Officia? Trustee had the requisite autho- 
rity to seek for such constructive posses- 
sion. .We see no reason to interfere. 
O.S.A. No. 3 of 1976 also fails and 
it is dismissed. There will be no order ~ 
as to costs in both the appeals. ` 
S.J. Appeals 
: ` dismissed. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. i 
PRESENT :—T. Ramaprasada Rao and 
S. Ratuavel Pandian, JJ. 





A. K. Paryathambal Appellant” 

y , 

Attimcthu Gounder and others 
Respondents. - 


(A) Transfer of Property ‘Act (IV of 
1882), section 55 (2); Indian Evidence 
Act (I of 1872}, sections 62, 92—Suit 
for damages on a contract of indemnity— 
Sale dezd executed by ‘A’ on behalf of - 
himself and his minor brother ‘R’ of | 
joint family properties—R on becoming 
major jiling suit against purchaser for ` 
partition of his share—Suit compromis- 
ed by furchaser’s wife agreeing to pay . 
Rs. 62,500 in respect of R's share—'A? 
one of the defendants in the suit remain- 
ing ex parte—Purchaser’s wife ‘filing 
suit for damages against ‘A’ and his 
sons for the recovery of Rs. 62,500 with 
interest as due to defect in 'title—Conten- 
tion of ‘A’ that purchaser was aware of 
the defezt even at the time of purchase 
—Suit dismissed by trial Court. 

(B) Documents —. Interpretation — 
Burden on party alleging coercion and 
undue infiuence in executing sale~deed 
to subsicntiate plea—When recitals in a 
deed are clear oral evidence not ‘permissi- 
ble to give contrary interpretation— - 
Construction of document.to be on the 


-language used therein. 





* A. No. 139 of 1971, -26th November, 1976, . 
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D owed large sums of | money to P 
amounting to Rs. 1,89,000 and odd. To 
discharge this debt, D agreed to convey: 
his properties admittedly worth more than 
Rs, 3,00,000 to P under Exhibit B-t 
dated 7th July, 1933 for Rs. 1,89,821- 
14-0 only with the specific understanding 
that P would reconvey’ the properties to 
`D on the latter discharging the debts 
due to him. Subsequently P. died in 
1939 leaving behind his sons 4 and R. 

` In 1944, A executed a sale deed Exhibit 
A-1 acting on behalf of himself and his 
minor brother R in favour of D for a 
sum of Rs. 45,000 the same properties 
as were purchased by P from D. This: 
was executed in accordance with’ the 
decision’ of the arbitrators who settled 
the differences between A and D. - Exhi- 
bit A-1 contained a recital regarding the 
arbitration. Subsequently R became a 
major and filed a suit against D and also 


impleaded A as one of the defendants - 


and claimed partition of his share of the 
properties sold by ‘4 as not being for 
family necessities. This suit was num- 
bered as- O.S. No. 178 of 1951.- 
Pending this suit, D died and his wife 
“X” was brought on record as his legal 
representative. ‘A’ remained ex parte. 
Ultimately this suit was compromised: 
and X on 16th April, 1959 deposited 
Rs. 62,500 as payable to R in the suit 
as per. the compromise. Subsequently, 
X filed the present suit against ‘4 and 
his sons for reimbursement of the sum 
of Rs. 62,500 with interest thereon’ 
based on the indemnity contained in the 
sale deed Exhibit A-1. ‘4 who was the 
first defendant contended that both the 
documents Exhibits B-1 and A-1 were 
nominal, ‘that Exhibit A-1 was. executed 
under coercion and undue influence and 
the consideration of Rs. 45,000 was 
inadequate considering the real value of. 
the properties conveyed, that D was 
aware on the date of purchase of the 
right of R in the properties and that the 
plaintiff: was therefore not- entitled to the 
sum of Rs. 62,500. The trial Court 
dismissed the suit. X appealed. 


Held: The sale under Exhibit A-I 
was more a deed of family arrangement 


rather than a sale deed in a strict-legal. 


PARVATHAMBAL J. ATTIMUTHU ‘GOUNDER “ 
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sense. It was not vitiated on the 
ground that it suffered from inadequate 
consideration, - ' Para, 11.]: 


The first defendant A who set up the 
case that the sale was brought about by 
coercion, undue influence etc., had not 
chosen to come to the witness box and 
examine himself to substantiate his plea. 
This non-examination of the first defen- 
dant was detrimental to his case and no 
weight therefore could be attached to the 
evidence of the other witnesses in res- 
pect of this plea. When a party plead- 
ed to certain allegations, ordinarily he 


„~ should go into the witness box and give 


his evidence in support of such a plea, ' 
unless there were acceptable reasons for 
his‘not doing so. ‘In the present case, 
no reason was assigned as to why the 
first defendant stood outside the witness 
box. The finding of the lower Court 
that the sale deed Exhibit A-1 was 
vitiated by fraud, undue influence and 
coercion was set aside. Para, 12.1] 


The recitals in Exhibit A-1 showed that 
the- arbitrators took into consideration 
the income from the lands while arriv- 
ing at the figure of (Rs. 45,000 as consi- 
deration towards Exhibit A-1. This 
fact showed that Exhibit B-1 was not a 
complete sale in the strict sense of the 
term enabling P to enjoy the properties 


` worth Rs. four lakhs or more (Para. 7 


of the written statement) and income 
therefrom, “absolutely for ever, but was 
subject toan arrangement for reconvey- 
ance back to D. The real considera- 
tion was the said sum of Rs. 45,000 
and the benefit derived by P and the 
defendants by enjoying the properties 
for a considerable length of time. 
Thus, at the time when Exhibit A-1 
came into existence -the arbitrators had 


‘taken into consideration the fact that P 


was enjoying the suit properties and the 
income therefrom for a considerable 
length of time and then decided that the 
first defendant and his brother R (sons 
of P) should reconvey the properties to 
D on receiving a sum of Rs. 45,000. 

the sale deed Exhibit A-1 was 
really a reconveyance executed by the 
first defendant and his brother in favour 
of D in the above circumstances. The 


sale deeds Exhibits A-1 and B-1 could: 
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not be said to be nominal, but they really 
came into existēnce as per the arrange- 
ment between the parties. [Para. 14.] 


When the terms and recitals (in a docu- 
ment) by themselves were very clear and 
unambiguous, oral evidence contrary to 
them could not be accepted. Regarding 
the construction of the terms of a docu- 
ment, it was the accepted principle that 
the intention of the parties, was the 
determining factor and that intention 
had to be gathered from the document 
itself so as to find out the legal effect of 
the words used by the parties. If the 
words were express and clear effect had 
to be given to them and any extraneous 
enquiry was ruled out. Wherever a 
Court had to deal with a document which 
had been proved, its duty was to ascer- 
tain its real meaning and no evidence of 
any intention inconsistent with the plain 
meaning of the words used therein would 
be admitted to defeat the object of the 
language used. [Para. 15.] 
The conduct of the first defendant 4 in 
remaining ex parte in O.S. No. 178 
of 1951 would obviously show that he 


and R had been acting in concert and . 


collusion to the detriment of the case 
of D. Therefore, the present version 
of the first defendant that Exhibit A-1 
was executed under threat, coercion 
etc., was an afterthought and could not 
be true. For the above reasons, it was 
held that- the first defendant clearly 
represented to D, at the time when 
Exhibit A-1 was executed that he and 
R had full title in the properties and 
undertook to be responsible for any loss 
that might accrue to D subsequently. 

[Para. 16.] 


Since D purchased the property only on 
the, assurance given by the first defen- 
dant as per the recitals the first defen- 
dant would certainly be liable’ for the 
loss sustained by the plaintiff due to the 
claim made by R in O.S. No. 178 of 
1951. [Para. 17.] 


. As seen from the decision in Thammi- 
neni Paparao -and others v. Dhavala 
Polinaidu and another, [ (1945) 1 M.L.J. 
323: 58 L.W. 121: A.I.R. 1945 Mad. 
205],. even if the vendee had knowledge 
of the defect in title, the vendor would 


be liable in damages for the breach of | 
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the covenant of title. ‘4 fortiori there- 
fore, in the present case where the ven- 
dee could not be said to have any know- 
ledge of the defect in title, he would be 
entitled. to seek for recovery of the loss 
sustained by him, especially in the face 
of the clearly expressed covenant of 
title and covenant for freedom from 
incumbrances contained in Exhibit A-1. 
The frst defendant and his minor sons 
were certainly liable to reimburse the 
sum of IRs. 62,500 to the plaintiff. 

So '[Paras. 21 and 22.] 
Cases referred to:— 


Narayan v. Bhau Rao, A.I.R. 1956 
Nag. 124; Ramalinga Padayachi v. 
Natesa Padayachi, (1967) 2 M.L.J. 
166: I.L.R. (1967) 1 Mad. 95 : 80 L.W. 
643: A.I.R. 1967 Mad. 461; Adi- 


'kesavan Naidu v. Gurunatha Chetti, 


(1917) I.L.R. 40 Mad. 338: 32 M.L.J. 
180: 5 L.W. 425; Mohamed Ali Sheriff, 
v. Venkatapathi Raju, 39 M.L.J. 449: 
11 L.W. 537: A.I.R. 1920 Mad. 634; 
Thammineni Papa ‘Rao v. Dhavala 
Polinaidu, (1945) 1 M.L.J. 323: 58 
L.W. 121: A.I.R. 1945 Mad. 205. 


Appeal against the decree of the Court 
of the Subordinate Judge, Coimbatore 
in Original Suit No. 109 of 1964. 


K. Hariharan, for Appellant. 
N. Varadarajan, for Respondents. 


The Judgment of the Court was deli- 
vered by 


Ratnavel Pandian, J.—The unsuccessful 
plaintiff in O.S. No. 109 of 1964 on 
the file of the Court of the Subordinate 
Judge, Coimbatore, is the ‘appellant 
herein. In the said suit she sued to 
recover from the frst defendant 
personally and from defendants 2 and 3 
from out of the family properties in 
their hands, a sum of Rs. 79,544 based 
on a contract of indemnity. According 
to the plaintiff, on 7th June, 1944, as 
per the sale deed Exhibit A-1 the first 
defendant, for himself ‘and as guardian 
for his then minor brother Ramaswami 
Gounder, sold certain properties for 
Rs. 45,000 to the husband of the plain- 
tiff benami in the name of one Gopala- 
krishnan, the fourth defendant herein. 
As per the terms of the said sale deed 
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and the ‘special undertaking therein, the 
vendor, the first defendant, has under- 
taken to be responsible for any loss that 
might be caused to the vendee (plaim- 


tiff’s husband) or for any defect in the. 


properties. In fact, _ the properties 
originally belonged to the plaintifi’s hus- 
band and the first defendant’s father had 
taken them from him under some 
‘arrangement and as a result of a pancha- 
yat it had been- agreed that they- should 
be conveyed back to the plaintiff’s: hus- 
band free of encumbrance. ‘But, what 
happened was that the said Ramaswami, 
brother of the first defendant, on his 
attaining . majority, filed a suit O.S. 
No. 178 of 1951 in’ sub-Court, Coimba- 
tore against the first’ defendant, the 
plaintiff’s husband and the fourth defen- 
dant, who were defendants 1, 3 and 2 
respectively therein. Since. the plain- 
tiffs husband died periding suit, his 
widows, vig., the plaintiff herein and 
two others were’ impleaded as his legal 
representatives. The first “defendant, 
instead of upholding the salé under 
Exhibit A-1 and supporting the plain- 
tiff’s husband, chose to remain ¿x parte. 
Likewise, the ‘fourth defendant also 
remained ex parte. The suit ended in 
a compromise decrée as per which Rama- 
swami was directed to be given 1|5 share 
in the suit properties or else the sixth 
defendant therein (plaintiff herein) 
should pay Rs. 62,500 to Ramaswami, the 
plaintiff therein, in full quit of all claims. 
The plaintiff, (6th defendant therein ) 
promptly déposited on 16th April, 1959 
itself the said sum of Rs. 62,500 into 
Court. Now, the plaintiff, herein has 
claimed that but for the compromise she 
would have insisted upon other claims 
in the previous suit and therefore the 
first defendant herein is bound to indem- 
nify and reimburse the plaintiff for the 
payment which she was forced to make 
in that suit. 
dants 2 and 3, who are the sons of the 
first defendant, are bound by the con- 
tract or indemnity given by the first 
defendant even though they have creat- 
ed a fraudulent partition deed on 4th 
December, -1959. i 


2. According to the contentions of the 
first defendant, the plaintiff’s husband 


She also claims that defen- 


had -sold the suit properties as per the 
sale deed Exhibit B-1 dated 7th July, 
1933 for Rs. 1,89,821-14-0 in favour of 
the first defendant’s. father Perumal 
Gounder, who himself was none other 
than the sister’s husband of the -plain- 
tiff’s husband. That sale deed was in 
fact a nominal one and possession remain- 
ed with the plaintiff's husband. Peru- 
mal Gounder died in 1939, when this 
defendant was aged 15 and his younger 
brother’ Ramaswami 12 or 13. Even 
before the death of Perumal Gounder, 
Doraiswami Gounder, the plaintiff’s hus- 
band,- wanted to get documents from 
Perumal Gounder to establish his full 
ownership. Doraiswami Gounder was a 
powerful and influential man. In 1944, 
when the first defendant’s marriage was 
being ‘negotiated, Doraiswami Gounder 
threatened to forcibly stop the marriage 
unless the first defendant executed, the 
documents wanted by the former. 
Under these circumstances, due to 
fraud, force, coercion and misrepresenta- 
tion, the first defendant on /th June, 
1944 executed Exhibit A-1 for Rs. 45,000 
and therefore the said sale deed is not 
valid and binding on him. Therefore, 
the plaintiff cannot enforce the condi- 
tions mentioned therein.” Since Exhi~_ 


‘bit B-1 was nominal, Exhibit A-1-- was 


also nominal. Since this defendant’s 
father Perumal Gounder was helping 
Doraiswami Gounder, financially since 
the latter was involved in criminal cases 
and was in financial difficulties, large 
sums were found due to the former 
(Perumal’ Gounder). Since Dorai- 
swami Gounder did not discharge the 
said debts, this defendant suffered. His 
brother Ramaswami Gounder filed O.S, 
No. 178 of 1951. Since no relief was 
claimed against this defendant, he remain- 
ed ex parte. That suit.ended in a com- 
promise tinder which the estate of Dorai- 
swami Gounder was made liable to pay 
Rs. 62,500 being the plaintiffs share of 
the amount. This.defendant stated that 
a like sum of Rs. 62,500 would also be 
due to him on the same date. The pre- 
sent suit has been ‘started just as a 
counterblast to the said claim” of this 
defendant. This defendant is not bound 
by the said terms of the compromise 
decree and is not bound to reimburse the 


bid 


plaintiff in this -suit. 
tween this defendant and his sons ig true 
and binding. The suit properties, ac- 


cording to this defendant, are not the ` 


joint family properties ‘of Perumal 
Gounder, but his self-acquisitions. This 
defendant executed Exhibit A-1 not as a 
joint family manager but as guardian of 
his brother Ramaswami and therefore 
this defendant cannot be made liable for 
breach of any covenant of title. -. The 


suit is barred by limitation:and the claim : 


is also excessive. 


3. Defendants 2 and 3 contended that 
they did not derive any benefit from the 
sale transactions and that they are not 
in any way liable for the suit claim. In 
other - respects, they adopt the written 
statement filed by the first defendant. 


4. The fourth defendant remained er 
parte. 


5. On the above’pleadings, the oe 
ing issues were set for trial: 


1. Whether the covenant for title 
and the special undertaking given by 
the vendor in the sale deed, dated 7th 
June, 1944 are not binding upon the 

. defendants? Is the vendor (ist de- 
fendant) liable to ae the plain- 
tiff P 


2. Is the compromise decree a O. 
S. “No. 178 of 1951, Sub-Court, 
Coimbatore, true, valid and binding on 
defendants? 


3. -Whether the sale deed, dated 7th 
June, 1944 is vitiated by fraud, coer- 
` cion and undue influence? 


4. Whether the sale deeds of 1933 
and 1944 are nominal and is the plain- 
tiff not entitled to rely on the covenant 
of title, if any? 

5. Whether the will alleged by the 
plaintiff is true, valid and binding. on 
defendants and is the epai entitled 
to sue? -` : 


6. What is the amount of compen- 
- ‘sation that the- -plaintiff will be entitled 
. tor 


fe Whether the plaintiff i is entitled to 
any interest? 7 eed 
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8. Whether the suit is barred by 
eg 


Whether defendants 2 and 3 are 
a table to the suit claim? 


10. To what reliefs are the parties 
entitled? 


' The plaintiff examined three witnesses 


including herself and marked Exhibits 
A-1 to A-12 and on the defendant’ s side 
D.Ws. 1 to 4 were examined and Exhi- 
bits B-1 to B-47 were marked. 


6. The lower Court found that though 
the sale-deed Exhibit A-1 contained a 
covenant of title and also a special un- 
dertaking given by the first defendant, it 
would not be binding on defendants 2 
and 3 since it was a nominal document 
and likewise it held that sale deed Exhi- 
bit B-1 wag also a nominal document and 
the plaintiff was not entitled to rely up- 
on the covenant of title under Exhibit 
A-1. The Court held that the compro- 
mise decree in O.S.. No. 178 of 1951 
was true, valid and binding on the de- 
On the basis of the above | 
findings, it was held that the plaintiff 
was not entitled to any compensation 
from the defendants. Therefore, the 
question of interest also did not arise. 
Learned counsel for the defendants in 
that suit conceded that the suit was not 
barred by limitation. Ultimately the 
suit was dismissed with costs. 


7. Even at the first instance, before 
going into the contentions of the parties, 
we would make it clear that both -parties 
admit. that Exhibit A-1`was executed by 
the Ist defendant on his own behalf and 
on behalf of Ramaswami Gotmder in 
favour of Doraiswami Gounder, benami 
in the name of Gopalakrishnan, the 
fourth defendant herein, and that Exhi- 
bit A-12 was also later brought about by 
Doraiswami Gounder as purported to 
have been executed by the fourth defen- 
dant in his favour and as such Exhibit 
A -12 was a sham and nominal document. 
Further, Ramaswami Gounder, the plain- 


` tiff in O.S. No. 178 of 1951, has also 


averred in para. 9 of the- plaint (Exhi- 
bit A-2) that the sale under Exhibit A-1 
was taken by Doraiswami Gounder 
benami in the name of the fourth defen- 
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dant herein and later got it transferred 
in his name by Exhibit A-12 from 
Gopalakrishnan. Similarly, the first 
defendant in his written statement in this 
guiť has not denied the allegation of the 
plaintiff in her plaint that the sale deed 
Exhibit A-1 was taken benami in the 
name of the fourth defendant. As al- 
ready stated there is no controversy, 
about the fact that Exhibit A-12 1s only 
a nominal document brought about by 
the first defendant. ‘Under these cir- 
cumstances, we think it unnecessary to 
discuss any further about Exhibit A-12. 
Sincé Exhibit A-1 was admittedly taken 
by Doraiswami_ benami in the name of 
the fourth defendant, we shall, for 
the sake of convenience, refer to. Exhi- 
bit A-1 as having been executed in 
favour of Doraiswami Gounder. _ 


8. Mr. G. Ramaswami, appearing for 
the appellant-plaintiff, contended that the 
findings given by the Court below on 
issues 1, 3 and 4 that the sale deed. Exhi- 
bit A-1 would ‘not be binding on defen- 
dants 2 and 3 as it was a nominal one, 
that the covenant and the special under- 
taking could not be enforced, that the 
sale deeds Exhibits A-1 and B-1 are tio- 
minal and the plaintiff is not entitled ‘to 
rely upon the covenant of title under 
Exhibit A-1 and that Exhibit A-1 is viti- 
ated by fraud, undue influence and coer- 
cion, are all unsustainable in law. He 
would further, contend that in view of 
the decision of the trial Court that Exhi- 
bit A-1 is the outcome of the Panchayat 
which settled the differences between 
these two families, the trial Judge ought 
to have decreed the suit as. prayed for 
and that it is erroneous to hold that 
Exhibit B-1 was a nominal. sale. Ac- 
cording to him, the defendants, who 

attack the compromise in O.S. No. 178 
of 1951 as not bona fide and - proper, 
cannot rely on the same compromise as 
a family settlement, the Court below 
failed to appreciate that the warranty 
implied in section 55 (2) of the Trans- 
fer of Property Act is absolute and in 
the absence of a contract to the contrary, 
it is irrebuttable,- and the trial Judge has 
-overlooked the position that merely be- 
cause the consideration for Exhibit A-1 
sale is low, the warratity claimed by the 
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„plaintiff. cannot -be given a go-by. He 
: would contend that the trial Judge has 
.not properly appreciated. the evidence of 
the witnesses examined on the plaintiff's 
side in its proper perspective, and also 
failed. to appreciate: that the first defen- 
dant who had been impleaded in the suit 
by his brother is bound to indemnify and 
reimburse the plaintiff for the payment 
which she was obliged to make under the 
decree in that suit. : 

9. It is the common that the plaintiff 
-deposited a sum of Rs. 62,500 into Court 
on 16th April, .1959., According to the 
plaintiff, in pursuance of the compro- 
‘mise, she had paid this amount to D.W. 
4 (T.P. Ramaswami Gounder) and. she 
was damnified to that extent by the con- 
duct of the first defendant, who is none 
other than the brother of D.W. 4. 
‘Hence, the plaintiff, on the alleged 
breach of the covenant of title and under- 
taking given by the first defendant in 
the sale deed Exhibit A-1, has sought for 
the recovery of the said sum of 
Rs. 62,500 from the first defendant 
herein. The main contention of the 
first defendant in resisting the claim of 
the. ‘plaintiff, among various other 
grounds, is that the sale deeds Exhibits 
A-1 and B-1 were sham and nominal and 
therefore no. question of breach of cove- 
nant of title or indemnity could arise in 
case of such sales and the plaintiff is not 
entitled to have any claim as prayed for 
in the plaint. 

- “XN z 


10. Before going into the merits of the 
case, we shall now mention certain salie 
ent features for the proper appreciation 
of the evidence and a just decision of 
this appeal. Deceased Doraiswami 
Gounder, husband of the pláintiff, pur- 
chased certain properties for a sum and 
consideration of Rs. 45,000 under Exhi- 
bit A-1 a registered sale deed, in the 
name of the fourth defendant, viz., 
Gopalakrishnan, from the first defendant 
for himself and. as guardian of his 
brother Ramaswami Gounder. The 
sale deed Exhibit A-1 is said to have 
been obtained benami in the name of the 
fourth defendant. Admittedly, Dorai- 
swami Gounder was owning‘ about an ex- 
tent of 300 odd: acres of land. < Doraj- 
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swami Gounder executed two mortgage 
deeds under Exhibit B-9, dated 13th 
June, 1921 and Exhibit B- 11, dated 3rd 
February, 1922, each for a sum of Rs. 
30,000, in favour of Perumal .Gounder, 
father. of the first defendant, Perumal 
Gounder, the mortgagee was ‘directed to 
discharge the ‘debts quoted in those docu- 
ments. Exhibits B-7, B-8, B-10, B-12, 


B-13, and B-39 to B- 47 are the receipts , 


and vouchers evidencing such discharges. 
As the interest and principal under Exhi- 
bits B-9 aud B-11 were-not paid by ‘the 
mortgagor, Doraiswami Gounder exe- 
cuted Exhibit B-1, dated 7th July, 1933 
describing the said document as a gale 
deed in favour of Perumal Gounder for 
Rs. 1,89,821-14-0. In 1939, Perumal 
Gounder died.. After the death of 
Perumal, it seems that there was some 
trouble about the transactions embodied 
m Exhibit B-1. It- is the case of the 
first defendant that Doraiswami Gounder 
was pressing for reconveyance ‘of those 
properties, under threat. . According to 
the first defendant, he was aged about 15 
at the time of the death of his father and 
his younger brother Ramaswami was 
, two or three years younger to himself. 
As Doraiswami was a powerful and ‘in- 
fluential man and threatened to forcibly 
stop the marriage of the first defendant 
in the year 1944 when. the first defen- 
dant was aged about 19 only, the first 
defendant executed the alleged resale on 
7th \June, 1944 for a sum of Rs. 45,000. 
under Exhibit A-1 for himself and as 
guardian of his then minor brother, 
Ramaswami (D.W. 4) in favour of the 
fourth defendant the illegitimate son and 
nominee of Doraiswami Gounder. The 
fourth defendant thereafter executed a 
sale deed under Exhibit A-12, dated 10th 
June, 1946 for a sum of Rs. 45,000 in 
favour of Doraiswami' Gounder alias 
Krishnaswami Gounder. According to 
the plaintiff, the properties are very valu- 
able and they originally belonged to the 
plaintiff’s husband and were taken by the 
first defendant’s father previously under a 
certain arrangement and had been agreed 
to be reconveyed to the plaintiff’s hus- 
band free of encumbrances, as a result of 
a panchayat, and in the sale deed there 
is covenant of title and a clause of 
indemnity regarding the properties con- 
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veyed and also a special undertaking on 
the part of the vendor to be responsible 
for any defect or loss in respect of the 
title to the properties conveyed. An 
assurance was given that the properties 
were free of encumbrances and the en- 
tire consideration of Rs. 45,000 had been 
paid by the plaintiff’s husband only on 
the basis of the assurance and represen- 
tation made by: the first defendant re- 
garding the title and indemnity as speci- 
fied in the sale deed. Further, it is the 
admitted case that the said Ramaswami,, 
after becoming a major, instituted O. 
S. No. 178 of 1951 on the file of the 
Subordinate Judge, ‘Coimbatore, for 
partition of his half share in the proper- 
ties comprised and conveyed under the 
sale deed Exhibit A-1, impleading defen- 
dants 1 and 4 herein and the plaintiff’s 
husband Doraiswami Gounder, as defen- 
dants. The present defendants, 1 and 
4 stood ex parte. Pendente lite Dorai- 
swami Gounder died and thereafter the 
plaintiff and the other two widows of 
Doraiswami Gounder were brought on 
record as the legal representatives— 
defendants 4to6. The suit was decreed 
on a compromise, as per which 1|5 share 
in the suit properties should be ‘given or 
a sum of Rs. 62,500 should be paid in 
full quit of the claims of the plaintiff 
therein (Ramaswami Gounder) on or 
before 29th April, 1954. Under the 
will, Doraiswami Gounder had be-. 
queathed the properties only in favour 
of the 6th defendant therein (present 
plaintiff). Accordingly, on 16th April, 
1959, she deposited the said amount and 
had the decree satisfied. Hence, she has 
brought -this claim against the first de- 
fendant who sold the property under ` 
Exhibit A-1 on his own behalf and on 
behalf of his brother ‘Ramaswamt Goun- 
der, to indemnify and reimburse the 
plaintiff for the payment of Rs. 62,500 
which she had been forced to make, by 
virtue of the covenant undertaken under 
the sale deed. The trial Judge, accept- 
ing the evidence of the first defendant, 
has held that Exhibit A-1 is vitiated by 
fraud, coercion and undue influence. Mr. 
G. Ramaswami, appearing for the appel- 
lant, -would vehemently urge that the 
finding of the learned. Judge is totally 
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incorrect in the light of the evidence and 
‘circumstances appearing in this case. He 
would urge that even assuming that 
Exhibit A-1° is a nominal document, 
when in pursuance of a panchayat Dorat- 
swami Gounder had paid a sum of Rs. 
45,000 ‘for the reconveyance of the pro- 
perties to perfect. his title deed and when 
that recital was not challenged in the 
suit O.S. No. 178 of 1951 filed by 
Ramaswami Gounder and: when the pre- 
sent first defendant chose to remain er 
parte in the said suit, it could not at all be 
pleaded that the sale under Exhibit A-1 
is vitiated by fraud, undue influence and 
coercion. According to him, even in 
case title has not at all passed, he would 
be entitled to get back the money. It is 
further submitted that the present con- 


tention raised by the first defendant in ~ 


his written statement that possession of 
the property was always with the plain- 
tiff’s husband Doraiswami Gounder and 
Perumal Gounder had no possession, nor 
did he deal with the property as his own 
till he died in 1939 and that even before 
the first defendant’s father died, there 
were negotiations .and attempts on the 
part of the plaintiff’s husband to obtain 
documents from Perumal Gounder to 
show that the former was still the owner 
of the properties, ought to have been 
raised even in the prior suit filed by his 
brother Ramaswami Gounder. 


11. Therefore, according to the learned 
counsel, -the first defendant, who has 
chosen to remain ex parte inO.S. No. 
178 of 1951 without raising his defence 
put forth now in the present’suit, is not 
at-all justified in raising the present con- 
tention that the sale deeds Exhibits A-1 
and B-1 are nominal.and that Exhibit 
'A-1 is vitiated by fraud and coercion. 
Exhibit A-2 is the certified copy of the 
amended plaint in, O.S. No. 178 of 
1951 on the file of Sub-Court, Coim- 
batore. It ig averred in the ‘said plaint 
by Ramaswami Gounder that the proper- 
ties described in the schedule in that suit 
(which are the subject-matter of ‘this 
suit also) belonged to the joint family 
of Ramaswami Gounder and his brother 
‘Athimuthu Gounder` (first defendant) 
and that thé properties originally be- 
longed to Doraiswamt Gounder who sold 
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the`same for the purpose of discharging 
the antecedent debts. of Ramaswami 
Gounder’s father Perumal Gounder for 
a sum of Rs. 1,89,821-14-0, by a sale 
deed, dated 7th July, 1933 and that there- 
fore,.after the death of Perumal Goun- 
der, ‘Ramaswami Gounder and Athi- 
muthu Gounder got the properties by 
stirvivorship and have been in possession 
and enjoyment thereof absolutely from 
1944 and that Athimuthu Gounder, pur- 
porting to act for himself and as guar- 
dian of Ramaswami Gounder, effected a 
sale of the properties on 7th June, 1944 
and the said sale is not valid and binding 
on Ramaswami Gounder or his share in 
the properties. Thus, it is seen that 
Ramaswami Gounder in that suit has 
challenged the transaction though consi- 
deration passed for the same on the 
ground that there was no necessity to sell 


thé properties and the said sale was not 


for the family benefit. In the ‘written _ 
statement filed in this case by the first 
defendant, it is not pleaded that no 
money consideration passed. In para- 
graph 7, of the written statement it is 
pleaded that in the year 1944 the lands ` 
sold under the deed wete-worth ‘about | 
Rs. 4 lakhs or 5 lakhs and the annual 
income from the saine would be Rs. 
40,000 to Rs. 50,000. In paragraph 9 
(c) it ig averred that in O.S. No.- 178 
of 1951 there was a compromise by and 
under which, the estate of Doraiswami. 
Gounder was made’ liable to pay Rs. 
62,500 being the plaintiff’s 1]5 share of 
the amount if proper accounts, were 
taken between- the estates of Perumal 
Gounder ‘and Doraiswami Gounder and 
that in that suit it was not declared that 


‘the sale was not binding on the plaintiff 


therein (Ramaswami Gounder) or that 
there,,was lack of title to the properties 
in the first defendant herein or in the 
then minor Ramaswami Gounder. Fur- 
ther, it is averred that it did not repre- 
sent the value of the share of the plain- 
tiff in the said suit in the properties on 
the basis that’ the sale under Exhibit ‘A-1 
was not binding tpon ‘Ramaswami Goun- 
der; the compromise further declared 
that if the sum of Rs. 62,500 was not’ 
paid ‘by a particular date the plaintiff 
thérein was entitled to a 1/5 share in the 
properties, Thus, it is clear from the 
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a 


above recital that the accounts were 
looked into between the estates of Peru- 
mal Gounder and Doraiswami Gounder 
and then it was settled that a sum of 
Rs. 62,500 should be paid over to Rama- 
swami Gounder towards his 1|5 share to 
which he was entitled as per the, terms 
of the compromise. Mr. Kesava Iyengar, 
appearing for the respondents, would 
contend that the recital in the written 
statement that the amount of Rs. 
62,500 did not represent the value of 
the share of the plaintiff in O.S. No. 
178 of 1951 on the basis that the sale of 
1944 by the first defendant was not 


binding upon the plainiff, is not contra- . 


dicted by the plaintiff herein in her reply 
statement and therefore it should be 
taken that this plea of the defendant 1s 
correct. We are unable to’ agree with 
the learned counsel, because this is only 
the pleading of the first defendant and he 
has not proved it. On the other hand, 
the terms of compromise are clear that 
Ramaswami Gounder was given 1[5 
share of the disputed items of properties 
in O.S. No. 178 of 1951 or a sum of 
Rs. 62,500 in full quit of all his claims. 
The recital in Exhibit A-1 relating to 
the circumstances under which it came 
into existence reads as follows: 


serisi satut eur 
QoeseqnoGurg ssi 5a 
CHET BZSLILICQRSG: Ty 
Qar A $ s- Aoruga snug MD 


- pAs FrTurs ALGeru Bih 
SHD ApS LLLA 5 arr 
asi SSCA ADI AIS g 
wruDb ADL BH a IL S 2 
GsHiggid, Maasrrb Bhg 
FTES Bay Lf) voir wE GD 


Qur Ab of SGT GOW Bor enw 


yb *Assorpuyb  e2565H5 Hd 
LIGHT US BT DLI FÖ LIL. & GF LD 
girfiser 5 ager Qs@eal pear 


gurl 45,000-b QF SDAA D 
oe sHo gwd sr Gers 
GEES shami Ag uD 
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SSUUICHT QLS Oarem 1. GUILE gs 
gw FÀS gy QuCurg srmaer 
GuGCo Qenorer guru 45,000 
THERE GE QFY SS aA STÀ 
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The learned Judge, while dealing with 
issue-2, in paragraph 4 of his judgment, 
has observed as follows: 
“Tt is hence clear that the panchayat- 
dars had adjusted the equities between 
the two families of Doraiswami and 
Perumal as could be gathered ‘from:the 


recitals employed in Exhibit A-1, given ~ 


a verdict in pursuance of which Exhi- 
bit A-1 came into existence. It ap- 
pears to me that the object of compro- 
mise was to have peace or amity in 
these two families and that one family 
should not have any recourse against 
the other in future. 
promise effected by-the panchayatdars 
stands on the same footing as that of 
a family settlement. I see no reason 
why such a compromise,cannot be held 
_to be binding on the defendants.” 


Finally he has concluded: “In this view, 
I find that the compromise is true, valid’ 
and binding on the defendants”. From 
the above narration, it is clear that the 
sale under Exhibit A-1 is purely a family 
settlement so as to bring peace and amity: 
between these two families, rather than a 
sale deed in a strict legal sense. Mr. 
G. Ramaswami, relying on a decision in 
Narayan v. Bhau Rao*, would contend 
that the first defendant who was fully 
aware of the litigation in O.S. No. 178 
of 1951 and when he chose to remain 
ex parte, cannot now put forth a plea 
that he ig not bound by the decree in the 
said suit. In the above-cited decision it 
was held that where the vendor, who was 
impleaded as a defendant to a suit im- 
peaching his title and claiming the ven- 
dee’s eviction, remained ex parte though 
the question of title was a matter within 
his special knowledge, and therefore 


the vendee compromised the suit and] 


subsequently filed a suit for damages 
against the vendor for breach of the 
covenant the said vendor was liable for 
damages, and he could not, without im- 


puting had faith to the vendee, blame f 


him for compromising the suit. In the 
action taken by Ramaswami Gounder in 
O.S. No. 178 of 1951, impeaching the 
sale deed executed by the first defendant 
herein on his behalf and on behalf of the 
then minor brother (Ramaswami Goun- 
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der ( plaintiff therein), it is the admitted 
case that the first defendant herein, who 
was one of the defendants therein, 
instead of supporting the sale in favour 
of Doraiswami Gounder, stood ex parte. 
Though the first defendant has valued 
the property covered under Exhibit A-1 
at Rs. four lakhs or five lakhs, the sale 
consideration mentioned in Exhibit B-1 
was Rs. 1,89,821-14-0. Mr. Kesava 
Iyengar would vehemently urge that the 
same properties are valued at Rs. 45,000 
when they were sold to Doratswami 
Gounder under Exhibit A-1, that this 
consideration is very inadequate and 
therefore it must be presumed that the 
sale deed has been brought about under 
fraud, undue influence and coercion. 
As we have discussed and concluded that 
the sale under Exhibit A-1 is more a 
deed of family arrangement than a sale 
deed in a strict legal sense, we are un- 
able to agree with the learned counsel 
for the respondents that the gale is 
vitiated on the ground that it suffers 
from inadequate consideration. 


12. It is very curious to note that the 
first defendant, who sets up the case that 
the sale was brought about by coercion, 


undue influence etc., has not chosen to . 


come to the witness box and examine 
himself to substantiate his plea. This 
non-examination of the first- defendant, 
in our view, is detrimental to his case 
and no weight therefore can be attached 
to the evidence of the other witnesses in 
respect of this plea. There cannot be 
any dispute on the proposition that when 
a party pleads to certain allegations, 
ordinarily he must go into the witness 
box and give his evidence in support of 
such plea, unless there are acceptable 
reasons for his not doing so. In the 
present case, No reason is assigned as to 
why the first defendant stood outside the 
witness box. Mr. Kesava Iyengar 
would contend that since the trial Judge 
_ has believed the evidence of D.W. 1, 
whose sister is married to the first defen- 
dant besides the first defendant being the 
maternal uncle of this witness, the non- 
examination of the first defendant should 
not be taken into consideration to dis- 
lodge the finding of the trial Judge. 
We are unable to agree with- this çon- 
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tention, because there is no reason, as 
mentioned above, for the non-examina-. 
tion of the first defendant who has made 
the serious allegation against Doral- 
swami Gounder. When the first defen- 
dant himself is not prepared to come to 
the witness box and say that Exhibit A-1 
‘was nominal, would it be safe to accept 
the evidence of D.W. 1 who is a third 
party and stranger to the document in 
spite of his being the brother-in-law of 
the first defendant, and brand the said 
document as a nominal! one brought about 
under threat, coercion and undue influ- 
ence? Further, the evidence of D.W. 1 
is highly interested because of his close 
relationship with the first defendant. 
-For the foregoing, reasons, we set aside 
the finding of the lower Court that the 
sale deed Exhibit A-1 is vitiated by 
fraud, undue influence and coercion, 
and answer issue-3 in the negative in 
favour of the plaintiff. j 


13. It is contended by the first defen- 
dant that the case of the present plain- 
tiffs husband in O.S. No. 178 of 1951 
was that the sale under Exhibit B-1 was 
nominal and the resale to him in 1944 
under Exhibit A-1 was also nominal 
and therefore on the basis of the above 
. pleading, it is clear that there was no 
question of any guarantee of title or 
indemnity for’ the sale in the above 
circumstances. Exhibit B-2 is the certi- 
fied copy of the statement of Doraiswami 
Gounder in O.S. No. 178 of 1951. 
Exhibit B-3 is the copy of his. deposi- 
tion in the said suit. No doubt, it is 
the case of Doraiswami in Exhibits B-2 
and B-3 that Exhibit B-1 was a nominal 
document. Relying on the above state- 
ments in-Exhibits B-2 and B-3 it was 
contended by Mr. Kesava Iyengar that 
these two documents would conclusively 
proye that Exhibit B-1 was a nominal 
sale and consequently Exhibit ‘A-1 also 
is a nominal one and therefore there is 
no question of any covenant of title or 
indemnity. Learned counsel would also 
bring to the notice of this Court that as 
per paragraph 12 of the trial Court 
judgment learned counsel who appeared 
for the plaintiff in the lower Court, in 
the course of his argument, had conce- 
ded that though Exhibit B-1 cannot be 
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construed as a nominal document in its 
entirety, still it was a nominal document 
to some extent. We feel that this fact 
will not help the defendants, for the 
reasons that we shall presently advert to. 


14. -It is evident that Doraiswami 
Gounder had borrowed Rs. 30,000 each 
under Exhibits B-9 and B-11 in order 
to extricate himself from the criminal 
cases and financial difficulties and -subse- 
quently as Doraiswami Gounder owed a 
large sum to Perumal Gounder he exe- 
cuted Exhibit B-1 in favour of Perumal 
Gounder. In paragraph 8 of the writ- 
ten statement the first defendant has 
averred that in a matter of accounting 
between the estates of Perumal Gounder 
and Doraiswami Gounder, large sums 
were due to the former, that Doraiswami 
Gounder would not properly and honest- 
ly discharge the same and that therefore 
‘he had suffered enormously. Thus, it 
is to be’ noted that even the first defen- 
dant admits the fact that there were 
large sums due from Doraiswami Goun- 
der to Perumal Gounder. "Whether the 
debts owned by Doraiswami Gounder to 
Perumal Gounder had any comparison 
to the real value of the properties con- 


veyed under Exhibit B-1 or not, the fact > 


remains that Exhibit B-1 came into exis- 
tence only in discharge of the amount 
due to Perumal Gounder. The fact that 
the value of the properties was much 
‘more than the debts owed by Dorai- 
swami Gounder to Perumal Gounder 
would in fact probabilise the fact that 
there should have been an understanding 
between the parties that Perumal Goun- 
der should reconvey the properties to 
Doraiswami Gounder on the latter dis- 
charging the above debts. It would 
transpire from the evidence of P.W. 2 
in this case that there were disputes be- 
. tween Doraiswami Gounder and Peru- 
mal Gounder in respect of the proper- 
ties and the income and they finally 
agreed that Doraiswami Gounder could 
‘take the properties on payment of 
Rs. 45,000 in a period of five years and 
that the said decision was arrived at m 
a panchayat in the presertce of himself, 
one Muthuswami Gounder (the village 
Mumsiff of that place) one Velliangiri 
Gounder, one Ananda Gounder (Kar- 
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nam and Ramakkal, the step-mother.. of 
Doraiswami Gounder. It is his evidence 
that in pursuance of the said settlement. 
Exhibit A-1 was executed by the first 
defendant and certain panchayatdars had 
attested the same. According to this 
witness, the panchayatdar Velliangiri is 
dead and the other persons, viz., Muthu- 
swami Gounder and Ananda Gounder 
are unable to move on account of their 
old age. The criticism that is levelled 
against this witness is that he has not 
attested the document Exhibit A-1 and 
therefore his evidence that he was pre- 
sent at the time of the panchayat cannot 
be accepted. After going through the 
evidence of this witness, we do not find 
any reason to reject or discard the testi- 
mony of this witness. The fact that 
there was a panchayat cannot be disputed 
now since Exhibit A-1 itself contains a 
recital that the said document came into 
existence only as per the decision arrived 
at by the panchayatdars in order to settle 
the differences between Perumal Goun- 
der and Doraiswami Gounder. The 
defendants rely on Exhibits B-2 and 
B-3, the statement and deposition of 
Doraiswami Gounder in O.S. No. 178 
of 1951 for the purpose of showing that 
Doraiswami himself has stated that 
Exhibit A-1 was a nominal document. 
But it may be noted that in Exhibit B-2 
Doraiswami Gounder had narrated the 
circumstances under which Exhibit A-1 
came into existence. He has spectfi- 
cally mentioned therein that an arbitra- 
tion took place in the presence of Velu 
Gounder, Muthuswami Gounder, Tiru- 
gnanasambandam Pillai and some of the 
respectable friends and well-wishers of 
his family. Similarly in the evidence 
of Doraiswami Gounder under Exhibit 
B-3, there is reference to the Panchayat 
that took place. Thus, there is positive 
proof that what all P.Ws. 1 and 2 have 
stated regarding the circumstances under 
which Exhibit A-1 came into existence, 
which corresponds with what is stated in 
Exhibits B-2 and B-3, has to be accepted. 
The finding of the learned trial Judge 
that he was unable to believe the evidence 
of P.Ws. 1 and 2 is, in our view, not 
Tt is not the specific case of 
the defendants that no consideration 
passed under Exhibit A-1. In this 


“2 ae ae os san , 
ij PD aRvATHAMBAL o. AvtiMutHU GOUNDER (Ratnavel Påndiañ, 7.) 


* connection, we may. point out that no 
allegation has been made in their written 
statement that the consideration under 
Exhibit A-1 was inadequate.. Irrespec- 
tive of the fact whether the consideration 
was adequate or inadequate, the fact re- 
mains that a sum of Rs. 45,000 was the 
consideration for the execution of the 
said document. The recital in Exhibit 
A-1 would show that Doraiswami Goun- 
‘der was.asked to discharge certain. debts 
referred to therein and the fact that 
Doraiswami Gounder had fully, paid and 
discharged ~-the entire amount of Rs. 
_ 45,000 for obtaining the reconveyance of 
his properties, is also not disputed. The 
trial Judge himself has stated that-he 
was inclined to believe that Exhibit A-1 
is the outcome of-the panchayat-.which 
settled the differences between these two 
families. When - these circumstances 
and the evidence of the witnesses are 
taken together, we are left with an im- 
pression that Exhibit A-1 éannot be said 
to have been executed either as benami 
or nominal. At this juncture, it was 
pointed out by the counsel for the de- 
fendants that while Exhibit B-1 gives 
the value of the properties at more than 
Rs. 1,89,000. -Exhibit A-1 which came 
into existence nearly 11 ‘years afterwards, 
gives the value at Rs. 45,000. and còn- 
tended that Exhibit A-1 should. at any 
‘rate be considered as a nominal docu- 
ment.- This argument cannot be ac- 
cepted in the face of the clear recitals 
contained in Exhibit A-I itself, which 


says that the panchayatdars, after taking 
- into consideration the, enjoyment of the. 


properties and the income therefrom by 
Perumal Gounder ‘for a considerable 
length of time, decided that Doraiswami 
Gounder should pay a sum of Rs. 45,000 
to the first defendant and his brother. 
It is further stated in the said document 
that the vendee had agreed to discharge 
certain. debts by Perumal Gounder 
amounting to Rs. 37,735-4-0, and to 
pay only a cash amount of Rs. 7,264-12-0 
before the Registrar to the vendor. It 
is not the case of the defendants that 
there was no such debt payable by his 
father as recited in Exhibit A-1 or that 
those debts have not been discharged so 
far. or that the cash amount of Rs. 
7,264-12-0 was not received by him. 


T 
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The plaintiff herein also admits that the 
properties are very valuable and origi- 
nally’ belonged to her husband and were 
taken by the first defendant’s father pre- 
viously under certain arrangements and 
had been agreed’ to be reconveyed to the 
plaintiff’s husband Doraiswami Gounder, 
free of all encumbrances as a result of 
the panchayat. Therefore, the circum- 
stances would only show that both Exhi- 
bits B-1 and A-1 really came into exist- 
ence as a result of some settlement be- 
tween Perumal Gounder and Doraiswami 
Gounder» We should like to sum up 
what has really happened in this way. 
Since there were large debts due by 
Doraiswami Gounder to Perumal Goun- 


der amounting to -Rs. 1,89,000 odd, 


Doraiswami Gounder agreed to convey 
his properties admittedly worth more than 
rupees three lakhs, to Perumal Goun- 


‘der under Exhibit B-1, for the above- 


said lesser price of Rs. 1,89,000 odd, 


-only with the specific understanding that 


Perumal- Gounder would reconvey the 
properties to Doraiswami Gounder on 
the latter discharging the debts due to 
him. It may not be out of place to men- 
tion - here that the total consideration 
mentioned in Exhibit B-1, vz., Rs. 
1,89,821-14-0, is made up of Rs. 86,780 


‘said to have been due on Exhibit B-9, a 


` 


sum of Rs. 99,256-8-0 due on Exhibit 


” B-11 a further sum of Rs. 2,800.due to 


one Sri Ganesar- Bank towards a chit, 
in which Perumal Gounder had stood as 
the guarantor, and a sum of Rs. 1,005-6-0 
due towards E.P. No. 583 of 1933 in 
O.S. No. 9622 of 1924. The amount 
of Rs. 86,760 due under Exhibit B-9, is 
mentioned as having. been arrived at as 
the balance of principal and interest 
after giving credit. to some interest al- 
ready paid. The next amount of Rs.. 
99,256-8-0 is mentioned as the principal 
and interest due under Exhibit B-11. - 
Thus, the total amount of Rs. 1,86,016-. 

8-0 is the principal and interest under 
Exhibits B-9 and B-11, out of which the 
principal is only Rs. 60,000 and the in- 
terest that accrued is Rs. 1,26,016-8-0. 
It is the admitted case of the defendants 
as ‘per para. 7 of the written statement 
that-‘the annual income from the lands 
in dispute would have been Rs. 40,000 
to Rs. 50,000. What -were the mate- 
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rials that the panchayatdars took into ¢on- 
sideration at the time of the arbitration 
while arriving at Rs. 45,000 to be paid 
to the vendors, viz., the sons of Peru- 
mal Gounder at the time of Exhibit A-I 
we are not in a position to find out. But 
as seen from the recitals in Exhibit 
A-1, the arbitrators took into considera- 
tion the income from the lands while 
arriving at the figure of Rs. 45,000 as 
consideration towards Exhibit A-1. 
This fact shows that Exhibit B-1 was 
not a complete sale in the strict sense of 
the term enabling Perumal Gounder to 
enjoy the properties worth rupees four 
lakhs or more (Para. 7 of the written 
statement) and the income therefrom, 
absolutely for ever, but was subject to 
an arrangement for reconveyance back 
to Doraiswami Gounder. Therefore, 
the understanding at the time of Exhibit 
B-I should have been that the income 
that would be derived by Perumal Goun- 
der from the properties should be given 
credit to at the time of the reconveyance. 
Coming to the consideration under Exhi- 
bit A-1, it 1s seen from that document 
that the vendee, viz., Doraiswami Goun- 
der had agreed to discharge certain debts 
aggregating to Rs. 37,735-4-0 and to pay 
the balance before the Registrar. Under 
these circumstances, it cannot be said 
that the amount of Rs. 45,000 is the only, 
consideration under Exhibit A-1, but in 
our view the real consideration was the 
said sum and the benefit derived by Peru- 
mal Gounder and the defendants by en- 
joying the properties for a considerable 
length of time. Thus, at the time when 
Exhibit A-1 came into existence, the 
arbitrators had taken into consideration 
the fact that Perumal Gounder was en- 
joying the suit properties and the income 
therefrom for a considerable length of 


time and then decided that the first de- 


fendant and his brother Ramaswam1t 
Gounder (sons of Perumal Gounder) 
should reconvey the properties to Dorai- 
swami Gounder on receiving a sum of 
Rs. 45,000. Thus, the sale deed Exhi- 
bit A-1 was really a reconveyance exe- 
cuted by the first defendant and his bro- 
ther in favour. of Doraiswami Gounder 
in the above circumstances. Therefore, 
when both Exhibits B-1 and A-1 are 
considered together, the above argument 
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of the learned counsel that there ig diffe- - 
rence in the value of the properties as 
recited. in these two documents has no 
weight. For the above discussion, we 
hold on issue-4 that the sale deeds Exhi- 
bits. A-1 and B-1 cannot be said to be 
nominal, but that they really came into 
existence as per the arrangement between 
the parties. 


15. , Then the next question under the 
same issue is- whether the plaintiff is 
entitled to rely on the covenant of title, 
if any in the deed Exhibit A-1. It was 
contended on behalf of the defendants 
that inasmuch as Exhibit A-1 is a nomi- — 
nal sale, the relationship of vendor and 
vendee does not arise and consequently 
the plaintiff cannot rely on any breach 
of covenant of title and there would be 
no question of any covenant of title or 
indemnity for the same. ‚We have al- 
ready held that Exhibit A-1 was not a 
nominal one, but was a real reconveyance 
deed that came. into existence between 
the parties. Therefore, we reject this 
contention. ‘Therefore, we have only to 
find out whether there was any covenant ; 
of title or indemnity entered into therein ' 
and whether the defendants have com- , 
mitted breach thereof. The relevant / 
recitals in Exhibit A-1 read thus: Í 
‘© Gog. QFN $ o5 Lis D Ah 
~- TÈS STU ot Ber aril aa 
STUK UTAST Ur 5 &) Upi 
ashArayb BwcvQwer mid Gry. 
Gers gaahler Gullo wurQ sro 
Löwis QaoaQuern 2018) 
ur = AeregAGapb. aris 
Gugrag TÒA- ABQ 
THUQD FEV HÈS GD 
arasGer gurùtsnhurs AGL 
CGurinsab earn aOR SA 
amheouwss AVETE.’ 


In the face of the above clear recitals, 
there cannot be any dispute that there 
was a covenant of title and indemnity. 
on the part of the vendors. The only 
argument on behalf of the defendants is 
that Exhibit A-1 is a nominal document 
and therefore the above covenant or in- 
demnity does not arise. According to 
the first defendant, he neither assured 
Doraiswami Gounder about the minor’s 
title nor did he make himself liable for 
any breach of covenant for title and that 


” 
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he had done no aċt whereby the property 
was: incumbered or whereby he was 
hindered from transferring it to the pur- 
chaser: Doraiswami Gounder. The ma- 
terial recital in Exhibit A-I executed in 
favour of the benamidar of Doraiswami 
Gounder extracted. above, can be con- 
-strued as a covenant for title and indem- 
nity'on the part of the vendor. <A cove- 
-nant for title is a' covenant that ‘the ven- 
dor has a present title to convey. In 
every sale of land, there is an implied 
covenant for title.as per section.55 (2) 
of the Transfer of- a Act, which 
reads as follows: . . 


“The seller shall be deemed to contract 
with the buyer that the interest which 
the seller professes to transfer. to. the 
buyer subsists and that he has. power 
to transfer the same: yf 


_ Provided that, where the‘sale is made 
-by a person in a fiduciary ‘character, 
he shall be deemed to contract with 
the buyer that the seller has done no 
act whereby the property is incum- 

- bered or whereby he is hindered from 
transferring it. 


t 


The benefit of the ciai mentioned 
in this rule shall be annexèd' to, and 
shall go with, the interest of the trans- 
feree as: such, and “may be enforced 
by every person in whom.that interest 
is for the whole or :any’ part thereof 
from time to time vested.” G oN 


The provisions of section 55- (1) sabe 
the buyer before the completion of,the 
sale to ascertain if the title offered is free 
‘from reasonable doubt. Once the buyer 
has accepted the conveyance and the sale 
is completed, -he' has no remedy on the 
contract except for fraud. But, a cove- 
nant for. title implied under section 55 
(2) gives the buyer a further remedy in 
case of defects discovered after the 
conveyance. In the instant case, Dorai- 
swami Gounder, at the time-when he took 
the sale under Exhibit A-1 in the name 
of his benamidar, was aware of ‘the: fact 
. that the sale was, made on behalf of a 
minor also, viz., the brother of the first 
defendant. Mr. G. Ramaswami, 
. learned counsel for the appellant, would 
contend that even though the buyer, zz 
ML J—27 
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Doraiswami Gounder ‘was aware: of: the 
, minority of one of the'executants -at the 
time of the contract, he is entitled as per 
the -above recitals, „in Exhibit A-1, to 
hold the first -deferidant ‘liable in damages 
Mr. Kesava Tyengar has submitted that 
the expression “ a@amaab. ” used in 
Exhibit A-1 only refers.to encumbrances 
like mortgages and other impediments, and 
that the seller in this case has done no 
act whereby the property is incumbered 
or whereby he was hindered from trans- 
ferring' it, -and- therefore the provisions 
of ‘section 55, (2) would not be attracted 
‘to the provisions of the present case. 
Learned counsel would rely on the evi- 


‘dence of D.W. 1 who has deposed that 
‘the . first defendant signed Exhibit A-1 
‘only on the advice of Ramakkal, the step- 
‘mother: of Doraiswami Gounder, and her 
-promise of indemnity 
-would take place afterwards, and argue 
ithat the recitals now. relied upon by the 


if any wrong 


plaintiff were embodied ‘in Exhibit A-1 
only on the advice of Ramakkal and not 
on the first defendant’s own volition with 
knowledge of any defect in title.: In- 
support of his contention, he would rely; 
on the: decision of: this Court i in Rama- 
linga Padayachi v. Natesa Padayachi. 
‘The facts of the said case were I fol- 
lows:. 


M, the owner of two survey. numbers, 

; sold one of the survey numbers to 4, 
and the other to.B. But, in the sale 
“deeds executed by ‘him he ‘wrongly i in- 
serted the survey ‘number of B in A’s 
‘gale deed, and the survey number of 4 
in B’s deed. In spite of this mistake, 
“the parties were in enjoyment of their 
“respective: properties. N, who was- 
relative- of Æ coming to ‘know of this 
-mistake in the sale deed; persuaded 4 
‘to sell him the survey number men- 
‘tioned in his sale deed with the object 
of givitig trouble to B. Having failed 
in his suit against B'for declaration of 


" “title to that property’ and possession, WV, 


sued A for the expenses incurred by 
him in his suit against B, 


On the above facts, it- was held that sec- 
tion 55 (2) whereby fhere is an 1 implied 





1, (1967) 2 M.LJ. :166 : 1.L.Rs (1967) 4 


Vid, Mid. 95:80. L.W. 643; AdR. 1967 Mad. 461, : 


f 
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contract by the seller with the buyer that 
the interest which the seller professes to 
‘transfer to the buyer subsists and that 
he has power to transfer the same, would 
be applicable only to cases where there is 
representation which the buyer accepted 
though he might have been aware of the 
defect but hoping that the defects would 
not affect him; but when the buyer him- 


self knew full well that the seller had - 


no title and was entering into the trans- 
action with full knowledge of want of 
title, this implied warranty could not be 
‘invoked. The Court further held that 
though the validity of the contract itself 
was qttestionable as opposed to section 23 
of the Contract. Act as the object of the 
agreement itself was fraudulent involv- 
ing injury to the person or property of 
‘another, the plaintiff, in the above cir- 
cumstances, could not recover the ex- 
penses incurred by him in the prior liti- 
gation. . The above decision relied upon 
by the learned counsel deals with a case 
where the buyer had knowledge that the 
seller had no title to the property and had 
deliberately purchased the litigation with 
the view of giving trouble to B, who was 
his enemy and he. himself filed a suit 
against B, and having failed therein, had 
chosen to file the present suit for reco- 
very of the expenses incurred by him in 
the said suit. In. our view,, the above 
decision is not at all applicableto the facts 
of the present case, because in the pre- 
sent case, though Doraiswami Gounder 
had knowledge of the minority of Rama- 
swami Gounder at the time when he took 
the sale deed under Exhibit A-1, in the 
namie of the fourth defendant, he did not 
know that the first defendant was not 
selling the property for any family neces- 
sity binding on the minor ` aswami 
Gounder. It is to be noted that Exhibit 
A-1 came into existence only afer the 
‘Panchayatdars had discussed the affairs 
of the parties. Regarding the evidence 
of D.W. 1 that it was on the advice and 
guarantee of (Ramakkal, the first defen- 
dant executed Exhibit A-1, we are of 
opinion that this oral evidence, which is 
in direct contradiction to the clear and 
-expréss recitals in Exhibit A-1 cannot be 
admitted in evidence as per section 92 
cof the Indian Evidence Act. The wit- 


ness may give sorne interpretation of his - 
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‘defeat the object of the language used. 
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` e 
-own io the terms or recitals in a docu- 


ment and may give some reasons for em- 
bodying the recitals. But, when such 
terms or recitals by themselves are very 
clear and unambiguous, oral evidence 
contrary to them cannot be accepted. 
Regarding the construction of the terms 
of a document, it is the accepted princi- 
ple that the intention of the parties is the 
determining factor and that intention has 
to be gathered from the document itself 
so as to find out the legal effect of the 
words used by the parties. If the words 
are express and clear, effect has to be}. 
given to them and any extraneous en- 
quiry is ruled out. But if there is ambi- 
guity in the language employed, then it 
is permissible to look to the surrounding 
circumstarices to determine what was 
intended. The only explanation given 
by the first defendant in this case ‘is that 
he was threatened by Doraiswami Goun- 

der to execute the document Exhibit A-1. 

If it was so, the first defendant should 

have come forward with this case even 
in the suit filed by his brother in O.S. 

As we have already 
stated, the non-examination of ‘the first 
defendant in this case would go a long 
way to show that the mere allegations 

made in the written statement have no 

value and no weight can be attached 

thereto. In the present document Exhi- 

bit A-1, the terms are express and un- 

ambiguous. Wherever a Court has to deal 

with a document which has been proved, 

its duty is to ascertain its real meaning 
and no evidence of any intention incon-| 
sistent with the plain meaning: of the 
words used therein will be admitted to 





16. We have to see whether at the time 
when Exhibit A-1 was‘executed the sel- 
ler the ‘first defendant had’ or had not 
made himself liable for any loss that 
might subsequently accttie to the purcha- 
ser’ for any defect of title to the proper- 
ties. The conduct of the first defendant 
in remaining ex parte in O.S. No. 178 
of 1951 would- obviously show that he 
and Ramaswami Gounder (D.W. 4) 
had been acting in concert and collusion 
to the detriment of the case of Dorai- 
swami Gounder. Therefore, the pre- 
sent version of the first ‘defendant that 


ca 
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Exhibit A-1.was executed under threat, 
coercion etc., is an afterthought and 
cannot be true. 
we hold that the first defendant clearly 
represented to Doraiswami Gounder, at 
the time when Exhibit A-1 was executed, 
that he and Ramaswami Gounder had full 
title in the properties and undertook to 
be responsible for any loss that might 
accrue to Doraiswami Gounder subse- 
quently. ' 


17. 
Kesava Iyengar that the word 
“Advi means only encumbrances 
like mortgages and other impediments, 
we feel that this will not loom large since 
the first part of the representation con- 


tained in the above recitals in Exhibit, 
A-1 is two-fold viz.,: (1) a representa- 


tion made by the vendor (first defendant) 
that they (first defendant and Rama- 
swami Gounder) and their heirs would 


have no right or title to the properties in - 


future; and (2) .a representation made 
by them that there was no encumbrance 
(Aü wis) over the, properties sold, 
while the second part of the representa- 
tion. deals with-an undertaking given by 
the vendors that in case any such thing 
happened ALLY- FSTAS T Ò ULTA 
they would stand guarantee for all the 
losses that the purchaser might incur. 
In our opinion, the above undertaking is 
in respect of both the above representa- 
tions one regarding the defect in title 
and the other in respect of encumbrances. 
The first representation was that the first 
defendant and Ramaswami Gounder; 


then minor, or their heirs would have no . 


further right or title in the properties. 
In respect of one half of the properties, 
belonging to the first defendant, there 
cannot be any dispute. But, regarding 
the other half belonging to Ramaswami 
Gounder, unless the sale was. for family 
necessity binding on Ramaswami Goun- 
der the said sale was entered into by the 
first defendant without himself having 
any title over it, but about which defect 
in title Doraiswami Gounder could not be 
said ‘to have any knowledge. Since 
Doraiswami Gounder purchased the pro- 
perty only on the assurance given by the 


first defendant as per the above, recitals, 


the first defendant wovld certainly be 


-i 


For the above reasons, 


Regarding. the contention of Mr. 


other 


— 
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liable for the loss sustained by the plain- 
tiff due to the claim made by Ramaswami 
Gounder in O.S. No. 178 of 1951. The 
second. part of the undertaking reads: 
“© gqtuynQustrag TOULLA HS 
DD gHuGb Fao Hoyt H5 65% OGD 
prism garigniurs QGügur 
LOT BQY LD ” : 


The words “ gasra gputwrd ”’ 
are wide enough to include all-kinds of 
inconvenience or losses that would be 


-sustained,. by the purchaser. This portion 


of the undertaking is not confined only 
to.encumbrances stich as mortgages and 
impediments, but would include 
also every dispute which would cause loss 
to. the vendee and thus it would amount , 
to a specific covenant of indemnity to the 
vendee in case of his sustaining loss on 
account of any dispute arising in respect 
of..the property.. -It is comprehensive 
enough to include contingencies where 
any cloud is cast on the title, followed by 
consequent litigation and loss to the 
purchaser. Therefore, the first defen- 
dant would certainly be liable for the 
losses incurred by the plaintiff due to the 
claim made by Ramaswami Gounder. 


18. The facts of the present case are in 
fact on all fours with the facts in Adhi- 
kesavan Naidu y. Gurunatha Chetti*. 
In the said case, in a document Exhibit 
A-1 the vendor represented that there 
was necessity for selling the property m 
dispute. ‘The purchaser, so far as the 
question lay between him and the vendor, 
was entitled to rely on that representa- 
tion. A Full Bench of this Court held 
therein that the knowledge of the pur- 
chaser of the defect of title in his vendor 
did- not affect. his right to recover dama- 
ges. It was further held that the mana- 


‘ger of'a joint Hindu family who agreed 


to sell immovable property belonging to 
himself and the minor members of_ the 
family was personally liable under sec- 
tion 73 of the Contract Act for damages 
for failure to perform the contract when 
it was found that it was not binding on 
the minor. : 





L. | (1917) I.L.R. 40 Mad. 338: 32 M.L.J. 180; 
5 L.W. 425; ALR, 1918 Mad, 1315, : 


212 TER MADRAS LAW 
19. 
katapathi Raju, a Bench of this Court 
held that mere knowledge on the part of 
the vendee of a defect in the title of the 
vendor would. not by. itself defeat the 
vendee’s right'on the basis of a covenant 


In Mohamed Ali Sheriff v. Ven- 


= 


| implied by section 55, clause (2) of the 


Transfer of Property Act. 


20. In Thammineni Paparao and others 
v. Dhavala Polinaidu and another", the 
facts were: The plaintiff sued for dama- 


ges for a breach of contract of covenant ' 


for title in’ respect of certain properties 


sold to the plaintiff by the defendant as- 


it was later found that the property was 
subject to a maintenance decree with a 
charge in favour of a third party and in 
execution of which it was sold.: On 
those facts, it was held that the fact that 
(the buyer knew of the defect in title of 
the seller before the purchase did not 
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prevent him from suing for. damages for. 


breach of covenant for’ title). 


21 . Thus (it can be seen that even if the 
vendee had: knowledge of the defect in 
title, the vendor would be liable in dama- 
ges for the breach of the covenant of title. 
A fortiori therefore, in ‘the present case 
where the vendee cannot be said to have 
any knowledge of the defect in title, he. 
would be entitled to seek for recovery of 
the loss sustained by him, especially, in 
the face of the clearly expressed cove-, 
nant of title and covenant for freedom 
from incumbrances, contained in Exhi- 
bit A-1)’. a ree: 
22. ‘It is admitted that the plaintiff had- 
been compelled to pay and had actually 
paid, as per the decree in O.S. No. 178 
of 1951, a‘sum of Rs. 62,500 to Ramá- 
swami Gounder. The first’ defendant 


. 


to reimburse this amount to the plaintiff. 


23. Since this is a suit, for contribution 
based on indemnity, the plaintiff is cer- 
tainly efititled to interest.’ .The interest 
is claimed: only at 514 per cent. per 
annum. Hence, we set aside the find- 
ing of the’ lower Court on. issue 7 and 
l 
1. 39 M.L.J. 449: 11 L.W. 537: A.I.R. 1920 
Mad. 634. 
2. (1945) 1 M.L-J. 323: 58 LW, 121: ALR. 
1945 Mad. 205, : 








1 


- 
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hold that the plaintiff is entitled 
rest as claimed. . a 


24. The finding of the lower Court on 
issue 8 that the suit is not barred by 
limitation is confirmed. Likewise, we’ 
confirm the findings on issues 2 and 5 
in favour of the plaintiff. 


25. In the result, we allow this appeal 
by setting aside the decree and judgment 


of the lower Court and instead passing a. . 


decree as prayed for with costs through- 
out.. | : 


SJ: 





Appeal allowed. 
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CATURE AT MADRAS. 
PRESENT -—A. Varadarajan, J. 


S. Palanivelu i 
.. Appellant* 
Uv, ans i 
K. 'Veradammal . ! 7 
4 (. Respordent.. 
Transfer of Property Act 
section 51—Trespasser on land putting 
up a construction—Nothing done'by the 
owner to stop it—Acquiescence by owner 
—Trespasser not liable to be evicted— 
Owner to be compensated: a 


In the present case: when the trespasser 
was putting up a portion of his main’ 
building on a portion. of the trespassed . 
property and sinking a. major portion of 
the well and doing other acts-on the tres- 
passed: property, he could.not have done 
these things in a hurry. ..It must have 
taken several months for the trespasser. 
to complete the things which he had done 
on the property. The owner had not 


and his minor sons are certainly liable © sclosed' these things in his plaint for 


declaration and recovery of possession 
and had not prayed for a mandatory in- 
junction for the removal of the struc- 
tures put up by the trespasser on the 
trespassed' portion of the swt property. 
The Court would therefore be justified 
in inferring acquiescence on the part of 
the'owner. This “is not a case’ for 
directing delivery of possession of the 
trespassed portion to the owner but a 





-*93,A, No, 1320 of 1974. 
-> Fs ISh Febrgary, 1977 


to inte-_! 


(IV of 1882), ` 


a 
— 


pr 


IY -: 
case where thé owner has to.be compen- 
sated in money for.the value of the tres- 
passed .portion. - [Para. 14. ] 
Cases referred to:— __ l 
Periakaruppan v. Madurai Kajimartherw 
Pallivasal, 1937 M.W.N. 533; Fakirud- 
‘din Sahib v. Ramaswami Mudatar, 
(1965) 1 M.L.J. 167; ‘State v. Dugappa 
Bhandary, 95 J.C. 789; A.I.R. 1926 Mad. 
921: R. S. Madanappa v. Chandramma, 
(1966), 2 S.C.J. 310: (1965) 3 S.C. 
R. 283: A.I.R. 1965 S. C. 1812; 
Cairncross v. Lorimer, (1860) 3 Macq. 
827: Bishandas v. State of Punjab, 
(1962) 2 S.C.R.. 69: A.I.R. 1961 S. 
C. 1570; A. C. C. Lid. v. Rama- 
krishna, I.L.R. (1965) 1 Mad. 237: 
77 L,W. 629: A.I.R. 1965 Mad. 318. 
Appeal ‘against the: decree. of the City 
Givi! Court,' Madras, in Appellate Side 
No. 109'of 1973. = 

S. Navaneethakrishnan, for T. R. Raja- 
gopalan.and T. R. Rajaraman, for Ap- 
pellant. ` oe ee 
N. Siwamani; for Respondent. 

The Court delivered ‘the ‘following 


JupcMEnT.,— The defendant who lost in; 
both: the Courts below is.the. appellant.. , 


The .respondent filed the suit for a de- 
claration of her title to the portion of the 


land shaded blue and marked DEFG in. 
the plaint plan and ‘for recovery of pos-- 


session thereof and also for a permanent 
injunction restraining: the appellant from 
_ interfering with her possession and en- 
joyment of the remaining portion of the 
suit property. The entire suit property 
is a land . measuring about 10 grounds 
and 1900 sq. ft. in R.S., No. 3173|14, 
Block No. 55, Nadavakkam tank area in, 
Purasawalkam: , The-blue shaded por- 
tion marked D.E.F.G. is in the south- 
western corner of R.S.: No. 3173]14., 
The respondent is the owner of-R.S. 


No. 3173|14; as per ‘the settlement deed ` 


Exhibit A-1, dated 11th June, 1962, exe- 
cuted by: her mother Adiammal. | She 
filed the suit alleging that the appellant 
trespassed into the D.E.F.G. portion of 
the suit Jand measuring 5 feet east-west 
and 63 feet north-south on 21st April, 
1968 and that he was attempting -to inter- 
fere with her possession and enjoyment 


4 
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of the remaining portion ‘of the suit pro- 
perty s ie 2 ` oe 


2. The. appellant is. the. owner of the 
western land bearing R.S: No. 3173| 
12, measuring 1 ground and 30 sq. it. 
allotted to him by the Nammalwarpet 
Co-operative Housing Site Society. The 
defence was that as a member of the said 
society he was allotted that land and he 
had taken possession of the same and put 
up a: brick built construction on the land 
allotted ‘to him by the Society and is in 
undisputed possession of the property 
allotted to him by the Society. He de- 
nied that he had trespassed on any por- 
tion, of -the respondent’s land and con- 
tended that the understanding between 
himself and.the said Society is that the 
latter should execute a sale deed in his 
favour after he completes payment of the 


value of the site in instalments and that 


the Society is therefore a necessary party 
to the suit.. ate, j 


3. Both the Courts håve found that 
there is encroachment by the appellant, on 
a portion of. land measuring 63 feet 
north-south and 434, feet east-west on the 
southern sidé-and 4 feet on the northern 
side, which has been coloured in the 
Comimissioner’s plan Exhibit C-5 and 
that the’ said portion is part of R. S. 
No. 3175|14, belonging to the respon- 
dent. According to the Commissioner’s 
report and plan the appellant had put up 
an open latrine, a major portion of which. 
is ‘in the coloured. portion in Exhibit 
C-5, a portion of the appellant’s main 
building,. a portion of the platform, a 
major portion.of a. square well and a 
major portion of a stone. used for wash- 
ing clothes on the coloured portion in. 
Exhibit C-5. 


4, The trial Court declared the res- 
pondent’s title to the coloured portion in 
Exhibit C-5 and granted.a decree for 
delivery of vacant possession of that por- 
tion to. the respondent after removal of 
the aforesaid superstructures within two 
months and also a permanent injunction 
restraining the appellant from interfer- 
ing with the..respondent’s possession of 
the remaining portion in R.S. No. 
3173|14 with costs. This decree has 
been confirmed by the learned Principal 
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Judge, City Civil Court,. Madras, who 
dismissed the appeal with costs. 


5. The concurrent findings of the 
Courts below that the coloured portion 
inm the Commissioner’s plan Exhibit C-5 
forms part of R.S. No. 3173|14, belong- 
ing to the respondent and that. the ap- 
pellant has trespassed on that portion of 
the respondent’s property, are on ques- 


tions of fact which cannot be gone into. 


in this second appeal. But the question 
whether in view of the fact that-the res- 
pondent had not taken any effective steps 
when the appellant had constructed a 
portion of his main building and. a por- 
tion of the open latrine and sunk the 
square well and put up a portion of the 
platform and a major portion of the 
stone used for washing clothes on the 
coloured portion in Exhibit C-5 and had 
not prayed for any mandatory injunction 
for the removal of these structures from 
the portion of the property, the posses~ 
sion whereof has been prayed. for in the 
suit, she ` would be entitled to recover 
vacant possession of the small strip of 
land after demolishing’ and removing the 
structures and closing the well or would 
be. entitled only to the market value of 
the land as compensation, is a question 
of,law that arises for consideration in 
this second appeal. 


6. The learned còunsel for the respon- ` 


dent submitted at first that the question 
whether the respondent should not be 
compensated in money for the value’ of 
the land trespassed' upon by the appel- 
lant should not be considered in the ab- 
sence of a plea in the written statement. 

In that connection he relied. upon a deci- 
sion of Natesan, J., in Fakiruddin Sahib 
v. Ramaswami M udaliar?, where also 
there was no plea in the written state- 


. ment filed on behalf of the first defen- 


-dant as in the present case, claiming re- 
lief in respect of improvements and equi- 
ties in his`favour. Natesan, J., “has 
observed in that judgment thus— 


“It will be apparent from these cita- 

tions that to grant relief on the basis 

of equitable estoppel, not only should 

- there be pleadings, but there should be 
e 
J. (1935)'l M.C.J. 167, 


evidence on which foundation can be 
laid for raising the plea. As already 
stated, there is no plea and naturally 
no evidence that has been let in. The 
learned Subordinate Judge has gone 
on. presumptions and has overlooked 
that any act of the second defendant 
in excess of his powers would not bind 
the Thaika or trust. There is no 
pleading 
trustee or muthavallis as a body made 
any representations or by their acquie- 
scence allowed the first defendant to 
incur expenditure on the property. 

Again a religious trust like the Thaika 
‘in the present case will not be estopped 


by any act or conduct of the trustees ` 


committed in’ breach of trust. The 
lower ‘appellate Court has not consi- 
dered any of these aspects. The re- 


sult, therefore, is that the relief which - 


the learned Subordinate Judge has 
granted cannot stand.” » 


This decision cannot be applied to the 
facts of the present case where as al- 
ready stated the respondent has not whis- 
pered anything in the plaint about the 
existence of a portion of the main build- 
inig af the appellant, a large portion of 
the well and other structures on the por- 
tion of the suit property which had been 
trespassed, upon by the appellant. As 
already stated, the respondent has not 
prayed for any mandatory injunction for 
the removal of the said superstructure 
and other things put up on the trespassed 
portion by the appellant. The appellant 
appears to have proceeded on the basis 
that he was doing these acts only on ‘his 
property. Even in the written state- 
ment his contention has been that the 
alleged trespassed portion forms part of 
R.S. No. 3173|12, which had been al- 
lotted: to him by the Nammaiwarpet Co- 
operative Housing Site Society of which 
he is a member. Therefore, it is not 
open to the learned counsel for the res- 
pondent to contend that the question of 
equity should not be considered in this 
case on the ground that no plea in that 
regard has been raised in the written 
statement. 


7. The learned counsel for the respon- 


dent next contended that the equity can- 
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and no evidence. that the. 
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not be granted under section 51 of the 
Transfer of .Property Act to the appel- 
lant who is a trespasser. In this con- 
nection he relied upon some decisions. 
The first decision relied upon by him is 
of a Bench of this Court in Secretary of 
State v. Dugappa Bhandary’, where the 
learned Judges have observed:' 


“The question then arises whether the 
defendants believed in good faith that 
they were absolutely entitled to the 
land. They are the heirs of Veeranna 
Chetti, the elder brother of .Nandiappa 
Setti. Nandiappa Setti obtained pos- 
session of the land after Durgi Setti’s 
death, knowing full well that he had 
no title thereto and that he was a 
mere trespasser........The original 


absolutely 
Negligence may in certain circumstan- 
ces be consistent with honesty, but 
where title is obviously ‘founded on 
possession which is knowingly obtained 
by trespass, it is impossible to hold that 
the trespasser honestly believed that 
- he was the absolute owner Í 
would, therefore, hold that the defen- 
dants are not legally’ entitled to the 
` value of the improvements under sec- 
tion 51 of the Transfer of Property 
Act.” - i . 


e. toeo o 


8. There was evidence in that case to 
show that the trespasser knew full well 
that he had no title to the property and 
that he was a mere trespasser. But in 
the present case as already stated the ap- 
pellant appeats to have put up a portion 
of the main building and a major portion 
of the well and ‘to have done other acts 
in the trespassed portion of the suit pro- 
perty under the bona fide belief that 
that portion of the property was part of 
_R.S. No. 3173/12, of which he was an 
allottee under the Nammalwarpet Co- 
operative Housing Site Society. 


9. The next decision relied upon by the 
learned counsel for the respondent. is 


a 


' 1. 951.C.-789: A.I.R. 1926 Mad. 921. 
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the one in Periakaruppan v. Madurat 
Kajimartheru Pallivasal,, where it is 
observed— i 


“The claim to compensation is’ based 
on section 51 of the Transfer ‘of Pro- 
perty Act, but against this it is argued 
that none of the defendants had made 
any claim for compensation in their 
written statement. Nor was there 
any issue taken therein, and of course 
there was no finding. The learned 
counsel for the appellant is unable to 
produce any case similar to his m sup- 
port of his claim and it seems to me 
that his contention cannot succeed. be- 
cause the-defendants were clearly tres- 
_ ‘passers even assuming they entered 
= upon the land in the bona fide belief 
' that they had acquired good title. ‘The 
‘word ‘transferee’ which appears in the 
section, in my opinion, cannot include a 
‘trespasser’ and there is no case, so far 
as I am aware, where the benefit of 
- the section has ever been extended to 
a‘‘trespasser’. There is moreover an 
allegation in the plaint that when the 
defendants were erecting or about to 
erect the houses the plaintiff objected 
‘and prevented them from doing so.” 


10. The respondent had sent the law- 


/yer’s notice,” ExhibitA-4, dated 24th 


August, 1964 alleging that the appellant 
had encroached on 4 ft. of land and it 
was objected to by the respondent. The 
respondent further alleged in that notice 


that the appellant had removed 
the marking stones and put them 
in his -house and had taken 


‘steps to put fencing on that encroached 
land. The appellant had sent the reply 
notice Exhibit A-5, dated 7th Septem- 
ber, 1964, denying that there wag any 
encroachment upon the respondent’s land 
and saying that he was an allottee of the 
adjacent land by the Nammalwarpet’ Co- 
operative Housing Site Society and that 
the notice Exhibit A-4 should have been 
addressed to that Society and not to him. 
The appellant had further stated in that 
reply notice that the measurement of the 
respondent’s land alone by the surveyor — 
even if true was not the correct proce- 

W 


1. 1937 Mad. W.N. 533, 
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dure and that he should ‘have measured 
the entire land and also the land belong- 
ing to the respondent. ‘The ‘appellant 
‘had denied that he had removed any 
stones or that he had taken up steps to 
put a fence on any portion of the land 
belonging to the respondént. © But ‘ac- 
cording to the plaint the trespass on the 
coloured portion in’ Exhibit C-5 was 
‘made on 21st April, 1968, long after’ the 
exchange of the notices ‘Exhibits A-4 and 
A-5. There is no evidence to ‘show that 
when the appellant was proceeding with 
the construction of his main building, ‘the 
sinking of a well and putting up of other, 
structures on the trespassed portion, the 
réspondent raised any objection and drew 
, the attention of the appellant that he 
was doing those things on a portion of 
the land belonging to her.’ Therefore, 
the aforesaid decision in Periakaruppa v. 
Madurai Kajimartheru Pallivasal*, also 
does not help,the respondent. 


11. The learned. counsel for the res- 
pondent relied upon the decision in R. 


S. Madanappa v. Chandramma*, which 


does not appear to help the respondent 
but appears to help the appellant.’ There 
it has been observed— __. 


“In some decisions of the High Courts 
reférence has been made to ‘equitable 
‘estoppel” but, we doubt whether’ the 
Court while determining’ whether’ the 
conduct of a-particular party amounts 
to an estoppel, could travel ‘beyond the 
‘provisions of section 115 of the Evi- 
dence Act..... ... The general prin- 
‘ciple of estoppel is stated thus'by the 
Lord Chancellor in C Mirncross v. 
Lorimer? ,— ne 


The doctrine will apply, which i is ‘td be 
found, I believe, in the laws of all civi- 
lized nations that if a man either by 
words or.by conduct has intimated that 
ke consents to an‘act which. has been 
done, and that he will offer no opposi- 
tioh to it, although it could not have 
been lawfully done without his con- 
sent, and he thereby induces others to 
do that ‘from’ which they otherwise 


1. 1937 Mad.W.N. 533. 


2. (1966) 2S,C.J. 310: (1965) 3 S.C.R. 283: 


A.LR. 1965 S.C. 1812., 
3. (1860) 3 Macgs. 827. ry 
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might have abstained, he cannot ques- 
tion the legality of the act he had so 
‘Sanctioned, to the prejudice of those 
. ‘who have so given faith to his words 
: or to the fair inference to be drawn: 
< from his conduct. JI am of opinion 
that, ‘generally ‘speaking, if a party 
having an interest to prevent an act 
being done has full notice of its being 
done and acqutiesces in it, so as to in- 
' duce a reasonable belief that he con; 
“sents to it, and the position of others 
is altered by their’ giving 'credit to his 
' . sincerity, he has no more right to chal- 
lenge the act to their prejudice than he, 
would have had; if it had been done by 
his previous licence.’ 


In that case the appellant was in enjoy- 
‘ment of his daughter’s share in his wife’s 
properties after his wife’s death fully 
aware of the fact that it belonged to the 
daughters. It -has ‚been observed in 
those circumstances that no-man who, 
knowing fully well that.he has no title to 
property spends money on improving it 
can: be, permitted to deprive the original 
owner of his right-to possession of the 
property except upon the payment for the 
improvements which were not effected 
with the consént of that person. In the 
present case as J. have stated it could not 
be held that the appellant did the several 
acts which he had done on the trespassed 
portion of the suit property knowing full 
well that he was doing so on'a property 
which does not form part of the land . 
allotted to him by., the, Co-operative , 

Society of which he is a member or that 
he was doing these acts on a land belong- 
ing to the respondent. a 


12. The learned counsel for the respon- 
dent next relied upon the ‘decision of the 
Supreme Court in Bishandas v. State of 
Punjab’, which in my: opinion does not 
help either party. The admitted posi- 


tion i that case: was that the land’ be- 


longed to the State and that with the per- 
mission of the State one ‘Rarjidas on 
behalf of the joint family firm of Faquir- 
chand Bhagavandas built a dharmasala, a 

temple and a shop and.managed the same 
during his lifetime and- after his ‘death 
the other members of the family conti: 





l. (1962)-2$.C.R.69: A.LR. 1961 S.C. 1570 
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nued the management. In those circum- 


stances it has been observed ‘on the basis - 


of some earlier decisions that a person 
who bona fide puts up constructions on 
land belonging to others with their per- 
mission would not be a trespasser and 
that the buildings so constructed would 
not vest in the owner of the land. 


13. The learned counsel for the ap- 
pellant relied: upon the decision of a 
Bench of this Court in 4. C. C.: Lid. 
v. Ramakrishna’. In that case, the 
appellant had secured from the Govern- 
ment a considerable extent of vacant land 
measuring about 420 acres including S. 
No. 950|1 which comprised 60 acres for 
the purpose of mining. Just south of 
S. No. -950]1 is S. No. 961[5 out of 


which the respondent had. purchased- 


from its owner ‘one acre in the year 1950. 
For the purpose of his business he put 
up buildings on the land at a cost of 
nearly Rs. 17,000 commencing the. work 
in 1950 and completing it in the next 
year. It was found that by putting up 
the buildings he had occupied 79 cents 
of the land in S. No. 950|1 which is 
Government poramboke. »The ree 
Judges have observed— ee 


“The respondent did not perhaps 
know at that time that he was -tres- 
passing upon Government property. 
There was every reason for it. 
‘Nearly five years after the buildings 
were put up, the appellant sent a notice 


to the respondent complaining that in. 


putting up the buildings the latter had 
_trespassed into a portion of the pro- 
perty leased out to them by the Gov- 
ernment. The respondent contested 
the title of the appellant to that extent 


‘of property. The former then insti- - 


tuted a suit out of which this appeal 
arises in 1958 for recovery of. posses- 
_sion of 79 cents of land which had 
been occupied by the respondent and 
for a mandatory injunction directing 
him to remove the superstructure put 
up thereon. Both the Courts below 
found that the appellant had title to 
the property and they accordingly pass- 
ed a decree for possession. The 





1, I.L.R. (1965) 1 Mad. 237: 77 L.W: 629: 


A.LR, 1965 Mad. 318. 
MEL J—28 


-ing by the respondent. 


. that but for the indifferent ` 
_adopted by the appellant the respon- 


learned appellate Judge, however, 
realised that the appellant could have 
discovered the encroachment even at 
the time of construction of the build- 
But he was 
of the view that having regard to the 
nature of the land and the circum- 
stances under which the encroachment 
was noticed, the appellant could not be 
held to have acquiesced in the action of 
the defendants in putting up the build- 
ings. One can easily see from the 
judgment ‘of the lower appellate Court , 
attitude 


dent could not have béen encouraged 
to put up the buildings. 


“It is not pretended that the appellant 


was not aware of the buildings coming 
up. Notwithstanding the -view expres- 
sed by the appellate Judge, one can 
easily see that there must have been 
some kind of acquiescence on the 
part of the appellant while the 
respondent was putting up his build- 


- ings. The respondent feeling ag- 


grieved by the judgment of the lower 


‘appellate Court filed a second appeal 


to this ‘Court. Veeraswami, J., while 
affirming the title of the appellant to 


. 79 cents of land held that in the cir- 


cumstances, it would be unjust to pass 
a decree for possession of the pro- 


-perty. The learned Judge accepted 


the finding of the lower Court that the 
appellants could, if they had cared, 
have found out in time that the res- 


` -pondent was trying to encroach upon 


their property and when they permitted 
the latter to complete their construction, 
it was evident that they were acquies- 
cing in the act of he respondént. He 
therefore, considered that this was not 
a case for directing delivery of posses- 
sion. Inasmuch as there was a 
prayer in the plaint for the grant of 
equitable relief by way of mandatory 
injunction, the learned Judge held that 
it would be competent for the Court to 
substitute in the ‘place of the relief 
sought, a decree for compensation. 


It will be clear from what we have 
stated above, that although an owner of 


_ property will have undoubted right 


to “recover possession of it from 4 


A 
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trespasser albeit that the latter had 

" put up a construction upon it, an excep- 
tion does exist to such a rule when the 
owner is precluded by any conduct on 
his part ‘from claiming possession. 
That is not really denying the owner 
his right to recover possession from 
the trespasser; but a rule of estoppel 

-~ which prevents the owner from claim- 
ing the property to be his so far as 
the other side is concerned. 


The ‘learned Judge has, however, 
directed remand of the case for. the 
purpose of ascertaining compensation 
payable'to the appellant by the respon- 
dent. We are unable to see on what 
ground that direction can be justified. 
But the respondent has not complain- 
ed against the order by filing any 
cross-appeal or memorandum of cross 
objections. Under the circumstances 
we leave the” direction of the learned 
- Judge as it stands”. 


14. In the present case also, as already 
stated, the respondent has not done any- 
thing when the appellant was putting up 
a portion of his main building on.a por- 
tion of the trespassed property and sink- 
ing a major portion of the well and domg 
other acts on the trespassed property. 
The appellant could not have done these 
things in a hurry. They must have 
taken several months for the appellant 
to complete the things which he had done 
on the property. The respondent had not 
disclosed these things in the plaint and 
has not prayed for a mandatory injunc- 
tion for the removal of the structures put 
up by the appellant on the trespassed 
portion of the, suit property. The Court 
would therefore be justified in mferring 
acquiescence on the part of. the respon- 
dent; I consider that this is not a case 
` ifor directing delivery of possession of 
the trespassed partion to the respondent. 
But this is a case where the respondent 
has to be compensated in money for the 
“value-of the-trespassed portion. 


15. There is no evidence regarding the 
compensation to be paid to the respon- 
dent for the trespassed -portion. The 
learned counsel for the parties are not 
able to agree on the matter. ‘The matter 
has therefore to go back to the lower ap- 
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pellate Court for submission of a finding 
regarding the market value of the tres- 
passed’ portion. The lower appellate 
Court will submit its finding within two 
months from the date of receipt of the 
records. The parties will be at liberty 
to adduce fresh evidence regarding the 
market value of the trespassed portion of 
the suit property. They will have ten 
days time for filing objections after the 
finding | is received in this Court. 


R.S. 





Order accordingly. 


IN THE HIGH COURT OF JUDI- 


CATURE AT MADRAS. 
PRESENT: —S. Mohan, J. 


J. N. Gulamali and others - 
Peittionens* 
UV. i i : i i : 
Howrah Casting Company, Madras-l, 
and another Respondents. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960), sec- 
tion 10 (3) (a) (ii)—Petition for evic- 
tion—Petitioners, owners of bmilding— 
Petitioners carrying on busmess in the 
same building in a poriton—Second peti- 
tioner carrying: on business in some 
other goods in rented | premises—Peti- 
tion for eviction against tenants on the 
ground that the building was required 


for the business of the-second petitioner 


—Petition whether maintainable—Evic- 
tion ordered—On appeal eviction order 
set aside—Revision preferred by land- 
lords—Petition for eviction maintainable 
under section 10 (3) (a) (ii). 


The revision-petitioners were owners of 
25, Errabalu ‘Chetty Street, Madras. 
The respondents were tenants in various 
portions of the building. The second 
petitioner was carrying on business in 
pipe and sluice valves under the name 
of “International Sales, Corporation” in 
Door No. 3/13, Vanniar Street, Madras, 
being rented premises. The revision 
petitioners carried on a different busi 


* C.R.P. Nos. 405, 406, 407 end 408 of 1977. 
26th August, 1977. 


(1978. 
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ness at No. 25, Errabalu Shetty Street, 
Madras. Stating that the second peti- 
tioner bona fide required the portions in 
the occupation of the respondent herein 
for his ‘own business purposes, petitions 
for eviction under section 10 (3) (a) 
(ii) of Tamil.Nadu Act XVIII of 
1960, were filed. The Rent Controller 
held that the requirement was bona fide 
and ordered eviction. . Against this, the 
tenants preferred an appeal which was 
allowed. Against the appellate order 
revision petitions were filed by the land- 
lords. 


Held: The legal position would boil 
down to this; did the landlord seek evic- 
tion of the tenant from a non-residential 
building belonging to him with reference 
to a business, which he was carrying on 
in a rented premises? Tf that be so, sec- 
tion 10 (3) (a) (i) would apply albeit 
he was carrying on another business 
either individually or in partnership in the 
non-residential premises owned by ‘him. 

This interpretation is in accordance 
with the object of the Act, viz., this was 
not a case of unreasonable eviction. It 
would be rather very reasonable for .a 
landlord to have his business which was 
of a different nature run in the premises 
‘owned by him, rather than suffer the 
tenancy for all time to come merely be- 
cause he happened to be a partner in 
some other ‘business which was being 
carried on in a portion of a non-resi- 
dential premises: In the case of 
Muslim co-sharers, it was not unknown 
that fractional shares were held by them 
and if the law was not to be interpreted 
in this manner, then it would affect the 
right of a landlord, which was certainly 
not the policy of the Act. | [Para. 10.] 


In the result, it-was held that the evic- 
tion petitions were maintainable under 
section 10 (3): (a) (iii) of the Act and 
the finding of the lower appellate autho- 
rity that section 10 (3) (a) (ii) would 
not apply was clearly an error of law. 

. [Para. 11.] 


Cases referred to:— 


Easwaran, Chettiar v. Subbarayan, Aaa 
83 L.W. 696: A.I.R. 1971 Mad. 163; 
V. R. Jayaraman v. N, S. Ramalingam, 


f 


Unnikrishnan, for Respondents. 


‘ORDER .— AI 
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(1973) T.L.N.J. 393; Glamour Saree 
Museum v. Tamil Nadu Handloom 
Weavers Co-operative- Society, (1970) 
83 L.W. 13: (1969) 2 M.L.J. 498. - 


Petitions under section 25 of the Tamil 
Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) (as amended 
by Act XXIII of 1973) praying the 
High Court to revise the order of the 
Court of Small Causes (II Judge), 
Madras, dated 30th October, 1976 and 
made in H.R.A. Nos. 195, 194, 193 
and 192 of 1976 (H.R.C. Nos: ‘1040, 
1039, 1038 and 1037 of 1974 on the: file 
of the VI Judge, Court of Small Causes. 
Madras}. 


K. -Parasaran, for S. C. Shah ang D. 
Vari, for Petitioners. 


The Court made the following 


‘these revision petitions 
arise out of a common judgment and the 
question of law. that arises in these revi- 
sion petitions is one and the same. It 
is enough to note the facts of one of the 
cases. Be a : 


' The revision petitioners are the 
owners - of premises ` bearing Door 
No. 25, Errabalu Chetty Street, Mad- 
ras-1. The respondents are tenants in 
various portions of the said building.. 
The second petitioner (Abidali) int all. 
these petitions is carrying on business 
in pipes and sluice valves ‘under the 
name and style of “International Sales 
Corporation’, in Door No. 3/13, Vanniar 
Street, Madras. It is a rented premises. 
It is admitted that the business carried 
on by the revision petitioners in No. 25, 
Errabalu Chetty Street, Madras, is-a 
different business than the one, which the 
second petitioner is carrying on at 
No. 3/13, Vanniar Street. Stating that 
the second petitioner bona fide required 
the portions in the occupation of the res- 
pondents herein for his own business 
purposes he filed the petitions before 
the. Rent Controller under section 10 
(3) (2) (iii) of the Tamil Nadu Build- 
ings (Lease and Rent Control) Act 
(hereinafter referred to as the Act)., 
By way of abundant caution, they also 
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filed petitions under section 10 (3) (c) 
of the Act for additional accommodation 
should the Court hold the other applica- 
tions weré not maintainable. The Rent 
Controller held that the requirement of 
the premises for the occupation of the 
-second - petitioner was bona fide and 
ordered eviction under section 10 (3) 
(a) (iti) of the Act. 
held by him that -section 10 (3) (c) of 
the Act was not applicable. 


3. Aggrieved by that order the tenants. 


preferred appeals to the Court of Small 
‘Causes, Madras (Second Judge). The 


‘Appellate . Authority. was of the view 


‘that in so far as the second petitioner is 
a partner in the business called “Univer- 
sal Hardware. ‘Mart’ which is being 
carried on in Door No. 25, Errabalu 
Chetty Street, Madras, it was not open 
to him to get an eviction under sec- 
tion 10 (3) (e) (iii) of the Act. He 
also held that the application under ‘sec- 
tion 10 (3) (cy of the Act was not 
maintainable. It is under these circum- 
stances the revision petitions have arisen. 


4. Mr. K. Parasaran, learned counsel 
for the revision petitioners urges with 
considerable force that the business car- 
ried on at 3|13, Vamnniar Street, is an 
entirely different business than the one 
which is. carried on by the second peti- 
‘tioner at No. 25, Errabalu Chetty Street, 
in partnership with other revision peti- 
“‘tioners. Jn such a case section 10 (3) 
(a) (iii) woud apply. So long as these 
businesses are different, for that busi- 
ness it would be open to the second peti- 
tioner to seek eviction of the tenant from 
the petition-mentioned premises and his 
rights cannot be negatived because he 
happens to be a partner in the business 
carried on at No. 25, Errabalu Chetty 
Street. That would be against the 
spirit of the Act. In fact, a Division 
Bench of this Court in Easwaran Chet- 
Tiar y. Subbarayan?, in dealing with a 
case of same business being carried on 
by a landlord in two different premises 
held that the word ‘a business’ occurring 
in section 10 (3) (a) (iil) would mean 
any business. This was in fact the 
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ruling laid down by a single Judge ear- 
lier. But a division Bench in C.R.P. 
No. 2343 of 1971 -dated 2nd May, 1973 
(shortly reported in V. R. Jayaraman 
v. N. S. Ramalingam) clarified the 
position and heid rf there are two diffe- 
rent businesses and with reference to one 
of the businesses that is carried on by the 
landlord in a rented premises, if he 


wants to occupy a-portion of that non- 


residential building which belongs 
to him, such an application would be 
maintainable under section 10 (3) (@) 
(iii). That ruling would govern this 
case. In this view, order of the Appel- 


Jate Authority is liable to be set aside. 


5. Mr, M R. Narayanaswamy, learned . 


counsel for the tenant-supports the order 
of the Appellate Authority and relies 
upon a~decision of Veeraswami, J., as 
he then -was, reported in Glamour Saree 
Museum v. Tamil Nadu- Handloom 


Weavers Co-operative Society? In that 


case the learned Judge categorically laid 
down the phrase ‘a business’ in the pro- 
vision ag referénce to any business and 
not each of the businesses. Therefore, 
the application under section 10 (3) 
(a) (iti) is not maintainable. If 
according to the learned counsel the test 
is applied with reference to each of the 
businesses it will be adding to the legisla- 
tion and not interpreting that section. 
Having regard to the controversy, I 
think it will be useful to refer to the 
object of the Act, which says :— 


“An Act to amend and consolidate the . 


law relating to the regulation of the 
letting of residential and non-residen- 
tial buildings and the control of rents 
of such buildings and the prevention 
of unreasonable eviction of tenants 
therefrom in the State of Tamil 
Nadu”. 


The preamble also reads in sitnilar 
terms. ‘Therefore, what is sought to be 
prevented is unreasonable eviction. If 
this is kept in the background, in my 
view much of the difficulties can be 
avoided. Section 10 (3) (e) (iit) of 


a Se 


i. 1973 T.L.N.J. 393. 
2." (1970) 83 L.W. 13: (1969) 2 M.L.J. 493, 
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the Act which is relevant for our purpose 
reads: — 


“in case it is any other non-residential 
building, if the landlord is not 
occupying for purposes of a business 


which he is carrying on, a non-residen-' 


tial building in the city, town or village 
concerned which is his own”. 


6. How Mr. ‘M. R. N arayanaswamy 
wants me to read this section is, 
landlord or any member of the family 
is occupying for the purpose of a busi- 


ness (though different) in non-residen~ - 


tial building, he will go out of the pur- 
view of the section. In other words 
according to him, the test’is: (1) whe- 
' ther he carries On business; (2) in a 
non-residential building. In the instant 
case, so far as the second petitioner 
carries on business as a co-owner ‘along 
with the other petitioners he would fall 
out of the purview of this section. 
also relies on for this 
judgment of Veeraswami, J., 


operative Society’. The learned Judge 
held therein at page 14:— 


“What the sub-section poria is that 
the carrying on of a business by the 

. landlord in his own non-residential 
buildings is the test and that -does not 
in my view, mean each business or a 
particular business. 
business’ in the provision has reference 
to any business and not each of the 
business”. , to 


7. However, in Easwaran Chettiar v. 
Subbarayan?, a Division Bench of this 
Court held :— 


“The primordial requisite or the 
condition precedent which would ena- 
ble a landlord to seek an order under 
section 10 (3) (@)- (iti) is that he 
should not be in occupation of a non- 
residential building of his own in 
which he is carrying’ on a business. 
The letter ‘a’ in section 10 (3) (a) 
(iii) would mean “any”, that would’ 
be its plain meaning. The fact that 
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He’ 
contention, » a` 
as- he then 
was, reported. in Glamour Saree Museum’ 
v. Tamil Nadu Handloom Weavers Co- 


- The phrase, ‘a. 
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the premises owned and occupied by 
him does not subserve his business 
interests’ and that it is not convenient 
for him to occupy the same for pur- 
poses of a ‘business which he is carry- 
ing on... .is an irrelevant factor and if 
that is taken into consideration, we are 
of the view, that while interpreting 
the section we would be making law 
and not declaring law. The law as it 
stands says that the landlord is inter- 
dicted from seeking a non-residential 
building of his in the occupation of his 
tenant if and when he is already in 
such a non-residential building of his 
own in which he is carrying’ on a 
business.” We have already prefaced 
that hardship and inconvenience caused 
in declaring the law as it stands can- 
not be noticed by Court; for it 1s the 
‘exclusive prerogative of the’ Legisla- 
ture to ‘amend such hardships and to 
r avoid’ the same. In the instant case 
+ the finding of the Court below is that 
*- the’ ` respondent is carrying on both 
~’ Wholesale’ and retail oil business im a 
‘ building of his own and he is seeking’ 
for eviction of, the tenant in another 
` non-residential building belonging to 
him on the ground that he wants to 
éxpand-his business or set up a new 
business. However, bona: fide’ the 
“intention of’ the ` landlord may be 
and whatever hardship might result by 
reason of the application of the pre- 
‘“vailing, law, we are unable to agree 
‘with ‘the ‘contention of-the learned 
counsel for the. respondent that he 
would be entitled tó an order for evic- 
' tion, for he deserves it”. 
8." It requires to be noted at this stage 
that the law which came to be laid down ` 
by the Division Bench was with reference 
to the oil business. In other words it 
was in-respect of the same business 
except that one was wholesale and the 
other’ was retail. The reason why I 
mention this is a distinction ` has been 
made, if I may say so with great respect, 
rightly between distinct businesses. 


9. In C.R.P. No. 2343 of 1971 dated 
2nd May, 1973 a Division Bench of this 
Court in dealing with a situation like the 
one on hand held; — i 
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“But the Court is of the opinion that 


the fact that the petitioner is . 
carrying on ` business - in. jewel- 
lery in a building of his own 


does not really disentitle him to relief 
under section 10 (3) (a) (iii) of the 
Act, though in this case the petitioner 
has to fail on other grounds. The 
Appellate Authority and the Revi- 
sional Authority have not correctly 
‘understood *. the purport and scope of 
-the decision in Glamour Saree Museum 
v. Tamil Nadu Handloom Weavers Co- 
: operative Society Ltd.. The obser- 


` vation ‘of the learned Judge “what the- 


- gub-section provides is that the carrying 
-on of a business by a landlord in his 
own non-residential building i is the 
test, and that, does not in the view 
of the- Court, mean each business or a 

-particular business. The phrase. ‘a 
' business’ in the provision has refer- 


-. ence to any business and not each of the 


* businesses has to be understood in that 
context. The learned Judge held that 
z if the landlord was carrying on Co- 
optex sarees business in the Pantheon 
- Road Building which is its own, it 
will not be entitled to an order of 
eviction. -That is so because :on ‘the 
plain meaning of section 10 -(3) (a) 


(iii) a landlord who is carrying on a - 


particular business in a building of his 
own would not be entitled to ‘relief 
under the provision in-respect of the 
same business. ` But if the landlord is 
carrying on a different business in 
another building which is not his own, 
_thdre is nothing ‘in the section 
which debars- him to have’ recourse 
to the provision in that section in res- 
pect of that business even though he 
might be carrying on another business 
‘in a building of his own. In other 
words if a landlord is carrying on two 
differenti businesses, one say in jewel- 
o kry in a building of his own, and the 
other say, in timber in.a rented building 
he would be entitled to relief under sec- 
tion 10 (3) (a) (iii) for shifting the 
timber business to a third building 
which is his own but in the 
- occupation . of a tenant. In such a 
' case the-timber business of the land- 
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lord.in the rented building satisfied 
the clause ‘a business which he ...... 
is carrying on’ occurring in the above 
section. This is in accord with the 
view taken by a Division Bench of 
this Court in C.M.P. No. 4164 of 
` 1950. In the present case, the land- 
lord is carrying on business in 
jewellery in a building of his own. 
If the business Ranga Medicals which -~ 
is being carried on in 61, Long Bazaar, 
a rented building is a business of the 
landlord himself the Court’ sees no 
- ground at all to say the landlord 
would not be entitled to apply for evic- 
tion ofra tenant from the premises in 
question under section 10 (3) (a) 


(iii). j 


10. The observation of a Division 
Bench of this Court in Easwaran 
Chettiar s Caset, that the letter ‘a’ in sec- 
tion 10 (3) (e) (iti) would mean “any” 
that that would be its plain meaning has 
also io be understood on the facts of 
that case. If the landlord is carrying 
on the particular business in his own 
building, he cannot be heard to say, that 
he required the premises in the occupa- 
tion of the tenant for shifting that busi- 
ness. The mere fact that in the building 
belonging to the landlord not only the 
particular business but another business 
was also being carried on would not mean 
that the landlord would be entitled to 
relief under section 10 (3) (a) (iit) of 
the Act. But on a plain meaning of 
the said provision, if the landlord is 
carrying on business in a building not 
his own, he would certainly. be entitled 
to relief under the said provision albeit 
he is carrying on another business in a 
different building which is his own. 

The only limitation is the claim of the 
landlord should be bona fide and under 
the said provision the landlord can ob- 
tain possession of only one building. 


The legal position will boil down to this: 
does the landlord seek eviction of a 
tenant from a non-residential building 


` belonging to hint with reference to a 


business, which he is carrying m a rent- 
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ed’ premises. ‘If that be so, section 10 
(3). (a) (iii) would apply albeit he is 
carrying on another business either in- 
dividually or in partnership in the non- 
residential . premises owned by him. 
This interpretation is in accordance with 
the object of the Act, viz., this is not a 
case of unreasonable eviction. It will 
be rather very reasonable for a landlord 
to have his business which is of a diffe- 
rent nature in the premises owned by 
him, rather than suffer the tenancy for 
all time to come merely because hé hap- 
pens to be a-partner in some other busi- 
ness which is being. carried on in a por- 
tion of that non-residential premises. 
In the case of Muslim co-sharers itis not 
unknown that fractional shares are held 
by them and if the law is not to ‘be 
interpreted in this manner, then it would 
jaftect the right of a landlord which is 
certainly not the policy of the Act. It 
is not’a case of legislation at all. It is 
only a case of interpreting the law so as 
to avoid unreasonable eviction. 


11. In the result, I hold the eviction 
petitions are maintainable under sec- 
tion 10 (3) (e) (iii), of the Act and 


therefore the finding of the lower Appel- 


late Authority that section 10 (3) (a) 
(iii) will not apply is clearly an error 


of law. . However, I do not disturb the ‘ 


finding that the applications cannot fall 
under section 10 (3).(¢) of the Act. 


12. Therefore C.R.P. Nos. 405 and 
407 of 1977, which arise out of evic- 
tion petitions under ‘section 10 (3) (c) 
of the Act will have to be dismissed and 
are accordingly dismissed. ‘The other 
revision’ petitions viz., C.R.P. Nos. 
406 arid 408 of 1977 will stand ‘allowed 
and the matter is remitted to the 
lower appellate Court for consideration 
on merits on the evidence on record. 
No costs. It will be open to the parties 
to. let in such evidence as they may 
desire and the Jeatned appellate authority 
will. consider. the need therefor, in his 
discretion. The appellate authority is 
directed to dispose of the appeals on or 
before 30th. of November, 1977. 


~O” Petitions 406 and 408 allowed. 
: . Petitions 405 and 407 
_ dismissed, 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction. ) 


Present:—P. S. Kailasam, CJ. and 
V. Balasubrahmanyan, J. 


Padmavathi and Bheema Raja 


Petitioners* 
Y. l a 


The State of Tamil Nadu, represent- 
ed by its Secretary, Education De- 
partment, Madras-9 and The Special 
Tahsildar for Land Acquisition, 
Town Planning, Coimbatore 

oF Respondents. 


(A) Land Acquisition Act (I of 1894), 
sections 4, 5 and 5(A) — Compulsory 
acquisition of lands by Government for 
public purpose — Preliminary notifica- 
tion published in Oficial Gazette—Dis- 
play of notification in the locality—Indi- 
‘vidual notices not served on the persons 
interested in the land—Land acquisition 
proceedings not invalid. Pia 


(B) Madras Revenue Boards Stand- 
ing Orders, B.S.O. 90 G.O. No. 196, 
dated 6th February, 1926— 


1803) — Powers of Board under the 
Land Acquisition Act—Superintendence 
—Evxtent and nature of. : 


(C) Natural justice principles—Appli- 
cability in interpretation, of statutes. 


(D) Land Acquisition Act (I of 1894), 
séction 45 read with sections 9 and 10— 
Award enquiry—Service of individual 
noticas—Persons having more than one 
ordinary residence—Service at the ordi- 
nary residence of the person good 
service 

Section 4 (1) of the Land Acquisition 
Act deals with the genesis of the pro- 
ceedings for compulsory acquisition. 
The appropriate Government must first 
be satisfied that any land in a given loca- 
lity is needed, actually or. potentially, for 
a public purpose. If the Government is so 
satisfied, then a notification to that effect 
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has to be published in the Gazette. The 
section does not require that even for the 
initial formation of its opinion that the 
land is needed for a public purpose, the 
Government should send notices to the 
owners of the land, convene them, and 
listen to their objections. The satisfac- 
tion of the Government both as to the 
needs of public purpose and as'‘to the 
particular land that would satisfy those 
needs is purely a subjective satisfaction. 

The Gazette notification is to be issued. 
solely on the basis of this subjective 
opinion of the Government. What 
should ‘follow the gazette notification 
is also laid down in the. section. It 
provides that -the Collector should 
cause public notice of the gist of the 
Government’s notification in convenient 
places in the locality. The marginal 
note to the section sums up the proce- 
dure correctly when it refers to “publi- 

cation of preliminary notification”. 

Public notice by the Collector is manda- 
tory, as might be seen from the use of 

the word “shall” in the section. He 
would be failing in his duty if he did not 
cause public notice to be displayed in 

convenient places in the locality. Failure 

or omission to comply with this step in 

the- procedure for acquisition would? in-, 


validate subsequent proceedings, and any ` 


person aggrieved would Kave a right to 
move the Court under Article 226 of the 
Constitution to have them quashed. 
2 . “ 
a [Para. 11.] 


sub-section (2)-of section 4 deals with 
the next step’in the procedure for com- 
pulsory acquisition, and it begins with 
these words, “Thereupon, it shall be 
lawful for any officer, etc’. These 
words are an indication that the issue of 
gazette notification and publicising of the 
gazette notification by display of public 


notices in the locality are both intended ’ 


to exhaust the process of notice-giving 
at the preliminary stage. There are 
other indications, too, in section 4 (2) to 
the same effect. The sub-section pro- 
vides that on‘the publication of the Gov- 
ernment’s preliminary notification in the 
gazette and the Collector’s public notices 
in the locality, the Government may 
authorise any of its officers to enter upon 
and survey the lands in the locality and 
to do any acts necessary to ascertain 
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whether the land notified for acquisition 
for the avowed public purpose is suitable 
for that purpose. . The Government 
might, under this sub-section authorise 
its officers to enter any building or dwell- 
ing house or any enclosed Court or garden 
attached thereto. But the proviso to sec- 
tion 4 (2) clearly enacts that this power 
of entry of residential buildings, etc., 
cannot be exercised by the officers with- 
out previously giving the occupier of the 
premises at least seven days notice in 
writing of his intention to do so. The 
reference to notice in this proviso is 
specific and detailed. It requires that 
the notice should be in writing, it should 
be addressed to the occupier, it should 
be served on him personally, and it 
should give him seven days’ time. The 
proviso, no doubt, dispenses with notice 
as unnecessary wherever the occupier 
himself consents to the inspection of the 
premises. But, short of obtaining the 
occupier’s consent, the power of entry 
can be exercised by the officers autho- 
rised in that behalf only after service 
of individual notices on the occupier. 
Under section 45 (1), “in the case 
of a notice under section 4” it shall 
be effected by “the officer therein 
mentioned” by delivering or tendering’ 
a copy thereof signed by him to the per- 
son intended to be served with the notice. 
Section 45 (1) in terms, only refers to 


“section 4”, but it is obvious that this re- 


ference cannot appertain to any notice 
under sub-section (1) of that section; it 
can only refer to the notice of intention 
to enter the premises issued to the owner 


‘or occupier of a residential house by off- 


cers generally. or specially authorised in 


that behalf ‘by the Government, in con- 


nection with the proceedings contemplat- 
ed by section 4 (2) and the proviso there- 


to. [Para. 12.] 


On the terms of section 4 (1), therefore, 
there can be no scope.for assuming that 
the Collector’s ‘statutory obligation to 
publicise the Government’s preliminary 
gazette notification for acquisition ex- 
tends to the giving of individual notices 
to the persons interested in the lands 
notified for acquisition. [Para. 13.] 


Section 5-A, no doubt, confers on the 
persons interested a right to object to the 
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acquisition, but under sub-section (1) 
this right has to be exercised by them 
within 30 days after the preliminary, noti- 
fication under section 4 (1). _ The pres- 
cription of a time-limit in section 5-A 
(1) and its computation as_of-a fixed 
period after the notification under sec- 
tion 4 (1) clearly show that’ the provi- 
sion deals with a stage subsequent to the 
stage of notification of the acquisition. 
The right to object, under section 5-A, 
begins to operate from the date of the 
notification. The person objecting may 
file his objection on the very next day 
after the gazette publication or on any 
day ‘falling within a period of 30 days. 


By that time, the Collector may or may: 
not have given public notices in promi- ` 


nent places in the locality in accordance 
with section 4 (1). Irrespective of the 
date of his public notice the Collector has 
to entertain the objections provided they 
are filed within 30 days after the gazette 
publication. 
right conferred by section 5-A (1) has no- 
thing whatever to do with. the mechanics 
of notice which the statute contemplates 
for publicising the notification of the 
government under section 4 (1). Un- 
der section ‘5-A (1), in content as well 
as in chronology, is a bare right to ob- 
ject to the acquisition. The section, does 
not deal with any .right,. properly «so 
called, to notice of the acquisition ‘itsélf. 

į oo O oo TPara: 16.] 


Inder the scheme of section 5-A, the 
question of sending individual notices to 
persons hardly arises until the proceed- 
ings reach a stage when objections are 
actually lodged with the Collector and an 
inquiry into these objections has to be 
gone into by him. Besides, even at the 
stage when the Collector has taken the 
objections on file, his obligation under 
section 5-A (2) to send notices of 
inquiry does not extend to all ` per- 
sons interested in the land, but is 
is limited only to those of them who had 
lodged their objections before the Collec- 
tor within 30 days of the gazette notifi- 
cation. It follows, thereforė, that for 
the purpose of seeing whether or not the 
initial notices of acquisition should be 
served individually on all the persons 
MLy—29 


This, again, shows that the . 
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interested in the land, we would not have 
to be searching the provisions of section 
5-A or of the relevant rules bearing on 
section 5-A, but have to look’only to sec- 
tion 4 (1) and rule 1 for the purpose. 

j [Para. 27.| 


The Board of Revenue at Madras is a 
statutory authority whose powers and 
functions were defined for the first time 
in statutory form in the Madras Board 
of Revenue Regulation (I of 1803) 
'passed by the Governor-General-in- 
Council ọn ist January, 1803. It ap- 
pears from the preamble to the Regula- 
tion that prior to the establishment of 
Courts of judicature in the Presidency 
for administering justice in all cases, civil 
and criminal, it was usual for the Board 
of Revenue to exercise judicial authority 
in the determination of certain cases of 
a civil nature by way of appeals from the 
Collectors who were entrusted with the 
administration of revenue and dispensa- 
tion of justice in their respective districts. 
The above provisions make it clear that 
the Board of Revenue is only concerned 
with ‘the ‘superintendence of the revenue 
of the’State from whatever source deriv- 
ed. Its powers’ of stiperintendence and 
control are limited to the persons employ- 
‘ed in the executive administration of pub- 
lic ‘revenue, and even those- powers only 
yélate to the control of the executive ad- 
ministration of revenue under the appro- 
priate regulations. Even its discipli- 
nary jurisdiction is confined strictly to 
‘the subordinate officers of the revenue. 
"Paras. 35, 36.'] 


‘The Land Acquisition Act is not only a 
special enactment but a complete code in 
itself. Board’s Standing Oorder No. 90 
relating to acquisition of land for public 
purposes has no statutory sanction. 
'[Para. 38.] 


The Land Acquisition Act is a complete 
code in itself. Hence, wherever in the 
context of particular proceedings under 
the Act the Legislature has not provided 
for individual notices, that must be re- 
garded not as an accidental or inadvertent 
omission on the part of the Legislature 
to provide for full procedure, which 
omission -may be supplied by grafting 


x 


t 


226 


the principles of natural justice to the 
relevant provisions, but as a deliberate 
decision of the Legislature not to import 
the principles of natural justice, to the 
fullest extent, into those provisions. The 
question of importing rules of natural 
justice would only arise where the statu- 
tory provision can be held to have left 
gaps that are capable of being filled by the 
rules of natural justice, without doing 
violence to the legislative intentions dedu- 
cible from the terms of the relevant 
statutory provision. [Paras. 46 & 48. ] 


The necessity for issuing individual 
notices to persons aggrieved promoted by 
considerations of natural justice cannot 
be implied in the provisions of sections 
4 (1) and 5 (A) of the Land Acquisi- 
tion Act. [Para. 54.] 


Law does not say that a person can have 
only one ordinary residence. A person 
can have more than one ordinary resi- 
dence, and service of notice at any one 
of the residences would be good service 
under section 9 (3). [Para. 66. ] 


View of Ramaprasada Rao, J., in 
Palani Gounder v. Land Acquisition 
Officer, W.P. No. 1686 of 1971 as to 
need for giving individual notice in every 
case to aggrieved. person as implicit in 
section 5-A not followed. . View of 
Palaniswami, J., in Easwara Pullav v. 
State of Tamil Nadu, (1972) 1 M.L.J. 
92: 85 L.W. 894, not approved. 


Cases referred to:— 

' Ghousia Begum v. Union Territory, 
Pondicherry, A.I.R. 1975 Mad. 345; 
Faswara Pillai v. State of Tamil Nadu, 
(1972) 1 M.L.J. 92: 85 L.W. 894; 
State of Mysore v. V. K. Kangan, 
(1976) 2 S.C.C. 895: (1976) 1 S.C.R. 
369: A.I.R. 1975 S. C. 2190; Ajit 
Singh v. State, 1972 Mah.L.J. 103: 74 
Bom.L.R. 345: I.L.R. (1972) Bom. 
1147: A.I.R. 1972 Bom. 177; Durai- 
Swami Mudaliar v. Secretary of State 
for ‘India in Council, (1939) 2 M.L.J. 
6: 49 L.W. 773: A.I.R. 1939 Mad. 
648; Nagarathnammal v. Ibrahim, 


(1955) 2 M.L.J. 49 (F.B.): 68 L.. 


W. 206: I.L.R. (1955) Mad. 460: A. 
I.R. 1955 Mad. 305; Union of India 
v. Joseph, (1973) 2 S.C.R. 
(1974)' 2 S.C.J. 276; A,I,R, 1973 5, 
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C. 303; 4. K. Kraipak v. Union of 
India, (1970) 1 S.C.J. 381: (1970) 1 
S.C.R. 457: ALI.R. 1970 S.C. 150; 
State of Gujarat v. Ambalal, (1976) 3 
5.C.C. 495: A.I.R. 1976 S.C. 2002; 
Brettinghaum-Moore-v. Municipality 
of Ieonarrds, (1969) 121 C.L.R. 509; 
Furnell v. Whangrei High School 
Board, (1973) 2 W.L.R. 927; Wise- 
mann v. Barreman, (1971) A.C. 297; 
Pearlbeeg v. Vorty, (1972) 1 W.L.R. 
534; Director of Public Prosecutions v. 
Bhagwan, (1970) 3 All E.R. 97. 


Petitions under Article 226 of the Con- 
stitution of India, praying that in the 
circumstances stated therein and in the 
respective affidavits filed therewith the 
High Court will be pleased to issue writs 
of certiorari in both petitions calling for 


` the records of the respondents comprised 


in G.O.R. No. 595, Education, dated 
26th March, 1970 and G.O.R. No. 680, 
Education, dated 26th March, 1971 and 
quash the said orders, dated 26th March, 
1970 and 26th March, 197+. 


M. Venkatachalapathy, for Petitioner in 
Writ Petition No. 746 of 1972. 


R. Krishnamoorthi, D. Raju and A. R. 
Lakshmanan, for Petitioner in Writ: Peti- 
tion No. 889 of 1972. i 

C. Chinnaswami, for Government Plea- 
der in both the writ petitions. 


The following Order of reference jwas 
made by 


‘Koshal, J.—By this order I shall{ dis- 


pose of two petitions under Article 226 
of the Constitution of India, viz.,/Writ 
Petitions Nos. 746 and 889 of 1972, in 
each of which there is a single petitioner 
who challenges the acquisition of his land 
situated in Coimbatore town. The ac- 
quisition proceedings were initiated by a 
notification, dated the 15th of April, 1970 
issued under ‘sub-section (1) of section 
4 of the Land Acquisition Act (herein- 
after referred to as the Act). Notices 
of the proposed acquisition were publish- 
ed in conformity with rule (1) of the 
rules framed by the Tamil Nadu Govern- 


ment under section 55 (1) of the Act, 


but no notice thereof was served indi- 
vidually on either of the petitioners and 
it js contended on their behalf that the 


i 


Ke 


acquisition’ proceedings are void for want 
of such notices which it was incumbent 
on the Collector to serve as per imstruc- 
tion (1) contained in ‘paragraph 9 of 
Standing Order 90 issued by the Board 
of Revenue. That instruction states: 


“(1) Besides publishing the notice as 
prescribed in rule 1 of the Appendix 
I, the Collector should see that indivi- 
dual notices are served as far as pos- 
sible on every person known or believ- 
ed to be interested-in the land and to 
be acquired in the manner prescribed 
by sub-sections (3) and (4)! of sec- 
tion 9 of the Land Acquisition Act 
(I of 1894). In cases in which it 
has been impossible at the time of the 
issue of the notification under section 
4 (1) so to describe all-or any- of the 
lands to be acquired that the persons 
interested therein can understand that 
their lands are likely to be needed for 
the public purpose, the individual no- 
tice should be: 
necessary details are available allowing 
15. days‘ thereafter for the presentation 
of objections to the acquisition.” 


This instruction was considered in 
Easwara Pillai v. State of Tamil Nadu’, 
by Palaniswamy, J., who laid down the 
following two propositions in regard 
to it: 


fol 


(1) The instruction has statutory 
force and is not merely an execttive 
instruction in the sense that tt ema- 
nates from a superior to a subordinate 
official. ; i 


(2) Even if it is regarded as an exe- 
cutiye instruction it is based on the 
principle of natural justice that nobody 
shall be condemned and for that rea- 
son also it is binding on the acquisi- 
tion authorities. 


2. Attention of Palaniswamy, J., was 
drawn to Associated Equipment 


Services v. State of Madras*, decided by 


Ramakrishnan,- J., and Meclec Nutri- 
ments and’ Pharmaceuticals Lid. v., 


1, (1972) 1M.L.J. 92 85 LW. 894, 
2, W.P. No. 1734 of 1964, 


issued as soon as the . 
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State of Madras, decided by Kai- 
lasam, J. (as his Lordship then was), in 
both of which it was held that the Act 
did not’ prescribe as an obligatory direc- 
tion that notice be given for an enquiry 
under section 5-A thereof to particular 
persons individually. Each one of these 
cases was distinguished by Palaniswamy, 
Jz, on the ground that the instruction 
above extracted was not brought to the 
notice of the learned Judge who decided 
the same. As it is, learned counsel for 


-the State of Tamil Nadu and the Special 


Tahsildar for Land Acquisition, Coim- 
batore who’are the two respondents be- 
fore me, has contended that Easwara Pil- 
lat’s case, was not correctly decided and 
that the instruction above extracted is 
neither statutory im character nor liable 
to be enforced in writ proceedings on the 
basis of principles of natural justice. 
Reliance for this contention is placed on 
a Bench decision of this Court in Ghousia 
Begum v, Union Territory, Pondicherry", 
which repeats the dictum given by Rama- 
krishnan, J., and Kailasam, J., in the 
cases above cited,- although no reference 
therein also is made to the said instruc- 
tion. a I: 


.3. After hearing learned counsel for 


the parties at some length I have begun 
to entertain doubts (and I say so with 
the utmost respect to Palaniswamy, J. .) 
about the correctness of the decision in 
Easwara Pillai’s case?, although I have 
not formed any definite opinion in that 
behalf. The points raised are not free 
from difficulty and are of great general 
importance. I consider the cases before 
me, therefore, to be fit ones for decision 
by a larger Bench and direct that their 
records be laid before my lord the Chief 
Justice, with a request that such a Bench 
may be constituted. 

S. Ramalingam, for S. Jagadeesan and 
M. Venkatachalapathy, for Petitioner in 
Writ Petition No. 746 of 1972. 


R. Krishnamoorthy, D. Raju and A. R. 
Lakshmanan, for Petitioner in Writ Peti- 


tion. No. 889 of 1972. 





1. W.P. No, 1846 of 1965, 
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B. Ramamurtht, for Government Plea- 
der on behelf of the Respondents in both 
the writ petitions on 23rd November, 


_ 1976 and of the Government Pleader on 


= 


behalf of the Respondents in both the, 
writ petition on 24th November, 1976. 


fe Order of the Court was pronounced 
y . 


Balasubrahmanyan, J.—These two writ 
petitions come before us on a reference 
by Koshal, J. Each is filed by a differ- 
ent individual. But both raise a com- 
mon question of law under the Land 
Acquisition Act, 1894. 


5. The writ petitioners are owners of 
fractional interests in two pieces of land 
in Coimbatore Town. Those lands 
were notified by the State Government 
for compulsory acquisition for a public 
purpose. The notification was publish- 
ed in the official gazette. Public notices 
of the gazette notification would ap- 
pear to have been displayed in the loca- 
lity. But individual notices were not 
given to the petitioners. The question 
raised before Koshal, J., was whether 
for want of individual notices on the 
petitioners, as persons interested in the 
lands, the subsequent proceedings would 
be rendered invalid. The learned Judge 
was referred to a decision in Easwara 
Pillai v. Sicte of Tamil Nadu*, in which 
Palaniswami, J., held that individual 
notices were. indispensable under the law 
and in the absence of . such individual 
notices the persons aggrieved were en- 
titled to move this Court under Article 
226 of the Constitution for setting aside 
all proceedings subsequent to the Gov- 
ernment’s notification in the Gazette. 
But a contrary view was found expressed 
in two earlier unreported decisions ren- 
dered by learned single Judges of this 
Court. According to this earlier view, 
the omission to send individual notices of 
acquisition to each and every one of the 
persons interested in the lands was of no 
consequence to the validity of the acqui- 
sition. With these citations before him 
and not wishing to hazard yet another 
single Judge opinion to the existing con- 
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flict of ‘authority in this Court, Koshal, 
J., deemed it proper to refer these writ 
petitions to be heard and determined by 
a larger Bench. 


6-7. The facts bearing on the question 
before us are not very much in dispute. 
The Coimbatore Municipality is run- 
ning an elementary school in Oppana- 
kara Street in Coimbatore Town. The 
building in which the school is housed is 
its own. But the accommodation was 
found inadequate to its growing needs. 
The Municipality, accordingly resolved, 
to acquire portions of land which lay on 


either side of the existing premises for 


expansion of the school. The council 
then moved the State Government to ac- - 
quire the said lands for the school, un- 
dertaking to meet the cost of acquisition 
from out of municipal funds. The 
State Government thereupon issued a 
notification in the Gazette under section 
4 (1) of the Land Acquisition Act. The - 
notification was published on 26th March, . 
1970. It set out the purpose of the ac- 
quisition, the particulars of the lands to 
be acquired and the names of the person 
interested in the lands. , The Special 
Deputy Tahsildar (Land Acquisition) 
Town Planning, Coimbatore was named 
as the authority to discharge the functions 
of the Collector under the Land Acqui- 
sition Act in relation to this acquisition. 
Following the Gazette Notification, the 
Special Tahsildar caused public notices to 
be displayed in the village chavadi and 
the municipal office. The notification of 
acquisition was also broadcast in the loca- 
lity by beat of tom-tom. The lands 
notified belonged to a number of persons 
as co-owners. In response to the pub- 
lic notices, a few of them came forward 
to file their objections before the Special 
Tahsildar, objecting to the acquisition of 
their lands for the school. The Tahsil- 
dar held an inquiry into the objections 
on 17th June, 1970, 4th July, 1970 and 
14th July, 1970. At the conclusion of 
his inquiry he forwarded the proceedings 
along with his recommendations to the 
Government. On 28th April, 1971, the 
Government published a declaration in 
the Gazette declaring that the lands noti- 
fied were required for the extension of 
the municipal school, The Tahsildar there- 
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upon took orders from the Government 
for acquisition and proceeded to conduct 
the inquiry into compensation to be awar- 


ded to the persons interested in the lands. - 


At the conclusion of the inquiry, he an- 
nounced his award of compensation on 
8th March, 1972. He followed it up by 
sending notices of-the award to such of 
those persons who were not present at the 
time he made the award. Among the 
absentees who received' notices of the 
award were Padmavathi and Bheema 


Raju, who are the two writ petitioners- 


before us. ' 


8. In the events that happened, as 
narrated above, the complaint of - the 
petitioners before us is that proper notice 
of the acquisition had not been given +o 


them by the Tahsildar. - It is not the 


petitioners’ case that no public notices 
were at all published by the Tahsildar 


following the Government's notification 
‘Nor do they contend. 


in the Gazette. 
that the manner of their- publication fell 
short of the legal requirements.. Their 
one and only grievance is that the -Tahsil- 
dar did not give them any individual 
notices informing them about the .Gov- 
ernment’s preliminary notification ‘for 
acquisition. Their complaint before us 
is that thereby they had been deprived of 
the opportunity of objecting to the acqui- 


‘sition at the right moment and of availing 


themselves. of the inquiry held-by the 
Tahsildar. . l 


9. In the counter-affidavits filed in this 
Court on behalf of the Special Tahsil- 
dar and the State Government there ‘is 
no denial of the allegation ‘in- the writ 


petition that. the petitioners were 
not served with any individual 
notices of acquisition immediately 


following the preliminary notification by 
the Government in the Gazette. Nor do 
the records, which we had an opportu- 
nity to peruse at the hearing, show that 


any such notices were addressed by the’ 


Tahsildar to the writ petitioners ‘or, ‘for 
that matter, to any of the other persons 
interested in the lands in question. It 
may, therefore, be taken as a fact that 
apart from public notices, no individual 
notices were given to the petitioners in- 
forming them about the Governmient’s 
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preliminary notification, Even so, the 
case of the respondents is -that on that 
account the whole course of the’ subse- 
quent’ proceedings for acquisition could 
not be held to be invalid. It was pointed 
out that the public notices, in response to 
which some of the persons interested had 
filed their objections, must be held to be 
adequate notice under the law to all the 
persons, concerned, including the peti- 
tioners. | _' 3 


10. The question for our considera- 
tion, then, is whether it is a necessary 
requirement ‘of the law that owners of 
land should receive individual notices 
from the Land Acquisition Collector of 
the Government’s intention to acquire the 
land for a public purpose, so as to enable 
them, if they so chose, to object to the 
acquisition. The. further question is, 
whether the - acquisition proceedings 
would be invalid if such individual 
notices were not given to the persons in- 
terested in the land. The answer to 
these questions must be found, first, in 
the provisions of the Land Acquisition 
Act, 1894. Section 4 (1) of the Act, 
which is the pertinent provision in this 
regard, is in the following terms: 


“Whenever it appears to the appro- 
priate Government that land in any 
locality is needed or is likely to be need- 
ed for a public purpose a notification 
to that effect shali be published in the 
Official Gazette, and the Collector shall 
cause public notice of the substance of 
such notification to be given at conveni- 
“ ent places in the locality.” 


11. .The section deals with the genesis 
of the proceedings for compulsory acqui- 
sition. The appropriate Government 
must first be satisfied that any land in a 
given locality is needed, actually or poten- 
tially, for a public purpose. If the Gov- 
ernment is so satisfied, then a notification 
to that effect has to be published in the 
Gazette. The section does not require 
that even for the initial formation of its 
opinion that the land is needed for a pub- 
lic purpose, the Government should send 
notices to, the owners of the land, con- 
vene them, and listen to their objections. 
The satisfaction of the Government both 
as to the needs of public purpose and as 


_ purpose. * 
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to the particular land that would satisfy 
those needs is purely a subjective satis- 
faction. The Gazette notification is to 
be issued solely on the basis of this sub- 
jective opinion of the Government. 
What should follow the gazetie notifica- 
tion is also laid down in the section. , It 
provides that the Collector should cause 


public notice’ of the gist of the Govern- ` 


ment’s notification in convenient places 
in the locality. The marginal note to 
the section sums up the procedure cor- 
rectly when it refers to “publication of 
preliminary -notification.” 
by the Collector is mandatory, as 
might be. seen from the use of the 
word “shall” in the section. He 


would be . failing in his duty if he. 


did not cause public notice to be 
displayed in convenient places in the 


locality. Failure or omission to comply- 


with this step in the procedure for acqui- 
sition would invalidate subsequent pro- 


ceedings, and any person aggrieved would. 


have a right to move the Court under 
Article 226 of the Constitution to have 
them quashed, vide observations of the 


Supreme Court in State -of Mysore v.- 


V. K. Kangan', wherein this position is 
clearly laid down, although the person 
aggrieved in that case was not allowed to 
challenge the proceedings on this ground, 
on account of unreasonable delay. 


12. In the present case, as we had ear- 
lier pointed out, the writ petitioners do 
not.seek to challenge the acquisition pro- 
ceedings on the score that no public notice 
was given as required by section 4 (1), 
or even on the ground that the public 
notice as actually given by the Collector 
fell short of what is contemplated by the 
section. Their grievance is that the 
Collector did not personally inform them 
about the Gazette notification by issuing 
to them individual notices containing the 
gist of the Government's decision to ac- 
quire the lands in question for a public 
This argument, manifestly, 
could not be founded on the words of sec- 
tion 4 (1). -This is because the section, 
while being positive about the Collector's 
duty to give public notice in that locality 
stops short with that provision. It does 
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‘that ‘in the case of a notice under section 
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not impose on the Collector any other 
positive duty in regard to notice of the 
Government’s Gazette notification. Sub- 
section (2) of section 4 deals with the 
next step in the procedure for compul- 
sory acquisition, and it begins with these 
words, “Thereupon, it shall be lawful for 
any officer, etc.” These words are an 
indication that the issue of Gazette noti- 
fication and publicising of the Gazette 
notification by display of public notices 
in the locality are both intended to ex- 
haust the process of notice-giving at the 
preliminary stage. There are other indi- 
cations, too, in section 4 (2)to the same 
effect. The sub-Section provides that on 
the publication of the Government's pre- 
liminary notification in the Gazette and 
the Collector’s public notices in the loca- 
lity, the Government may authorise any 
of its officers to enter upon and survey 
the, ands in the locality and to do any 
acts necessary to ascertain whether the 
land notified for acquisition for the 
avowed public purpose is suitable for that 
purpose. The Government might, un- 
der this sub-section authorise its officers 
to enter any building or dwelling-house 
or any enclosed Court or garden attach- 
ed thereto. But the proviso to section 
4 (2) clearly enacts that this power of 
entry of residential buildings etc., cannot 
be exercised by the officers without pre- 
viously giving the occupier of the pre- 
mises at least seven days’ notice in writing 
of his intention todo so. The reference 
to notice in this proviso is specific and 
detailed. It requires that the notice 
should be in writing, it should be addres- 
sed to the occupier, it should be served 
on him personally, and it should give him 
seven days’ time. The proviso, no 
doubt, dispenses with notice as unneces- 
sary wherever the occupier himself con- 
sents to the inspection of the premises. 

But, short of obtaining the occupier’s 
consent, the power of entry-can be exer- 
cised by. the officers authorized in that be- 
half only .after service of individual 
notices on the occupier. . How the notice 
on the occupier -is to be served is dealt 
with by section 45 (1), which provides 
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4 it shall be effected by “the officer there- 
in mentioned” by delivering or tendering 
a copy thereof signed by him to the per- 
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son intended to be served with the notice. 
Section 45 (1) in terms, only refers to 
“section 4”, but it is obvious that this 
reference cannot appertain to any notice 

nder sub-section (1) of that section; it 
can only refer to the notice of intention 
to enter the premises issued to the owner 
or occupier of a residential house by offi- 
cers generally or specially authorized in 
that behalf by the Government, in connec- 
tion, with the proceedings contemplated 


by section 4 (2) and the proviso thereto. 


13. On the terms of. section 4 (1), 
therefore, there can be no scope for 
assuming that the Collector’s statutory 
obligation to publicise the Government’s 
preliminary Gazette notification , for 
acquisition extends to the giving of indi- 


vidual notices to the persons interested ` 


in the lands notified for acquisition. 


14. Mr.Ramalingam, learned “counsel 
for the writ petitioners, however refer- 
red to section 5-A of the Act as an aid 
‘to the understanding of the true scope 
and intendment of the statute regarding 
notice of the acquisition even at the 
preliminary stage. In this case, the pro- 
cedure under section 5-A had not been 
dispensed with by any direction made by 
the Government in exercise of its powers 
under gection 17 (4). Section 5-A 


would, accordingly ` have full force and ° 
Learned counsel urged that un- 


effect. 
der section 5-A (1) any person interested 
in the land notified for compulsory 
acquisition was at liberty to object to the 
acquisition, and, when once he lodges his 


objections, -the Collector would be under. 


duty bound to -give him an opportunity 
of being. heard. Learned counsel pro- 
ceeded to urge that the opportunity of 
being heard which section 5-A conferred 
could only have meaning and reality if all 
the persons interested in the land: were 
first made aware of the desire of the 
Government to acquire the lands. Ac- 
cording to- learned counsel, it was impli- 
cit in section 5-A that every one who had 
a stake in the land should be individually 
served with. the notice of the acquisition. 
Learned counsel referred, in this connec- 
tion, to-an unreported judgment of 
Ramaprasada Rao, J.,-in S. Palani 
Gounder v. The Land Acquisition 
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Officer, . Omalur, Salem District. 
The facts of the case are not 


necessary to be noticed. The conclusion 
of the learned Judge was that individual 
notices to . persons aggrieved must be 
given in every case. _ This position was 
derived by the learned Judge on his con- 
struction of section 5-A. He observed: 


“The very intention of section 3-A of 
the Act is to give all persons interested 
in the land, which is subject to the com- 
pulsory process, to state their objections 
and after such objections are received, 
the Land Acquisition Officer is man- 
datorily obliged to give such an objec- 
tor an opportunity of being heard 
either in person or by pleader. After 
giving such a full hearing, as contem- 
plated. under section 5-A (2), the Land 
_ Acquisition Officer shall make his re- 
commendations and submit the case for 
decision to the appropriate authority.” 


15. It seems to us that the learned Judge 
has.read more into the section than. its 
language can bear. Section 5-A has 
three -sub-sections. “Under sub-section 
(1) any person interested in any land 
which has been notified under section 4 
(1) is at liberty to object to the acqui- 
sition of the land within 30 days after the 
issue of Gazette notification. Sub-sec- 
tion (2) requires that objection shall be 
made to the Collector in writing. It fur- 
ther provides that after the receipt of 
written objection from any person inte- 
rested the-Collector shall give to him an 
opportunity of being heard either in per- 
son or-by pleader. It is also provided 
in the-same sub-section that the Collector’ 
shall himself hear the objections. Apart - 
from hearing the objections, the Collector 
is also empowered to institute further in- 
quiries.- On the conclusion of the in- 
quiry, the Collector is to make a report 
to the Government containing a record of 
the proceedings and also his recommen- 
dations on the objections. Any decision 
that the Government might take on the 
objections is declared by this sub-section 
to be final. Sub-section (3) of section 
5-A merely lays down the locus standi of 
the objectors by inserting a special defi- 
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nition of the expression “person inte- 
rested.” But this definition is more or 
less a repetition of the definition in the 
interpretation clause contained in section 
3 (b) of the Act. 
provisions, a person shall be deemed to 
be interested in the land who would be 
entitled to claim.an interest in compen- 
sation if the land were acquired under 
the Act. 


a 


16. The foregoing analysis of section 
5-A of the Act would show that the sec- 
tion deals not with the stage of notice of 
acquisition, but with a subsequent stage. 
We have earlier described section 4 (1) 
as marking the very beginning of the ac- 
quisition proceedings under the Land 
Acquisition Act. Section 5-A, no doubt, 
confers on the persons interested a right 
to object to the acquisition, but under 
sub-section (1) this right has to be exer- 
cised by them within 30 days after the 
preliminary notification under section 4 
(1). The prescription of a time-limit in 


section 5-A (1) and its computation as - 


of a fixed period after the notification 
under section 4 (1) clearly show that the 
provision deals with a stage subsequent 
to the stage of notification of the acqui- 
sition. The right to object, under section 
5-A, begins to operate from the date of 
the notification. The person objecting 
may file his objection on the very next 
day after the Gazette publication or on 
any day falling within a period of 30 
days. By that time, the Collector may 
or may not have given public notices in 
prominent places in the locality in ac- 
cordance with section 4 (1). Irrespec- 
tive of.the date of his public notice the 
Collector has to entertain the objections, 
provided they are filed wihin 30 days 
after the Gazette publication. This, 
again, shows that the right conferred by 
section 5-A (1) has nothing whatever to 
do with the mechanics of notice which 
the statute contemplates for publicising 
the notification of the Government under 
section 4 (1). We are satished that the 


right under section 5-A (1), in content: 


as well as in chronology, is a bare right 
to object to the acquisition. The section 
does not deal with any right, properly so- 
called, to notice of the acquisition itself. 
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17. Of what use, it was asked in argu- 
ment, is a right to object, if the person 
concerned -does not know, and has no 
means of knowing, that his land has been 
notified for acquisition? This, however, 
is mere rhetoric, of a kind that a law 
reformer may properly employ to some 
purpose on the floor of the Legisiature or 
in his published writings. But for law- 
yers and Courts whose task it is to inter- 
pret the legislative enactment, the ans- 
wer must only be found in the words of 
the section or not at all. Ramaprasada 
Rao, J., had taken the view that it is 
implicit in section 5-A that notices ought 
to go to all the individuals interested in 
the land. In our view, however, the 
language of section 5-A, when read in 
juxtaposition to section 4 (1), does not 
bear any such implication being read into 
it. 
18. Mr. Ramalingam made a reference 
to the statement of Objects and Reasons 
set out in the Bill which introduced sec- 
tion 5-A in the Act in the year 1923. 
According to this statement: 


“The object of the Bill is to provide 
that a local Government shall not de- 
clare under section 6 of the Act that 
any land is needed for a public pur- 
pose unless time has been allowed after 
the notification under section 4 for per- 
sons interested in the land to put in ob- 
jection and for such objections to be 
considered by the local Government. ” 


19. We do not find even in this state- 
ment of Objects and Reasons any indica- 
tion of an intention to enlarge the scope 
of the notice. It may be observed that 
while section 5-A was newly introduced 
by the Land Acquisition Amendment 
Act (XXXVIII of 1923), the provi- 
sions of section 4 (1) relating to notice 
were not subjected to any amendment 
whatever. Indeed, right from 1894, 
upto the present day section 4 (1) has 
remained the same, in this regard. The 
Law Commission in its 10th Report, 
dated 26th September, 1958, had sugges- 
ted an amendment of section 4 (1) in 
the direction af liberalising the procedure 
for notice. Under the Law Commis- 
sion’s proposals. 


“the Collector shall catise— ERE 


iy 


(a) public notice of the substance of 


such notification to be given at. con-- 
venient places in the locality in which, 


| the land ‘is situated, and 


(b) a copy of such notification to be 


served on the owner, and where the 

owner is not the occupier, also on the 

occupier, of the land.” 
20. These amendments, 
clause (b), are yet to be written into the 


statute. book. Till that time comes, we 


must construe and persist in construing 
section.4 (1) only on its present terms. 
We would not be justified in writing into 


the section what properly is the function . 
The canons of © 
statutory construction do. not include : 


of future legislation. 


anticipatory interpretation. 
21. Reference was then made to nile 1 


of the Madras Land Acquisition Rules | 


framed by the State Government.in exer- 


cise of its rule-making power under sec- - 


tion 55 (1) of the Act. 
is in the following terms: 


Rule 1: “Immediately after the publi- 
cation of the notification under section 
4 (1), the Collector shall issue a notice 


The said Rule 


stating that the land is needed; or is’ 


likely to be needed, as-the case may be, 


for a'public purpose and requiring all 


persons interested in the land to lodge 
before the Collector within 30 days 


after the issue of the notification, a. 


statement in writing of their objections 


if to th osed . acquisition. - 
if any, to the proposed. acquisition. ;, Judges held that the words “thè Collector - 


This notice should be published at con- 


venient placés in the said locality, and l 


. copies thereof fixed up in the office of 
the Collector, the Tahsildar, and in the, 
nearest Police Station.” 


22.. This Rule does not so much as 


whisper anything about individual notices ; 


to the persons interested in the lard. 

All it does is to repeat the provisions of 
section 4 (1) and, by way of elucidation, 
make mention of the places where copies 
of the public notice should be exhibited. 


23. It would appear that 
States have different Rules on the sub- 
ject of notice. In Ajit Singh v. State’, 
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different 


a Division Bench' of the Bombay High 
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Court had occasion to constrúe the rele-. 


vant rule in force in the State of Maha- 
rashtra. In the course of their judg-. 
ment, the learned Judges observed that 
“Neither section 4 nor section 5-A, con- 
tains any provision -for the. service of 


individual notice: on any person. inte- 


rested in the land sought to be acquired 


by a notification under section 4.” They 


were, however, referred to rule 1 framed 
by the Government of Maharashtra... 
was to the following effect: 


“Whenever any notification under sec-. 


tion 4 has been published but the pro- 


‘It, 


visions of-the section have not been. 


applied and the Collector has under 
section 4 (1) issued notice to the par- 
.ties interested, and on or before the 


last day fixed by the Collector in those - 


notices in this behalf any objection is 
lodged under section 5-A (2): Firstly 
the Collector shall record the objection ` 
in his proceedings, secondly, the Col-.. 
lector shall consider whether the ob-. 
jection is admissible according . to these ` 
rules.’ ; 


24. Before the learned Judges, there. 
was no dispute that this rule formed part 
of the statutory. rules ‘made by the State . 
Government in exercise of its powers 
under section 55 (1) of the Act and 
hence it. had the force of law. ` Proceed- 
ing to construe the rule, the learned. 


has, under section 4 (1), issued notices 
to the parties interested” 
cated that individual notice should be. 
given to all the parties interested in the 
land. Since such notices were not given 
to the writ petitioners before them, the 
learned Judges quashed the proceedings. | 


- Whether or not the conclusion of 
ie learned . Judges is justified on the 
construction of the words of rule 1 -of 
the Maharashtra Rules-is not for us to 
say. So far as the relevant Rule in’ 
force in this State is concerned we have 
no doubt whatever that it does not envi- 
sage or contemplate, much less expressly 
provide, that individual notices shall be 
addressed to all the persons interested in 
the land, in addition to the publication of 
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notices in prominent places in the loca- 
lity. 


26. Learned counsel referred: us, in this 
connection, to a decision of the Supreme 
Court in State of Mysore v. V. K. 
Kangan. The Supreme Court in that 
case was concerned with the question of 
validity of rule 3 (b) of the Madras 
Land Acquisition Rules. This Rule pro- 
vided that the Collector, while conducting 
an: inquiry under section 5-A (2) of the 
Act, must - also issue notice of the 
hearing to the Department at whose ins- 
tance the land was proposed to be 
acquired. In the case before the 
Supreme Court the Collector did not give 
notice to the Education Department, 
which was the concerned Department 
interested in that acquisition. It was 
argued that rule 3 (b) was not manda- 
tory, and, if it was, it would be against 
the provisions of section 5-A (2) which 
invested the Collector with a complete 
discretion in the matter of conducting 
the inquiry, his only statutory obligation 
being that he should serve the notice of 
the inquiry on the persons who' had: lodg- 
ed their gbjectionss This argument 
was repelled by the 
The learned Judges held that the con- 
cerned rule 3 (b) was not only infra vires 
the Act, but also mandatory in character. 


27.- We do not see how this decision 
can be relied on as authority for the 
position that the persons interested in the 
land must be given individual notices of 
the intended acquisition. The provi- 
sions'of rule 3 (b) and section 5-A, 
with which -the Supreme Court was con- 
cerned, deal with a stage in the compul- 
sory acquisition proceedings which, as we 
have shown earlier, is subsequent to the 
issue of the gazette notification by the 
Government under 
While section 4 (1) and „rule 1 are 
obviously intended io facilitate objec- 
tions to be lodged by the persons inte- 
rested in the subject-matter of the ac- 
quisition, neither section 4 (1) nor rule 1 
contemplates that the Collector should 
serve individual notices on the persons 
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section 4 (1).. 


interested in the lands. Under the 
scheme of section 5-A the question of 
sending individual notices to persons 
hardly arises until the proceedings reach 
a stage when objections are actually 
lodged with the Collector and an inquiry 
into these objections has to be gone into 
by him. Besides, even at the stage when 
the Collector has taken the objections 
on file, his obligation under section 5-A 
(2) to send notices of inquiry does not 
extend to all persons interested in the 
land, but is limited only to those of them 
who had lodged their objections before 
the Collector within 30 days of the 
gazette notification. It follows, there- 
fore, that for the purposes of seeing 
whether or not the initial notices of 
acquisition should be served individually 
on all the persons interested in the land, 
we would not have to be searching the 
provisions of section 5-A or of the rele- 
vant rules bearing on section 5-A, but 
have to look only to section 4 (1) and 
rule 1 for the purpose. The decision 
of the Supreme Court cited above is not 
addresed to any question touching the 
notice of acquisition, but is concerned 
rather with the subsequent notice of the 
inquiry which is taken up by the Collec- 
tor after he receives the objections on 
file. 


28. Mr. Ramalingam then pressed be- 
fore us the contention that, notwithstand- 
ing the absence of any specific provision 
in the Act or in the Rules in force in 
this State for sending individual notices 
of acquisition to persons interested in the 
land at the stage of proceedings under 
section 4 (1) of the Act, such notices 
must be given even at that particular 
stage, since they are required to be given 
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tinder executive instrtictions issued to the’ 


officers concerned by the State Govern- 
ment. He relied on a circtilar issued by 
the State Government in G.O. No. 196 
Revenue, -dated 6th February, 1926 set 
out at pages 84-and 85 of the Land 
Acquisition Manual (1961). Para- 
graph 1 of the circular states as under: 
“The statutory rules framed under the 
Act, require that immediately after the 
publication of the notification under 
section 4-(1) the Collector shall issue 
a notice calling on all persons interest- 
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ed in the land to prefer in writing 
their objections, if any, to the acquisi- 
tion. The notice should be published 
at convenient places in the locality and 
copies thereof should be affixed to the 
notice boards in the offices of the Collec- 
tor and Tahsildar and in the nearest 
Police Station”. 


29. The above passage is more or less 
a repetition of rule 1 of the Land Acquisi- 
tion Rules. But the G.O. lays down 
the following further instructions : 


“The notice should also be served 
individually on every person known or 
believed to be interested in the land 
-to be acquired in the manner prescrib- 


.ed by sub-sections (3) and (4) of 
section 9”. 
30. It is this last passage on which 


Mr. Ramalingam places strong reliance. 
According to him, these instructions 
‘issued by the Government are binding 
on the Collector, and since they wére not 
complied with in the present case, the 
acquisition proceedings must be held to 
be invalid. . 


31. Learned counsel supported the 
aforesaid contention on the basis of the 
decision of Palaniswami, J., in Easwara 
Pillai v. State of Tamil Nadu’, to which 
we have.made reference at the beginning 
of this judgment. In that case the Collec- 
tor had already entered upon his inquiry 
under section 5-A (2). : The question 
before the learned Judge was whether 
the Collector was under a duty to issue 
a notice to a person interested in the land 
who had not lodged his objections under 


section 5-A (1), but whose interest in -` 


the land had subsequently come to the 


knowledge of the Collector in the course _ 


of the inquiry under section 5-A (2). 
It appears that in the notification under 
secion 4 (1) the name of ‘Ayyappan 
Pillai figured as the owner of a parti- 
cular item of land which was included in 
the subject-matter of acquisition. Actual- 
ly, however, this item of land had long 
ago been partitioned and been allotted to 
the share of Ayyappan’s sons, prior to 
the notification under section 4 (1). 
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Accordingly, when notice of inquiry 
under section 5-A (2) was served on 


him, Ayyappan appeared before the 
Collector and placed the correct facts 
relating to present ownership of the land. 
The Collector omitted to act on that 
information and did not direct notices to 
be served on Ayyappan’s sons. He 
proceeded, instead to continue the in- 
quiry under section 5-A (2) in their 
absence. Subsequently, a draft decla- 
ration was made under section 6 (1), 
and further proceedings were taken for 
inquiry into the compensation. At this 
stage, the sons of Ayyappan approached 
this Court and sought for a certiorari 
to quash al! the proceedings taken by the 


Collector subsequent to the notification 


under section 4 (1). Their contention 
was that the Collector was bound to serve 
individual notices on them of the inquiry 
under section 5-A (2), giving ‘them 
an opportunity to object to'the acquisi- 
tion, considering that he knew 
that they were the real owners of the 
land which had been notified by the Gov- 
ernment for acquisition. Before Palani- 
swami, J., reliance ‘for the petitioners 
was mainly placed on Board’s Standing 
Order No. -90, which, in turn was based 
on G.O. No. 196, Revenue, dated 6th 
February, 1926, issued by the State 
Government portions of which: we have 
set out earlier in this judgment. The 
Board’s Standing Order is to be found 
at page 41 of the Land Acquisition 
Manual and it contains infer alia, the 
following instructions: 


- “Besides publishing the notice as pres- 
‘cribed in rule 1 of the Appendix, the 
Collector should see that the individual 
notices are served as far as possible 
on every person known or believed to 

- be interested in the land to be acquired 
in the manner prescribed by sub-sec- 
tions (3) and (4) of section 9 of the 
Land Acquisition Act, I of 1894’. 


32- A foot-note to the Standing Order 
shows that the source of the Board’s 
instructions was to be found in G.O. 


No. 196, Revenue, dated 6th February, 
1926. A 
33. In the course of his examination 


of the releyant provisions, Palaniswami, 
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J., observed that neither the G.O. nor 
the Board’s Standing Order ‘could be 
regarded as a statutory rule made under 
section 55 of the Land Acquisition Act. 

The learned Judge noticed that for exer- 
cise by the Government of its rule-mak- 
ing power under section 55 there were 
certain requirements to be fulfilled atid 
formalities to be observed in order that 
the Rules may acquire “the fdrce of 
law”. Those are: (f) previous publica- 
tion of Rules in'draft form, and (ii) 
final ` publication’ of the Rules in the 
“Gazette. The learned Judge recognised 
the legal position that a Board’s Standing 
Order or an executive direction by the 
Government cannot be equated to a 
‘statutory rule made by the Government 
under section 55. Nevertheless, the 
learned Judge took the ‘view that the 
instructions contained in the G:O. and 
the Board’s Standing Order had “statu- 
tory force’. According to the learned 
Judge, the instructions issued by the 
-Government and the Board ‘of Revenue 
and incorporated, in the Land Acquisi- 
tion Manual could-not be dismissed as 
‘those emanating from a superior official 
to a subordinate official. The learned 
Judge further observed’ that the instruc- 
tions which related to the issue of indivi- 
dual notices to the -persons interested in 
the land obyiously satisfied the princi- 
ples of natural ‘justice. ‘On these 
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‘reasonings, the learned Judge held that 


any violation of the instructions contain- 
ed in the Board’s Standing Orders 
would give rise to a cause of action to a 
person aggrieved and.this Court would 
have jurisdiction to interfere under Arti- 
cle 226 of the’ Constitution. In this 
view of the matter, on the admitted fact 
that the petitioners were not given indivi- 


dual’ notices of ‘the acquisition, the learn- . 


ed Judge quashed all the proceedings in 
that case ‘subsequent to the notification 
under, section 4 (1) of the Act. 


34. With respect, we do not .subscribe 
to the view of Palaniswami, J: The 
Board’s Standing Order No. 90, on 
which .the learned Judge relied, ‘forms 

art of the Land Acquisition Manual 
prepared by the Government of Tamil 
Nadu. The introduction to the Manual 
states that the scope of the Manual js to 


“‘in-Council 


‘districts. 


[1978 
e 
present in a form readily valable for 
‘reference by the Officers responsible for 


land acquisition proceedings, information 


relating to general principles and details 
of the procedure to be followed at each 
stage Of the proceedings. Boarď’s 
Standing Order Nos. 90 and 91 are set 
out in Part II of the Manual. Board’s 
Standing Order No. 90, with which we 
are concerned, . relates to acquisition of 
land for public purposes. It is divided 
into many” sections. Section 2 is en- 
titled ‘Preliminary Proceedings’. Para- ° 

graph 9 in section 2 contains the relevant 
instructions that “besides publishing the 
notice ag prescribed in rule 1, the Collec- 
tor should see that individual notices are 
served as far as possible on every, person 
known or believed to be interested in the 
land to be acquired”. 


‘Neither the Board’s Standing 
ee nor any other part of the Land 
Acquisition Manual indicates under what 
authority these instructions had been 
issued to the Collectors and other officers 
functioning under the Land Acquisition 
Act. The Board of Revenue at Madras 
is a statutory authority whose powers 
and functions were defined ‘for the first 
time in statutory form in the Madras 
Board of Revenue Regulation (I of 
1803) passed by the Governor-General- 
on Ist January, 1803. It 
appears from‘the preamble to the Regula- 
tion that ` prior to the establishment of? 
Courts‘ of judicature in the Presidency for 
administering Justice in all cases, civil 
and criminal, it was usual for the Board 
of Revenue to exercise judicial autho- 
rity in the determination of certain cases 


of a civil nature by way of appeals from 


the Collectors who were entrusted‘ with 
the administration of reventte and dis- 
pensation of justice in their respective 
After the establishment of 
Courts of judicature it was decided that 
the judicial authority therétofore being 
exercised by the Board of Revenue 
should be formally abrogated and the 
powers and authorities of >the Board of 
Revenue should be re-defined in respect 
of its executive administration of the 
revenue. Accordingly, sections 4 and 5 
of the Regulation eriacted the duties of 
the Board of Revenue and its powers of 
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superintendence ‘and control of persons 
employed in the executive administration 
of revenues. Section 4 enacts that the 
duties of the Board of Revenue have been, 
and are declared to be, (2) the general 
superintendence of the revenues -from 
whatever source they may arise, and (#) 
the recommendation of such propositions 
to the State Government and in their 
judgment may be calculated to augment 
or improve those revenues. Section 5 
enacts that the Board of Revenue had, 
and are declared to have, authority to 
“superintend and  control-all persons 


employed in the executive administration — 


of the public revenue, all zamindars or 
proprietors of land paying revenue, and 
all farmers, securities, raiyats or other 
persons concerned in, or-responsible for, 
‘any’ part of the reyenue of Government, 
as far`as the said superintendence and 
control may relate to,the -executive 
administration of the revenue under. the 
regulations now enacted, or to be here- 
after enacted.» Section 33 of the Regula- 
tion enacts that the Board of Revenue 
shall be responsible that the executive 
` officers employed under them discharge 


the duties of their ` respective, stations- 


with assiduity and for that purpose the 
Board shall require the officers to pay 
ready and implicit obedience to all its 
orders. and , regulations. To the same 
end, the Board was empowered to punish, 
at its discretion any neglect on the part 
of such. officers. 


36. 


cerned with the superintendence of the 
revenues of the State from whatever 
{source derived. Its powers of superin- 
tendence and control are limited to the 
persons employed in the executive 
administration of public revenue, and 
eyen those powers only relate to the 
control ofthe executive administration 
of revenue under the appropriate regula- 
tions. Even its ‘disciplinary jurisdic- 
tion is confined strictly to the subordi- 
nate officers of the revenue. . The subject 
of compulsory acquisition of land for 
public purposes is by no means connected 
with the administration of the revenue of 
the State. ‘Payment of compensation out 
of the coffers of the State may have to da 


The above provisions take it clear 
that the Board of Revenue is’ only con- . 
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with the expenditure of the revenues, but 
what [Regulation I of 1803, has entrusted 
to the Board is the raising of the revenues 
from whateyer source derived. The 
Board’s position at the summit of the 
revenue administration cannot give it, on 
that account- and without more, a similar 
position in the -hierarchy of officials 
entrusted by the law with the implementa- 
tion of the land acquisition ‘proceedings. 
‘If the Board claims any powers of 
superintendence, control and administra- 
tion over the Land Acquisition Collectors 
and their subordinates that must be spelled 
out from the’ provisions of the Land 
Acquisition Act itself or from any other 
express piece of legislation on the sub- 
ject. -We have not coñe across any 
piece of: legislation in which the Board 
of Revenue has been given any powers 
as respects proceedings or officers under 
the Land Acquisition Act. As for the 
Land Acquisition Act itself, it is quite 
remarkable that in all its various provi- 
sions there is not a single place in which 
the Board gets so much as a passing 
mention: The authorities exercising 
powers and functions under the Land 

Acquisition Act are three in number, but ' 
the Board of Revenue is not one of them. 
The three authorities, in fact, are the 
Government, the ‘Collector and the Courts 
of Law. Besides, the Act establishes a 
direct link between the Collector.and the 
Government for certain purposes and be- 
tween the Collector and the Courts for 
certain other purposes. Subject to the 
authority of the Government in regard to 
certain matters, on the one hand; and sub- 
ject to the Courts’ jurisdiction in certain 
other matters, on the other, the Collec- 
tor is all-in-all under the Act and the 
Board is nowhere in the picture. The 
Collector, for purposes.of the Land Ac- 
quisition Act may be either the District 
Collector or any other officer specially 
appointed to perform the functions of a 
Land Acquisition Collector. Whatever 
departmental disciplines and loyalties to 
which the District Collector and other 
revenue officials might be subject as 
subordinates of the Board of Revenue in 
so far as reyenue administration is con- 
cerned, their status is that of distinctive 
statutory - authorities: once they begin 
-fynctioning as Collectors under the Land 


` tor. 
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Acquisition Act. The frst piece of 
legislation for compulsory acquisition of 
land was the Bengal Regulation (I of 
1824) which was applied with some modi- 
fication to the Presidency of Madras for 
the first time by Act XX of 1852. The 
first all-India enactment was Act VI 
of 1857 ` which was replaced by Act 
X of 1870 which ultimately yielded 
place to the present Land Acquisition 
Act of 1894. At no point in the evolu- 
tion of the statute law relating to land 
‘acquisition in this country has the State 
Board of (Revenue figured as an autho- 
rity entrusted by the statute with any 
. powers or duties or functions connected 
with compulsory acquisition of land for 
public purposes. , The Legislature has 
apparently deliberately provided for the 
appointment of the District Collector 
who is the head of the Revenue Adminis- 
tration in the District as the Land 
Acquisition Officer while at the same time 
desisting from handing over. the entire 
set up of the administrative machinery 
entrusted with implementation of the 
provisions of the Land Acquisition Act, 


to the higher echelons of the revenue 


hierarchy. 


37. That the Board of Revenue has no 
powers of superintendence or control 
apart from what the Board of Revenue 
Regulation or other statute confers on 
it, is illustrated by a decision of a learn- 
ed single Judge of this Court reported’ in 
Duraiswami Mudaliar v. Secretary of 
State for India in Counci., In that 
case, a person was appointed as village 
headman by the 
Officer. His order was confirmed in 
appeal by the District Collector. Ano- 
ther individual whose claim was rejected 
by both the,officers purported to file what 
he: was pleased to describe as a ‘second 
appeal’ to the Board of Revenue. The 
Board of Revenue allowed the appeal 
and set aside the orders of the Revenue 
Divisional Officer and the District Collec- 
The person aggrieved against the 
Board’s decision filed a civil suit to set 
aside the Board’s orders. One of the 
questions raised in the suit was whether 
the Board of Revenùe had jurisdiction 
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to interfere with the orders passed by the 
Revenue Divisional Officer and the Dis- 
trict Collector under the Madras Heredi- 
tary Village Offices Act, 1895. In second 
appeal, Wadsworth, J., held that the order 
of the “Board of Revenue was illegal. 
Under the scheme of the Madras Heredi- 
tary Village Offices Act, 1895, whenever 
there was a vacancy to an hereditary 
office, the Collector shall fill up that 
vacancy and that any dissatisfied claimant 
shall have the remedy of a suit before the 
Collector to establish that he had a better 
right. Under the Subordinate Collec- 
tor’s Regulation, 1828, the powers of the 
Collector are to be wielded i in the first 
instance by the Revenue Divisional Offi- 
cer, subject to revision by the Collector. 
In this statutory scheme, the learned 
Judge considered the locus standi of the 
Board of Revenue to interfere in so- 
called second appeal or review with the 
appointment of the Village Officer. The 
learned Judge observed as follows: 


“The only power which can be claimed 
by the Board of Revenue is based on 
section 5 of the Board of Revenue 
Regulation (I of 1803), whereby the 
Board of Revenue is given authority 
to superintend and control all per- 
sons employed in the executive admi- 
nistration of the public revenue...... 
But I am emphatically of opinion that 
these general powers of superintend- 
ence did not authorise the Board of 
Revenue to arrogate to itself a power 
of interference in revision or in second 
appeal from a statutory order, when 
machinery of the statute itself confers 
no such power........ 


The learned Judge further observed thus: 


“In my opinion, the order of the Board 
of Revenue purporting to act in second 
appeal or revision and to decide a mat- 
ter which according to the machinery 
of the Act should have been decided by 
a suit under section 13 of Act ILI of 
1895, was an illegal attempt to invade 
the vested rights of the plaintiff.” 
The above decision has been approved by 
a Full Bench of this Court in Nagarath- 
nammal y. Ibrahim’. 


1. (1955) 2 M.L.J. 49:68 L.W. 206: LL.R. 
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38. The same is the position in the pre- 
sent case under the Land Acquisition Act 
which is not only a special enactment but 
a complete code in itself. We therefore, 
hold that the Board’s Standing Order 
No. 90 relied on by learned counsel for 
the petitioners has no statutory sanction. 


39. ‘Palaniswami, J., in Easwara Pillai 
v. State of Tamil Nadu, clearly observ- 
ed that the instructions contained in 
Board’s Standing Order No. 90 were 
not issued under section 55 and strictly 
speaking they are not statutory rules. 
The learned Judge, however, proceeded 
to observe, “But, nontheless, the instruc- 
tions have-statutory force’. It is difh- 
cult to understand how the instructions 
of the Board, which are neither statutory 
nor rules, could yet possess “statutory 
force’. In our opinion, the only force 
that executive instructions can have, or 
hope to have, is executive force; they can- 
not have legislative or statutory force. 
Under section 55 (3) of the Act, rules 
framed. by the appropriate Government 
after following the requirements of that 
section, can alone possess the “force of 
law” and not any other instruments. We 
have earlier shown how the Board of 
Revenue has no place in the scheme of 
the Land Acquisition Act. Considered 
from that view-point, Board’s Standing 
Order No. 90 cannot even claim the 
status of executive instructions. 


40. Before us learned counsel for the 
petitioners did not rely so much on the 
Board’s Standing Order.No. 90. He re- 
lied rather, on the order passed by the 
State Government in G.O. No. 196, 
Revenue, dated 6th February, 1926, re- 
levant portions of which we have ex- 
tracted and set out in an earlier part of 
this judgment. But the question would 
still remain the same. Can the instrus- 
tions issued by the Government have sta- 
` tutory force? The answer, to our minds 
must be in the negative. The G.O. 
relied on is found published in the 
Land Acquisition Manual in Part III 
entitled “General Principles and Proce- 
dure”. ‘The particular G.O. is includ- 
ed in Chapter V of Part III. Chapter 
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I of Part III contains an order by the 
Government, G.O.Ms. No. 2475, Re- 
venue, dated 4th March, 1946, which ex- 
plains the scope and effectiveness of the 
instructions contained in that Part. This 
Gazette Order is published at page 77 of 
the Manual and is as under: 


“Rules have been framed under sec- 
tion 55 (1) of the Land Acquisition: 
Act prescribing the procedure to be 
adopted to give full effect to the spirit 
of the amending Act, and these have 
the force of law. They have been 
further supplemented by executive in- 
structions which though not having the 
force of law, yet bind the officers of 
the Government in their land acquisi- 
tion- work.” 


The above G.O. makes two things clear. 
(+) The instructions contained in Part III 
including G.O. No. 196, Revenue, dated 
6th February, 1926 are not rules framed 
by the State Government in exercise of 
its powers under section 55. (t) The 
instructions have no legal force. 


41. Apparently this order, G.O. No. 
2475, dated 4th March, 1946, was not 
brought to the notice of Palaniswami, 
J. Quite apart from the recognition by, 
the Government in this G.O., that the 
executive instructions issued by it, 
have no statutory force, the true 
position in law of such instructions 
could never have been in doubt. 
It was urged that the instructions 
by the Government are for the guidance 
of the officials. But under the peculiar 
terms of section 55 (1), which Palani- 

swamy, J., carefully noted, even instruc- ` 
tions issued by the Government ‘for the 
guidance of officers’ can have validity 
only if they are promulgated in the form 
of statutory rules, following the proce- 
dure and formalities laid down in sec- 
tion 55. Even otherwise, assuming that 
the Government is not barred from issu- 
ing “extra-statutory” instructions for the 
guidance of its officers, those instructions , 
can only be interpretative of the existing 

statutory provisions. In this context, 
the departmental interpretation must 
necessarily give way to judicial interpre- 
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tation. 
is the law; by which is meant, not only 
that it is binding on all authorities en- 
trusted with the task of administering 
the statute, but also ‘that the Court’s in- 
-terpretation can be got over only by legis- 
. lative amendment. In contrast, depart- 
mental or governmental interpretation of 
Acts of the Legislature- have no guch 
binding authority. Even the officers of 
the Government cannot excuse them- 
selves from Court’s interpretation by the 
protest that they are bound, under the 
departmental discipline, to obey their 
superior’s instructions. ‘It may be ob- 
served that whenever a question is raised 
, before the Court on a matter of statutory 
interpretation, not only is the Court not 
bound by any executive instructions on 
the subject, but the Court will not even 
be swayed by the consideration that any 
action of an' executive authority has been 
done under the colour of the authority 
of those instructions. We do not, there- 
fore, concur with the views of Palani- 
swami, J., based, ‘as they are, on the 
Board’s Standing Orders or on the Gov- 
ernment’s instructions. In our consi- 
dered opinion, Government literature on 
_ land acquisition procedure cannot be re- 
lied upon by the petitioners to support: 
their contention that the acquisition pro- 


ceedings in this case are invalid because. 
individual- 


they were: not served with 
‘notices of acquisition immediately- follow- 
ing the Gazette notification under sec- 
tion 4 (1). - ` 


42.. Mr.: Ramalingam, learned counsel 
for the petitioners cited a decision of 
the Supreme Court in Union of India v; 
Joseph, to support the proposition that 
even executive instructions issued by the 
' Government could confer rights. on the 
subject and when those instructions are 
not complied with by subordinate officials 
the subject would have a right to move 
this Court for redress. The question in 
that case was, whether a general order 
passed by the Ministry of Defence on 
15th July, 1960 applied to a clerk who 
belonged to ex-military personnel and 
who was _ employed on the civil side. It 


cama 
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was contended by the Central Govern- 
ment that the order was ‘purely an ad- 
ministrative direction and it did not con- 
fer any justifiable right on the official in . 
question such as could be enforced by the 
issue of a mandamus by the Court. This 
contention however was not accepted. 
The Supreme Court held ‘that the order 
passed by the Defence Ministry must be. 
regarded as ‘supplementing. the rules 
framed under Article 309 of the Consti- 
tution of India and since they were not 
inconsistent with those rules, the instruc-. 
tions must be regarded as governing the. 


(Coz 


` conditions of service of the concerned 


Government servant. It was in that. 
context that the Supreme Court observed 
thus: 


“To say that an administrative order ` 
‘can never confer any -right would be- 
_too wide a proposition. ` ~There‘are 
‘administrative orders which confer: 
rights and impose’ duties.” = u 


. 
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of the Supreme Court on the construction‘ 
of Service Rules and instructions can- 
have- application to a case like the pre- 
sent where the questions.are: (7) whe-- 
ther the -Board-of Revenue can - have. 
locus standt to issue guidelines to offi- 
cers functioning as independent statu- 
tory authorities, and (t) whether the Go-- 
vernment-could issue rules for guidance 
otherwise: than under‘section 55.  Be-- 
sides, their Lordships have themselves 
expressly stated in the above decision that 
“We should not be understood as laying 
down any general proposition on this` 
question.” ee Rs ae 
43. The next major contention of the 
learned counsel for the petitioners- is that 
evén if the Board’s Standing Order No. 
90 or the Government’s instructions in- 
the Menual were to be held non-statutory - 
yet the omission of the Special Tahsildar 
to give individual notices to the writ: 
petitioners and the other persons’ inte- 
rested was in violation of the rules of 
natural justice and on this account, the 
subsequent proceedings taken by him’ 


hj 


must be held to be void. : 
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44. A similar argument addressed be-- 
fore Palaniswami, J., in Easwara Pillai 
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v. State of Tami Nadu, found favour 
with the learned Judge and he observed 
as follows: 


atte ties rules of natural justice would 
have to be complied with in the ab- 
sence of a statutory provision. Vio- 
lation of these instructions would re- 
sult in denial of natural justice and 
would give rise to a cause of action 
to a person aggrieved by such denial.” 


The learned Judge relied on a decision 
of the Supreme Court in 4. K. Kra- 
pak v. Union of Indta?, and observed 
that the principle laid down by the Sup- 
reme Court in that decision would square- 
ly apply to the case before him. The 
question which the Supreme Court had 
to decide did not arise under the Land 
Acquisition Act but under certain Ser- 
vice Regulations relating to recruitment. 


The question was wheher the recommen- , 


dations of a Special Selection Board for 
recruitment to the posts in Junior and 
Senior Scales in the Indian Forest Ser- 
vice was vitiated by the circumstance that 
the name of one of the members 
of the Selection Board -itself figured 


in the list of persons to be con- 
sidered for selection. The recom- 
mendations of the ‘Selection Board 


were impugned on the ground of bias and 
as being opposed to the rules of natural 
justice, one of which lays down that “no 
man can be a judge in his own cause.” 
It was urged before the Court, on be- 
half of the Union,’ that principles of 
natural justice would not apply to purely 
administrative decisions. The Court 
however repelled this argument holding 
that the observance of rules of natural 
justice extended to administrative deci- 
‘sion-making as well. 


45. We regard the above decision as 
authority for the position that the rules 
of natural justice are not confined in 
their application to judicial and quasi- 
judicial proceedings, but apply equally to 
administrative proceedings. But we do 
mot understand the decision to lay down 
that even in cases where the statute- ela- 
borately deals with, not only the powers 
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and functions of an administrative 
agency but also the particular procedures 
that that agency should follow in pro- 
ceedings wihin its cognizance the princi- 
ples of natural justice should be ‘freely 
applied to test the procedural validity of 
the action taken by the administrative 
agency. That this was not the broad 
result mtended is shown by the follow- 
ing observations of the Court: 


“What particular rule of natural jus- 
tice should apply to a.given case must 
depend to a great extent on the facts - 
and circumstances of that case, the 
framework of the law under which the 
inquiry is held and the constitution of 
the Tribunal or body of persons ap- 
‘pointed for that purpose. Whenever a 
complaint is made before a Court that 
some principles of natural justice had 
‘been contravened the Court has to de- 
cide whether the observance of that 
tule was necessary for a just decision 
on the facts of that case.” 


The question of the applicability of the 
tules of natural justices cannot, in our 
opinion, be judged de hors the provisions 
of the statute, and this position is made 
clear by the Suprenie Court in the above 
passage. Earlier in this judgment we 
‘have subjected the relevant provisions of 
the Land Acquisition Act relating to 
notice of acquisition to detailed scrutiny. 
We have explained ‘how under the very 
scheme of its various provisions the Land 
Acquisition Act does not contemplate 
the issue of individual notices of acqui- 
sition to all the persons interested in the 
land at the preliminary stage of Gazette 
notification., Our analysis of section 4 
(1), supplemented by reference ‘to the 
proviso to section 4 (2) read with sec- 
tion 45 (1) and to section 5-A by way 
of contrast, shows that the omission in 
the Act to provide for individual notices 
could not have been accidental. There 
are other provisions too, such for ins- 
tance, as sections 9 (4) and 12 (2), 
which point to the same conclusion. 
These latter sections in the Act specifi- 
cally provide for service of individual 
notices on the persons aggrieved, in the 
context of the subsequent proceedings for 
determination of ‘compensation. The 
pattern which thus emerges is that of an 
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Act which is deliberately choosy, to em- 
ploy a colloquialism, in the matter of 
giving notices. Wherever it was felt 
necessary and just to give individual no- 
tices, the Legislature had made clear and 
specific provision therefor; wherever it 
was felt that: public notice would more 
than meet the needs, having regard to the 
stage of the acquisition, the need for ex- 
pedition and the requirements of public 
purpose itself, the Legislature has stopped 
short with providing for public notice. 
_ That the stage of the Gazette notifica- 
tion’ under section 4 (1) is only the 
preliminary stage of land acquisition is 
not only clear from the arrangement and 
contents of -the sections in the Act, but 
also by decided cases on the subject. It 
is also clear that the right to object to 
the acquisition conferred by section 5-A 
on the persons interested in the land can 
be taken away in any case of urgency 
by the Government . making a direction 
under section 17 (4) to the effect that 
the provisions of section 5-A shall not 
apply to the land in question. 


46. The Land Acquisition Act is a 
complete Code in itself. Hence, where- 
ever in the context of particular proceed- 
ings under the Act the Legislature has 
not provided for individual notices, that 
must be regarded not as an accidental or 
inadvertent omission on the part of the 
Legislature to provide for full procedure, 
which omission may ,be supplied by graft- 
ing the principles of natural justice to 
the relevant provisions, but as a deli- 
berate decision of the Legislature not to 
import the principles of natural justice, to 
the fullest extent, into those provisions. 


47. Learned counsel- for the writ peti- 
tioners cited the decision of the Supreme 
Court in State of Gujarat v. Ambalal, 
which decided the scope of an inquiry un- 
der rule 4 of the Land Acquisition (Com- 
panies) Rules (1963). Under the said 
` Rule, the Collector was to inquire into 
any application made by a company to 
the Government for acquisition of any 
land for its purpose. The ‘Rule’expli- 
citly made provision for hearing by the 
Collector of the company in question and 
eee SA 
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also of representations from other 
Departments of Government. The rule,. 
however, contained no provision for any 
opportunity to be given, at that stage to. 
the owners of the land sought to be ac- 
quired ‘for the purpose of the company. 
Even though the rule in question was 


silent regarding the mode of inquiry to © 


be held by the Collector, the Supreme 
Court yet held that-in the interest of 
fair play, the Collector has to observe the 
principles of natural justice by affording 
the persons interested in the lands rea- 
sonable opportunity of being’ heard and 
of adducing material before the Collector 
to refute the allegations of the company. 


48. Our understanding of the above: 
decision is that while the Rule contem- 
plated an inquiry to be made by the Col- 
lector, since the procedure for holding’. 
the inquiry was not fully laid down, the 
principles of natural justice could very 
well be inducted into the Rule for deter- 
mining what the lawful requirements of 
the inquiry should be. We do not think 
that the above decision of the Supreme 
Court has any application to section 4 
(1). We have earlier shown how, on 
its own terms, as well as in comparison 
with other provisions in the Act, the pub- 
lic notice contemplated under section 4 
(1) must be regarded as exhaustive off 
the mode of notice. The question of 


importing rules of natural justice would p ' 


only arise where the statutory provision 
can -be held to have left ‘gaps that are 
capable of being filled by the rules of 
natural justice, without doing violence to 
the legislative intentions deducible from |: 
the terms of the -relevant statutory pro-|: 
vision. 


49. We may refer in this connection, to 
a recent decision of the Privy Council in 
Furnell v. Whangrei High Schools 
Board’, as to the proper approach that a ~ 
Court of law must take whenever natu- 
ral justice is invoked for the purpose of 
supplementing express statutory provi- 
sions. The Privy Council held in that 


‘case that itis not the function of Courts 


to re-draft the code for the. purpose of 
applying the principles of natural justice.. 
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Lord Morris, delivering the judgment of 
the Board, quoted from a decision of the 
Canadian Supreme Court in Brettin- 
ghaum-Moore v. Municipalty of St. 
Leonards’, the following passage, as re- 
levant: = 9 i 


“The Legislature- has addressed itself 
to the very question and it is not for 
the Court to amend the statute, by en- 
grafting upon it some provision which 
the Court might think more consonant 
with a complete opportunity for an 
aggrieved person to present his views 
and to support them by evidentiary: 
material.” : 


50. Reference was also made to the 
judgment of Lord Reid in Wrsemann v. 
Bornemar?, and in particular. to the fol- 
lowing passage in that judgment at 
page 308: : 


“Natural Justice requires that the 
procedure before any Tribunal which 
ig acting judicially shall be fair in all 
the circumstances...... For a long 
time, the Courts have without objec- 
tion from Parliament, supplemented 
procedure laid down in legislation 
where they have found that to be 
necessary, for this purpose. But be- 
fore this unusual kind of power is 
exercised it must be clear that the 
statutory procedure - is insufficient to 
achieve justice and that to require 
additional steps would not frustrate 
~ the apparent purpose of the legisla- 


51. In Pearlberg v. Varty*®, another 
decision of the House of Lords, Lord 
Dilhorne quoted the above: passage from 
` Lord Reid and proceeded to observe: 


“I respectfully agree. I would only 
emphasise that one should not start 
by assuming that what Parliament has 
done in the lengthy process of legisla- 
tion is unfair. One should rather 
assume that that has been done is fair 
until the contrary ig shown”. 





1. (1969) 121 C.L.R. 509, 524. 
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52. In our view, the Land Acquisitiom 
Act is a piece of legislation wherein is 
to he found not merely the policy of the 
Government to acquire lands for public 
purpose, but also the means for giving 
effect to such a policy. In this situa- 
tion, our function as a Court in relation 
to this enacted law is limited to inter- 
preting and applying its provisions. 
In the task of interpretation it is neces- 
sary for us to ascertain what the means are 
which the Legislature has enacted for the 
purpose of achieving its policies. Hav- 
ing ascertained those means, effect must 
be given to those means and to no other. 
We do not conceive it to be our function 
to.add to the means which the Legisla- 
ture has enacted merely on the score that 
the provisions do not fulfil to perfection: 
the dictates of ‘natural justice. 


53. We may quote the following 
general observatiqns of Lord Diplock in 
Director of Public Prosecutions vy. 
Bhagwan’, on the scope of judicial cons- 
truction of statutes interfering with sub- 
jects rights. The observations were 
made in a different context while consi- 
dering a different statutory situation, but 
we feel that they are apposite to the pre- 
sent purpose: 


“Under our system of Parliamentary 
Government what Parliament enacts 
- are not policies but means for giving 
effect to policies. Those means often 
involve imposing on private ` citizens 
' fresh obligations or restrictions on 
- their liberties to which they -were not 


‘previously subject at` common’ law. 
The constitutional function of the 
Courts in relation to enacted Jaw is 


limited to interpreting and applying 
it. It is the duty of the Judge to 
ascertain what are the means which 
- Parliament has enacted by the Act. 
In construing the enacting words he 
may take account of what the Act dis- 
closes as the purpose that those means. 
were intended to achieve and, in the 
-case of ambiguity alone, he may inter- 
pret them in the sense in which they 
are more likely to promote than hinder 
“its achievement. But it is no func- 
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tion of a Judge to add to the means 
-which Parliament has-enacted in dero- 
gation of rights which citizens pre- 
viously enjoyed at common law, be- 
eause he thinks that the particular 
‘case in which he has to apply the Act 
demonstrates that those means are not 
adequate to achieve what he conceives 
to be the policy of the Act. To do 
SO is not to carry out the intention of 
Parliament but to usurp its functions. 
The choice of means is itself part of 

the Parliamentary choice of policy. 
It represents the price, by way of de- 
privation of freedom to do or not to 

-do as the wish, which Parliament is 
prepared to exact from individual citi- 
zens, to promote those objects to which 
the Act is directed. To raise the 
-price is to change the policy, not to give 
effect to it. If the policy is to be 
changed, it is for Parliament, not the 
Courts to change it. 4...” 


54. For the reasons stated above we 
do not feel persuaded to imply in the 
provisions of section 4 (1) and section 
5-A of the Act, the necessity for issu- 
{ing individual notices to persons ag- 
Jgrieved, promoted by consideration of 
inatural justice. This means that the 
iwrit petitioners cannot make a grievance 
lof not having been individually served 
dwith notices of acquisition. 


55. On these conclusions of ours we 
must reject the ruling of Palaniswam1, 
J., in Easwara Pilla v. State of Mad- 
rast, as unacceptable. The learned 
Judge had referred in his judgment to 
two earlier decisions of learned single 
Judges of this Court, both of them un- 
reported. One of them was rendered 
by Kailasam, J. (as my Lord the Chief 
Justice then was) in Meclec Nutriuments 
‘& Pharmaceuticals Lid. v. The State 
of Madras by the Secretary to Govern- 
ment, Home Department, Madras and 
another?. The other was by Ramakrish- 
man, J., in The Associated Equipment 
Services (Registered) Partnership firm 
by tts Partner K. P. Subramaniam v. 
The State of Madras, represented by the 
Tahsildar for Land Acquisition Special 


1. (1972) 1 M.L.J. 92: 85L.W. 894. 
2. W. P. No. 1846 of 19°5 dated 7th 
February, 1966. 
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Indian Institute of Technology having 
his office at Saidapet, Meadras-15?. 
Palaniswami, J., felt that neither deci- 
sion laid down the law correctly 
and, in that view felt free to differ from 
them. As we shall show presently, the 
views expressed in the two unreported 
decisions eminently merit acceptance 
both on principle and on precedent. 


56. The earlier of the two unreported 
decisions arose in a case where the owner 
contended that there was no proper pub- 
‘ication of the notification under section 
4 (1) of the Act. It was further con-’ 
tended that the property notified for ac- 
quisition was under mortgage, and the 
Collector should have -given notice per- 
sonally to the mortgagee. Dealing with 
the latter contention Kailasam, J. ob- 
served : 


“Regarding the contention that there 
was no proper notice to the petitioner 
or to the Hyderabad Investment Trust, 
it has to be mentioned that neither sec- 
tion 4 (1) nor section 9 (1) contem- 

', plates service of any personal notice 
on the owner or occupier of the land 
‘that is sought to be acquired.” 


57. Referring to the nature and scope 
of the notice under section 4 (1), it was 
observed : 


“The notice contemplated at this stage 
is only a public notice at convenient 
places in the locality.” 


58. Elaborating the theme at a later 
part of the judgment, it was observed as 
‘follows: 


“The plea of the learned counsel for 
the petitioner that section 4 (1) read 
with section 45 contemplates service of 
notices on the person in occupation or 
interested im the property cannot be 
accepted for there is no mention of ser- 
vice of any personal notice under sec- 
‘tion 4.: What is contemplated under 
section 45 is that service of any notice 
under this Act shall be made by deli- 
I. W.P. Nos. 1734,1770 end 1771 of 1967, 
dated 27th July, 1967. 
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vering or tendering a copy thereof 
signed, in the case of a- notice under 
section 4, by the officer therein men- 
tioned. The proviso to section 4 (2) 
states that no person shall enter any 
building without giving the occupier 
at least seven days notice in writing of 
his intention to do so. So far as the 
notice under section 4 (1) is concern- 
ed, it is not required that it should be 
served on any person.” 


59. In this view, among other conside- 
rations, the writ petition in that case 
was dismissed. The comment of Palani- 
swami, J., on the above decision is that 
there was no consideration by the learned 
Judge of the executive instructions and 
the Board Standing Orders bearing on 
the subject of notice under section 4 (1). 
We have earlier expressed the view that 
those instructions have no legal efficacy’. 
On the terms of section 4 (1) the views 
expressed in the above unreported judg- 
ment:are thése with which we fully agree. 


60. Ramakrishnan, J., in the course of 
his judgment in the other unreported 
case referred to by us, adverted-to the 
Rules made by the State Government 
under the Land Acquisition Act. He 
observed that “these Rules prescribe only 
for the publication of notices at conveni- 
ent places in the locality, in the office of 
the Collector, the Tahsildar and in the 
nearest Police Station. But individual 
notices to the persons interested in the 
land are not enjoined either by the Sta- 
tute or the Rules.” While conclud- 
ing, Ramakrishnan, J., 
earlier unreported decisions of this Court 
in these terms: “That such individual 
notices are not obligatory is the view held 
by this Court in earlier decisions: Vide 
unreported decisions in W. P. Nos. 
1846 of 1965 and 219 of 1963. The 
` learned Judge also adverted to the exe- 
cutive instructions on the subject found 
at pages 41 and 85 of the Land Acqui- 
sition Manual, but the learned Judge’s 
view seemed to be that-the provision of 
individual notices in those instructions 
was only “by way of abundant caution”. 
It is not clear as to what the learned 
Judge meant to indicate by this descrip- 
tion. It is, however, quite’ clear that 


referred to the. 
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the learned Judge was not prepared to 
quash the proceedings merely on the 
basis of the executive instructions, con- 
sidering the view he had expressed as to 
the scope of section 4 (1) of the Act and 
rule 1 of the Madras Land Acquisition. 
Rules on the subject of notice. 


4 


61. While referring to the above deci- 
sions, Palaniswami, J., expressed the 
criticism that the learned Judge had not 
adverted to the terms of the statutory 
form of notice to be issued under section: 
5-A of the Act. This is, no doubt, true, 
but, in our view, the statutory form of 
notice referred to by Palaniswami, J., 
does not lead to the conclusion that the 
Act contemplates individual notices to be 
observed on the persons interested even. 
at the stage of section 4 (1) notification. 
The learned Judge himself concedes that 
“section 5-A does not say that before 
holding an inquiry the Acquisition Off- 
cer should issue notice to the persons 
interested”. Form 3 is not a statutory 
form. Even Form 3, printed at page 


‘262 of the Land Acquisition Manual can- - 


not bear the inference which the learned 
Judge has drawn from its contents. The 
form .of notice no doubt calls upon “all 
persons interested in the land are accord- 
ingly required to lodge within 30 days 
from the date of publication of the above 
notification a statement in writing. ..... 


“etc.” -But there is nothing in the form to 


suggest that the notice in that form should 


‘actually be issued to each and every one 


of the persons interested in the land. 
From the. mere aspect of that which has 
beén prescribed as the subject-matter of 
any given notice, we’cannot proceed to 
draw any conclusion as to the mode of 
service of that notice. The content of 
a notice is one thing: the mode of service 
of that notice is quite another. If the 


Rules had really contemplated individual 


service of notices on all potential objec- 


‘tors under ‘section 5-A it should have 


been the easiest for the rule-making 


: authorityéto ‘have so prescribed in explicit 
‘terms. . However, much the language of 
Form’3. can be strained, it cannot, in our 


opinion,’ lead to the inference that notice 
in that form must be sent to all the per- 
sons interested in the land. 
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62. In view of the above considerations, 
we hold that the views expressed in the 
two unreported decisions of this Court 
are to be preferred to those found in 
Easwara Pillai v. State of Tamil Nadu. 


63. The last submission made by, the 
learned counsel for the petitioners relates 
to a subsequent stage of the acquisition 


proceedings, namely, the stage of what 


iS pope, termed as “the award in- 
quiry.” Learned counsel complained 
that the notices for. the award inquiry 
were not properly served on his clients. 
The provisions regarding the award. in- 
quiry are to be found in sections 9 and 
10 of the Land Acquisition Act. Sec- 
tion 9 deals with Notices to persons in- 
terested. It provides that the Collector 
shall give public notice at convenient 
places on or near the land to be taken, 
stating that the Government intends -to 
take possession of the land and.that 
claims to compensation for all interests 
in such land may be made‘to him. Sec- 
tion 9 (2) requires thatthe public notice 
shall state the particulars of the land so 
needed, and shall require all persons in- 
terested in the land to appear personally 
or by agent before the Collector at a 
time and place mentioned therein and to 
state the nature of the interest in the land 
and the amount and particulars of their 
claim to compensation for such interests, 
as well as their objections, if any, to the 
measurements. Section 9 (3) contem- 
plates that individual notices must be 
served on the occupier of the land and 
on all persons known or believed to be 
interested in the land. Sub-section (4) 
provides ‘that in the event of any -such 
person residing elsewhere and having no 
agent in residence at the locality, then 
the notice will have to be sent to him by 
registered post addressed to him at his 
` Tast place of residence of place of busi- 
ness. 
deals with modes of service of individual 


notices, enacts that service of any notice- 


-under this Act shall be made by delivering 
or tendering a copy of such notice. It 
further says that whenever: practicable, 
‘service of the notice shall be made on the 
persons therein named. But when such 





1. (1972) 1 M.L.J. 92; 85 LW. 894. 


THE MADRAS LAW JOURNAL REPORTS 


' notice may be 
- notice on the outer door of the house in 
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person cannot be found, service may be 
made on any adult male member of his 
family residing with him, and if no such 
adult male member-can be found, the 
served by affixing the 


which the person therein named ordi- 
narily dwells or carries on business, or 


-by affixing a copy thereof in some con- 


spicuous place in the office of the Col- 
lector or in the Court-house, and also in 
sOme conspicuous part of the land to be 
acquiréd. Provision is also made, at the. 
Collector’s discretion, to send notice. by 
registered post to the person sought to be 


served, addressing him at his last known 


residence or place of busmess. - ‘The sec- 
tion provides that production of ‘postal 
acknowledgment would be good proof of 
service in such cases. 


64. th the present case, the facts relat- 
ing to the service of the notices of the | 
award inquiry are to'be found from the 
counter-affidavit ` filed by °the, Special 
Tahsildar. He states that notices under 


“sections 9 (1) and 10 of the Land Ac- 


quisition Act and 9 (3) and 10 were pub- ` 
lished and served on all the interested 
persons in accordance with the Statute. In 
so far as the petitioner Padmavathi in 
W.P. No. 746 of 1972 is concerned, it 
is stated that since she wag out of Coim- 
batore, the notice under section 9 (3) was 
served by affixture. In the case of the 
other petitioner in W.P. No. 889 of 1972, 
the counter-affidavit filed by the Deputy 
Secretary to Government, Education 


- Department states that the notice under 


sections 9 (1) and 10 and 9 (3) of the 
Act were published and served on all the 
intérested persons in accordance with the 
terms of those provisions. As for the 
notice directed-to Bheema Raju, it is 
stated that the notice intended for him 
was received by his father, Chinnaswami 
Chettiar, who acknowledged the receipt ° 
of the notice on behalf of his son. 


65. The above facts set out in the res- 
pondents’ counter-affidavits have not been 
controverted before us. However, it is 


. the case of both the writ petitioners that 


the notices were not actually served on 
them personally. Padmavathi, in her 
affidavit in support of her Writ Petition 
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$ 
No. 746 of 1972, states -that the land, 
which is the subject-matter of acquisition 
in T. S. No. 3928, Oppanakkara Street, 
‘Coimbatore Town-is owned by 10 per- 
sons, being ‘herself, her three sisters, her 
five brothers and her mother, all of whom 
‘are entitled to the property: as ‘co-heirs 
of her father. She - further states that 
while a portion of the premises had been 
let out to a tenant, the remaining portion 
“Gs set apart for our personal occupa- 
tion as and when we visit Coimbatore 
-where our mother Kamalammal is 
permanently’ residing there’. Bheema 
Raju, in his affidavit in W.P. No. 889 
‘of 1972, states that T. S. No. 3980 of 
‘Oppanakkara Street, Coimbatore Town, 
in which he is interested as a co-owner, 
belongs to his family consisting of 7 
‘members, namely, the petitioner’s father, 
‘the petitioner, his brother and four 
‘sisters. He further states that a por- 
tion of the house property had been let 
‘out to a tenant, and in the remaining 
portion the petitioner’s family is perma- 
nently residing. It is further 
that a portion of the premises is set apart 


for the petitioner’s sisters whenever they . 


visit Coimbatore Town. 


66. We are satisfied that-the services 
iof notices under section 9 (3) read with 
section 45 have been validly made on the 
petitioner on the basis of their own 
affidavits in support of the writ petitions. 
Section 45 (3) provides that when a-per- 
-son named in the notice cannot be found, 
service may be made on any adult male 


-member of his family residing with him. . $ 
- R.S. ot 


‘On the admission made by Bheema Raju 
-that his father was residing with him in 
his family house service of notice 
the father is a valid service of notice on 
the petitioner himself. In the case of 
Padmavathi, since she was not found in 
the residence at the time when the notice 
-was sought to be sérved om her, the notice- 
server affixed a copy of the notice at the 
‘residence. ‘It was argued that-the house 


in question was not her residence, but ` 


‘this cannot be accepted, in the face of the 
-admission made by her in the affidavit 
that whenever she visited Coimbatore she 
-used to stay in-the house and 4 portion 
in the house was specially reserved for 


_ wrangles. 


‘tedly, the expansion of the 


` conception of a public 


stated - 


on | 
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such stay. “Law does not say that a 
person can have only oné ordinary resi- 
dence. A person can have more than} 
one ordinary ` residence, and service of 
notice at any one of the residences would, 
be good service under section 9 (3) read 
with section 45. In these circumstances 
the contention that service of notice 
under section 9 (3) was not proper must 


also be rejected as untenable. 


67. It would be appreciated that the 


contentions raised by the petitioners are 


all in the nature of mere procedural 
The writ petitioners have 
not raised.. before us any contention 
either that the purpose of the acquisition 
is not a public purpose, or that the land 
sought to be acquired would not be suita- 
ble for‘ that public ._purpose. Undoub- 
Municipal 
must fall within the 
purpose. Un- 
doubtedly, again, the requirements of 
expansion can be fulfilled in this case in 
no other’way then by acquiring the adja- 
cent lands on either side of the existing 
premises, short of asking the school to 
shift its present premises bag and 
baggage and plant. it elsewhere in the 
Town. Perhaps because the petitioners 
have no case on merits, they have, been 
hard put to it to raise technical conten- 
tions, concerning notice, service, etc., 
which after consideration we have reject- 
ed in the foregoing paragraphs. 


elementary school 


68. In the circumstances, the writ peti- 
tioners are dismissed, but again in the 
circumstances, without costs. 





Petitions disnussed. 


i ` 
+ 


7248 


, 


IN THE HIGH COURT OF JUDI- 


- CATURE AT MADRAS. 


` Present :—V. Sethuraman and V. Bala- 


- Booraswami 


subrahmanyan, JJ. 
Appellani* 


UY. 


Rajakannu and others 
i l Respondents. 


(A) Registration Act (XVI of 1908), 


sections 17 (1) (b) and 49 (c)—Unre- 


gistered partition deed—Can be looked 


anto for finding whether there was divt- 


` 51071 47 


status — Evidence Act, sec- 


tion 91 — Terms of a document reduc- 
` ed to writing—No oral evidence admis- 
sible in proof of terms—Factum of 


partition can be proved by oral evidence. 


(B) Stamp Act (II of 1899), section 35 
—Deed of partition not stamped—Stamp- 


ed and validated subsequently—E fect. 


- create, declare, 


Section 17 (1) (b) of the Registration 
Act provides that non-testamentary ms- 
truments which purport or operate to 
assign, limit or extm- 


` guish, whether in present or in future 


any right or title or interest, of the value 
of one hundred rupees and upwards, to 
or in immovable property shall be 
registered. The bar under section 49 


_ (c) is only to the reception of the rele- 


“for other ` 


vant document as evidence of any trans- 
action affecting such property, but not 
purposes. The bar against 


- receiving the unregistered document in 


-in status. 


evidence is not absolute, and it could be 
looked into for certain collateral pur- 
poses. A collateral transaction would 
mean a transaction other than the trans- 
action affecting the immovable property. 
It is clear from the decided cases that an 
unregistered partition document could be 
looked into for the purpose of finding 
out whether there has been any division 
[Paras. 8, 10. | 


Section 91 of the Indian Evidence Act 


' provides that where the terms of a docu- 


ment have been reduced to writing no 





, 
` 


* AppealNo. 252 of 1973 and C.M.P. No. 
15th July, 1977, 


4311 of 1977. 
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e 
evidence shall be given in proof of the 
terms of the said document. The oral 
evidence barred under section 91 is the 
evidence of the terms. Oral evidence 
can be looked into for finding out the 
division in status and the nature of the 
possession. Oral evidence which con- 
sists of admissions can also be looked into ° 
for the purpose of finding out the nature 
of the . possession in the hands of the 
respective parties. Any amount of 
admission in the pleading though it may 
‘create -estoppel cannot confer title. 
When’ the admission in the deposition is 
relied on only for the purpose of show- 
ing the character of the possession of the 
respective parties the bar under sec- 
tion 91 of Evidence Act and section 35 
of Stamp Act has no application. ` 


[Paras. 13, 14.} 
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Ramayya and others v. Nalam Ach- 
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Novae Raju and ains (1936) 71 
M.L.J. 558: 63 I.A. 397: A.Í.R. 
1936 P.C. 264. 


Appeal No. 252 of 1973: Appeal against 
the decree of the Court of the Subordi- 
nate Judge, Chidambaram in Original 
Suit No. 107 of 1969. - 


Ciil Miscellaneous Petition No. 4311 of 
1977: Petition presented to record res- 
pondents 4 to 8 in the above Appeal No. 
252 of 1973 and legal representatives of 
the deceased 2nd respondent in the above 


said appeal. 


K. Sarvebhaunan and K. Sampath, for 
Appellant. 


G. T. Ramanujachary and V. Ratnam, 
for Respondents. 


The Judgment of the Court was deli- 
vered by 


Sethuraman, J.—This is an appeal filed 
by the plaintiff in O.S. No. 107 of 1969 
on the file-of the Court of the Subordi- 
nate Judge of Chidambaram. There 
was one Rengasami Vandayar, who died 
in or about 1940. His four sons are 
Booraswami, the plaintiff, Rajakannu, 
the first defendant, Chinnadurai, -the 
second defendant and Dharmalinga, the 
third defendant. -He owned certain pro- 
perties. According to the plaintiff the 
four sons of Rengasami Vandayar were 
living as members of a Hindu undivided 
family till about 1964. In that year there 
was a division of the movables and the res- 
pective brothers started separate messes. 
The parties were, it is said, put in posses- 
sion of the properties of the joint family 
for the purpose of convenient enjoyment. 

The second defendant was alleged to have 
entered into partition with his sons, de- 
fendants 4 to 6, later on under which 
some of the joint family properties were 
sought to be divided. According to the 
plamtiff, some properties had been pur- 
‘chased in the names of defendants 4 to 8 
out of joint family funds. The plaintiff, 
therefore, issued a registered notice to the 
defendants on 1st September, 1969 to 
have all the joint family properties divided 
and allotted by metes and bounds. There 
was no reply and the plaintiff, therefore, 
came forward with the present suit for 


wL 1—32 


" 249 


partition and - separate possession of his 
Y%th share in the suit properties. 

2. The third defendant filed a written 
statement, which was adopted by the first 
defendant. He admitted that the jomt 
family owned the immovable prope e 
set out in the plaint, and claimed 34th 
share in the said properties. According 
to the third defendant there were other 
properties also, which were divisible 
among the brothers. ” 


3. The second defendant in his written 
statement denied that the parties were 
members of a Hindu undivided family. 
His plea was they had already become 
divided and were in possession and en- 
joyment of their respective properties. 
It was claimed that the properties des- 
cribed in the II schedule to the plaint 
were not the joint family properties, that 
they belonged separately to his branch and 
that the outstandings set out in the third 
schedule belonged to his branch. 
According to the second defendant, a son 
was born to him by name Jayaramachan- 
dran and on 23rd August, 1948, there 
was- a registered deed of settlement 
marked as Exhibit B-1 under which the 
properties were settled on his minor son 
with reservation of provision for main- 
tenance by the four brothers. He was 
put in possession of the said property. 
However on 22nd September, 1960, he 
executed a release deed in favour of the - 
first defendant in respect of some of the 
properties in his enjoyment and the first 
defendant similarly executed a release 
deed relinquishing his rights in the re- 
maining properties. On 10th January, 
1962, three lists were drawn allotting the 
properties, which remained after exclud- 
ing the properties allotted to the first de- 
fendant, among the three brothers, vis., 
the plaintiff and defendants 2 and 3 and 
the parties have been in possession and 
enjoyment of the respective properties 
making alienations and exchanges among 
themselves and others. This written 
statement was adopted by defendants 5 
to 8, except the seventh defendant, who 
filed a separate written statement making 
his claims with reference to certain of 
the properties as individual properties. 


r 
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‘4. The learned Subordinate Judge 
‘framed several issues, the. main one 
‘being whether the properties described in 
schedules I, IT and DI were joint family 
‘properties and whether the partition said 
‘to have been effected in 1962 was true. 
-After considering the evidence placed 
‘before him, the learned Subordinate 
Judge held that the properties described 
in schedule I were ancestral properties, 
that some of the properties described in 
schedule IJ had been purchased out of 


‘ancestral nucleus and that the partition ` 


in 1962 pleaded by the second defendant 
‘was trué. As this was a case in which 
there was a division in status even in 
_ 1962, the suit for partition, as rf there 
was a joint family in existence, was not 
‘proper and, therefore he dismissed the 
suit. The plaintiff has, filed this appeal. 
5. The learned counsel for the appel- 
lant (plaintiff) contended that the par- 
tition said to have been effected on 10th 
January, 1962, was under Exhibit B-12, 
which was an wunstamped and unregis- 
tered document, that the said document 
could not, in law, he received in evidence 
and that the properties continued to re- 
main joint family properties available 
for division under the present proceed- 
ings. The learned counsel took us 
through the pleadings and the evidence 
and also cited several authorities in sup- 
port of his submission. 

' 6. We have, therefore, to consider first 
whether there was a division among the 
- members of the family in 1962 as alleged 
iby the second defendant. In this con- 
text, the question of the admissibility of 
Exhibit B-12 comes up for consideration. 
Before considering the admissibility of 
Exhibit B-12, we shall first consider the 
facts. The second defendant in his 
written statements has stated in para- 
-sraph 2 therein that the parties had all 
become divided and were in separate pos- 
session and enjoyment of their respective 
- properties and were all living separately. 
‘This plea appears to be correct. After 
referring to Exhibit B-1, which was- a 
settlement deed, dated 23rd August, 
1948, which had been only registered and 
which apparently had not been given 
effect to, the second defendant pointed 
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out that on 22nd September, 1960, ‘there 
were two release deeds, Exhibit B-2 and 
Exhibit B-3 one executed by the second 
defendant as guardian of his minor son 
in favour of the first defendant and the 
other executed by the first defendant re- 
linquishing his rights with reference to 
the properties not covered by Exhibit B-2. 
Exhibits B-2 and B-3, which were 
entered into on the same date, thus re- 
sulted in the first defendant walking out 
of the family with certain properties. 
It is nobody’s case that there was any 
division among the other parties on 22nd 
September, 1960. The second defen- 
dant has stated in paragraph 4 of his 
written statement that three lists were 
drawn on 10th January, 1962 allotting 
the properties excluding those covered by 
Exhibits B-2 and B-3 among the three 
brothers and the lists were accepted by 
all the three brothers and that they were 
put in separate enjoyment of the said 
properties. “This is borne out by the 
oral evidence also. According to him 
(the second defendant) the properties 

described in the second schedule had been | 
purchased out of the individual resources 
available to his branch. The third de- 
fendant ‘supported the case of the plain- 
tiff. However, it is found that after 
1962 the second defendant had sold some 
of the properties which he got and he 
purchased others in his name and in the 
names of his sons. The plaintiff, the 
second defendant and the third defendant 
have been paying kist for the respective 
properties allotted to them separately. 


Each one of them is enjoying the pro- 


perties separately without rendering any 
account to the other as would have been 
the case if the properties continued'to be 
joint. The plaintiff in his deposition ás 
P.W. 1 has himself admitted that it was 
true that there was a division of the pro- 
perties in 1962 in their family and that 
they have been enjoying the properties 
in accordance with the same. He stated 
in his deposition that the plaintiff did not 
get his 14th share actually, obviously 
meaning that the allotment.was unequal. 
There was a division on llth August, 
1965 between the members of the family 
of the second defendant under Exhibit 
B-9. The properties covered by Exhi- 
bit B-9 are those that had been allotted 


¥: 
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to his branch in the division in January, 
. 1962. The third defendant had ex- 
changed certain properties obtained by 
him in the partition in January, 1962 
with some properties from Jayarama- 
cchandran, the fourth defendant, the son 
of the second: defendant. Exhibit B-7, 
‘which is the said exchange deed confirms 
and corroborates the partition under 
Exhibit B-9 between the second defen- 
dant and his sons. It is also admitted 
by the third defendant, who gave evi- 
dence as D.W. 2, that the second defen- 
dant had sold some properties and pur- 
chased others and that he never raised 
any objection to the same. In Exhibit 
B-8, which is the document executed be- 
tween defendants 2 and 3, there is a re- 
ference to the earlier division and it is 
stated that the properties described in 
schedules A and B in Exhibit B-8 and 
‘certain others ‘had been divided and the 
‘document had ‘not been registered, and 
that in the properties described in sche- 


dules A and B to Exhibit B-8, the other. 


brothers did not have a share. Thus, 
there is a consistent conduct in the shape 
of separate enjoyment.and possession of 
_ the properties and in the shape of alte- 
nations made by defendants 2 and 3, 
- which confirmed and corroborated the 
‘partition effected in 1962. Even in the 
evidence of the plaintiff as P.W. 1, 
there are admissions to show that certain 
ists: were prepared in January, 1962 and 
that there was a paftition in that year. 
The actual words used are as follows: 
19620 ogTHaEeseedr gr umeari 
Waki gPunrsen.. -2nd 
defendant seh ura Bra QAF DI 
Awd ‘3rd defendant sewr 


Stow Qegis gigi Gen gS. 


sð ujb mrs Fos ZoMUTES S 
STH HOHYUAFZT AGD .. 
196266 Yer, son. Aui sir, 
FN GHY Qs ig VER HUT QUT 
BOT AUGOTET SOG HUT HUTESH 
ster TOsH& Qan eiT ias 
BT r FIT GLE Qe usr K AN or FOO D 
Brst THOS HEOSrerG . 
1962 gium Qp G» 
Harer gon 7 (2nd defer dant) seré 6 
Mi. Bers gisem Lyr § om 
sr Oeuig@areanQ@b, yHare 
. Qer ġia arwhs Qaror, 
UEDGEAHT. .. ThE GAD 
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USDA 1962 Qer glasir 
eraerib uTab AASS MAGES 
ey ADA Qar AS Sgr oreo Falid 
Sires: ASAU & BIT OF AWIL 
Aig uA”. 


These statements in the evidence of P. 
W. 1 himself clearly confirm the parti- 
tion that had been effected in 1962. 


7. The learned counsel for the appel- 
lant contended that the admissions as 
such, would be of no avail, that the par- 
tition is founded on a document of 10th 
January, 1962 and, that ‘the said docu- 
ment being unstamped and unregistered 
cannot be revived in evidence. If the 
said document is left out of considera- 
tion in accordance with law, then oral 
evidence also cannot, it is submitted, be 
given in order to describe the terms of 
the partition: If the oral evidence is 


‘also. eschewed, then according to the 


learned counsel, the family would conti- 
nue to be joint so that the present suit 


“would be proper. 


, The real point is whether Exhibit 


BI could be looked into for any pur- 


pose. Section 35 of the Stamp ‘Act on 
which -reliance is placed by the learned 
counsel for the appellant provides that 
no instrument chargeable with duty 
shall be admitted in evidence for any 
purpose by any person having by law or 
consent of parties authority to receive 
evidence, or shall be acted upon, regis- 
tered or authenticated by any such per- 
son or by any public officer, unless such 
instrument is duly stamped. Under 
clause (a) of the proviso it is enacted 


‘that any such instrument (except those 


specifically. mentioned therein) shall be 
admitted in evidence on payment of the 
duty with which the same is chargeable, 
or, in the case of insufficiently stamped 
instrument on payment of the amount re- 
quired to make up such duty, together 
with a penalty as described therein. In 
the present case the learned Subordinate 
Judge-has pointed out that the stamp 
duty and penalty had been paid by the 
Therefore, the bar 
under the main part of section 35 of the 
Indian Stamp Act can no longer apply. 

We have thus to consider the objection 
to the admissibility of “Exhibit B-12 in 


t 
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the light of section 49 read with section 
17 (1) (h) of the Indian Registration 
Act. Section 49 provides as follows: 


“49. No document required by sec- 
tion 17 or by any provision of the 
Transfer of Property Act, 1882, to be 
registered shall— 


(e) affect any immovable property 
comprised therein, or 


(b) confer any power to adopt, or 


. (c) be received as evidence of any 
transaction affecting such property or 
conferring such power, unless it has 
been registered.” 


Section 17 (1) (b) provides that non- 
testamentary mstruments which purport 
or operate to create, declare, assign, 
limit or extinguish, whether in present or 
in future, any right, title or interest, of 
the value of one hundred rupees and up- 
vards, to or in immovable property shall 
‘be registered. Thus, the bar under sec- 
ion 49 (c) is only to the reception of 
the relevant document as evidence of any 
transaction affecting such property, but 
not for other purposes. 


9. The admissibility of the unregistered 


partition list or document has come up - 


for consideration in a large number of 
cases. The Privy Council in Varada 
Pillai and another v. Jeevarathnanmal?, 
had to deal with a case where a mitta 
belonged to two brothers, Gopalakrish- 
nan and Parthasarathy in equal shares 
and on the death of Gopalakrishnan his 
share vested in his widow, Rajammal. 
He had a daughter by name Duraisani. 

Parthasarathy left a will giving his share 
- of mitta absolutely to his wife Alangar- 
ammal. In 1895 Rajammal and Alangar- 
ammal, who were the then registered 
owners of the two moieties of the mitta, 
_ presented a petition to the 
whereby after reciting that they had given 
away the two villages constituting the 
mittas as stridhanam to Duraisami on 
Sth October, 1895, had prayed that orders 
might be passed for transferring the 
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villages in her name. Duraisani pre- 
sented a petition for mutation in her 
name in accordance with the gift in her 
favour on 8th October, 1895. There 
was, however no document of gift in her 
favour. The plaintiffs who were the 
reversioners on the death of Alangar- 


_ammal, filed a suit contending that the 


moiety of Parthasarathy was, in fact, 
undisposed of on the death of Alangar- 
ammal and that in spite of mutation in 
favour of Duraisani, the properties were 
not validly transferred in favour of 
Duraisani. The Judicial Committee of 
the Privy Council confirmed the High 
Court’s conclusion holding that Durai- 
sani, although she had not acquired any ` 
legal title under the gift of 8th October, 
1895 or the petition to the Collector 
dated: 10th October, 1895, in fact took 
possession of the -property when it was 
transferred:to her and that she retained 
such possession until her death in 1911 
after which it passed to one Jeevarath- 
nammal as her heir or successor. At 
Lordships stated as 
follows: 


“Tt should be added that, although the 
petition of 1895 and the change of 

‘ names made in the register in conse- 
quence of those petitions are not 
admissible to ‘prove a pift, they may 
nevertheless be referred to as explatn- 
ing the nature and character of the 
possession thenceforth held by Pun 
sani” 


10. ` It is clear from the decision of the 


_ Privy Council that the bar against receiv- 


ing an unregistered document in evidence 
is not absolute and it could be looked 
into for certain collateral purposes. A 
collateral purpose is any purpose other 
than that of creating, declaring, assign- 
ing, limiting or extinguishing a right to 
immovable property. Thus, a collateral 
transaction would mean a transaction | 
other than the transaction affecting 
immovable property. As . pointed out 
by Ismail, J., in Kumeraswami Goundar 
y. Aravagiri Gounder’, in the case of an 


-express or completed partition there 





1. (1974) 1 M.LJ. 413: 87 L.W. 215: 
1974 Mad. 239. 
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would be three different stages: (7) the 

stage of effecting a division in status; 

(i) the stage of dividing the properties 

by metes and bounds; and (12) the stage 

of each party taking possession of the: 
properties allotted to his share: 
as these three stages were concerned, 

having regard to the decided cases, each | 
and every one of them could be effected 
orally without there being a document. 

Even if there was a written document 
in respect of the first and third stages, 

the document does not require registra- 

tion because neither the division in 
status nor the actual taking possession 
of the properties can be said to create, 
declare, design, limit or extinguish any 
right, title or interest to or in immova- 
ble property. The Supreme Court has 
pointed out in Mst. Rukhmabai v. Lala 
Laxminarayan and others*, as follows: 


“Doubtless an unregistered document 
can effect separation in status:” 


Tn an earlier case reported in Nanm Bas 
and others v. Gita Bat??. The Supreme 
Court had occasion to consider the ques- 
tion as to whether the division in status 
could be established by an unregistered 
document. At page 713, Sinha, J., as 
then was, observed as follows:—"_ 
‘Partition’ in the Mitakshara “sense 
may be only a severance of the joint 
status of the members of the coparce- 
nary, that is to say, what was once a 
joint title, has become a divided title 
though there has been ‘no division of 
any properties by metes and bounds. 
Partition may also mean what ordi- 
narily is understood by partition 
among co-sharers who may not be 
‘members of a Hindu  coparcenary. 
For partition in the former sense, it 
is not necessary that all the members 
- of ‘the joint’ family - should agree, 
because it is a matter of individual 
- volition. If a coparcener expresses 
his individual intention in unequi- 
- yocal language to separate- himself 
‘from the rest of the family that effects 
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a partition so far as he is con- 
cerned, from the rest of the family. 
By this process, what was a joint 
tenancy, has been converted into a 
tenancy in common. For partition 
in the latter sense of allotting specific 
properties or parcels to individual co- 
parceners, agreement amongst all the 
coparceners 1s absolutely necessary. 
Such a partition may be effected orally, 
but if the parties reduce the. transac- 
tion to a formal document which is 
intended to be the evidence of the 


partition, it has the effect of declaring 


the exclusive title of the coparcener to 
whom a particular property is allotted 
by partition, and is, thus, within the 
mischief of section 17 (1) (b), the 
material -portion- of which has been 
quoted above. But partition in the 
former sense of defining the shares 
only without specific allotments, of 
property, has no reference to immove- 
able property. Such a transaction 
only affects the status of the member 
or the members who had separated © 


themselves from the rest of the copar- 


the 


cenery. The change of status from 
a joint member of a coparcenary to a 
separated member having a defined 
share in the ancestral property, may 
be effected orally or it may be brought 
about by-a document.: If: the docu- ° 
ment does not evidence any partition 
by metes and bounds, that is, to any, 
the partition in the latter sense, it does 
not come within the purview of sec- 
tion 17 (1) .(6), because so long as 
there hag been no partition in that 
sense, the interest of the separated 
member continues to extend over the 
whole joint property as before. Such 


a. transaction does not purport to 
‘ operate or do any of the things refer- 


red to in that section. Hence, in so 
far as the documents referred to above 
are evidence of partition only in the 
former sense, they are not compul- 
sorily registrable under section 17, and 
therefore, do not come within the mis- 
chief of section 49 which prohibits 
reception into evidence of any 
document “affecting immoveable pro- 
perty”. It must, therefore, be held 
that those documents have rightly 
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been received in eyidence for that 
. limited purpose”. 


It is thus clear that the unregistered 
document could be looked into for the pur- 
pose of finding out whether there has 
been any division in status: ° -~ - 


11. This very question has been consi- 
dered by a Bench of this Court in 
Kumaraswami Goundar v. Aravagiri 
Gounder!, to which we have made refer- 
ence already. - In that case there was a 
division between two brothers under a 
document dated 24th November, 1924. 
But that document had not been regis- 
tered. A suit was filed by one of the 
two brothers claiming that the proper- 
ties ,had not been partitioned. The 
other brother, who was the defendant, 
contended that there was a final parti- 
tion on 24th November, 1924, that 
pursuant to that partition the parties had 
taken possession of the respective items 
allotted to them and that they were in 
complete and absolute enjoyment of those 
properties. He relied also on a series 
of alienations subsequent to that parti- 
tion. The question before this Court 
was whether’ the said document could 
into for the purpose of 
finding out the division in status and the 
character of the possession. After 
elaborately examining the earlier cases, 


` the learned Judges held as folows:— 


“Therefore, we hold that Exhibit B-1 
is admissible for the, collateral pur- 
pose, namely, to determine the nature 
and character of the possession and 
that the other materials on record 
could also be taken into consideration. 
= for the purpose of coming to a deci- 
sion that the possession of the proper- 
ties in question by Nallaswami Goun- 
dan was referable to a division of the 
properties between the parties con- 
> 


ee ee ee ee ee ee ee ee eh dy t> 


sion of this 
Varadarvajulu Naidu? and Velusami and 
another y. Velusami Konar and othens*. 





1, -(1974) 1 M.L.J. 413: 87 L.wW.215: ALR. 
1974 Mad. 239, 

9. (1947) 1 MLJ. 90: 60 L.W 135: LL.R. 
(1947) Mad. 694: A.I-R. 1948 Mad. 26. 

3. /1961)2 M.L.J. 20: ALR. 1962 Mad. 153. 


JOURNAL REPORTS ” 11978- 


It follows from these decisions that the 
document could be looked into for the 
purpose of finding out also the character 
of the possession of the plaintiff and 
defendants 2 and 3 of the respective pro- 
perties. 


12. We may add that an identical con- 
clusion has also been reached by a Full 
Bench of five Judges of the Andhra 
Pradesh High Court in Chinnaparedd1- 
gari Pedda Muthyalareddy v. Chinnap- 
pareddigari Venkatareddy and others’. 
In that cage one Venkatareddy filed @ 
suit for partition and for delivery of a 
half share of the family properties to. 
him. His brother Muthyalareddy resist- 
ed the suit contending that they became 
divided in status 50 years ago, that parti- ` 
tion lists were drawn up showing the 
properties. allotted to the respective 
sharers and that the suit for partitiom 
was not maintainable. The lists were 
construed as partition deeds and as- they 
were unregistered, they were held by the 
trial Court to be inadmissible in evidence 
for proving division by` metes and 
bounds.. No oral evidence was held to 
be admissible under section 91 of the 
Evidence Act ‘to prove the factum of 
partition or the nature of possession. 
There - was, therefore, a preliminary 
decree for “partition. There was am 
appeal to the High Court and -the con- 
tention was that the unregistered parti- 
tion deeds could be looked into for the 
purpose of showing that there was a 
disruption in status and that no suit for 
partition would lie on the basis that the 
properties were still joint family proper- 
ties. Jaganmohan Reddy, C.J., as he 
then was, delivering the judgment .on 
behalf of the Full Bench held at page 
407 as follows :— 


“In our view where a partition takes 
place, the terms of which are incor- 
porated in an unregistered document, 
that document is inadmissible in evi- 
dence and cannot be © looked for the 
terms of the partition. It is in fact 
- the source of title,to the property held 
by each of the erstwhile coparceners. 
That document, though unregistered, 
can however be looked into for the 


ae 
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purpose of establishing a severance in 
status, though that ' severance would 
ultimately affect the nature of the 
_ possession held by the members of the 
separated family who from thence 
onwards, hold it as co-tenants. It is 
“now a well-established principle of 
Hindu law, as held by their Lordships 
of the Privy Council and the Supreme 
- Court that for a severance in status, 
all that is required is a communication 
to the other members of the joint 
family, of an unequivocal intention to 
separate This communica- 
tion of intention could be done orally 
or by a notice in writing to the 
other coparceners, or by other means 
depending upon the facts and circum- 
stances of the case. If the intention 
is expressed by reducing the same to 
writing such a document, though un- 
registered, is admissible and can be 
looked into, as long as it is not the 
source of title of any of the properties 
. which each of the erstwhile coparce- 


ners hold as a result of that parti- 
lie 


tion”. 
In the same case the question as to 
whether oral evidence was inadmissible 
by reason of section 91 of the Evidence 
Act was also gone into and at page 409 
it was stated as follows :— 
“The Full Bench of this Court in 
K. Kanna Reddys caset, also took 
the view that oral evidence is admis- 
sible to provide the factum of parti- 
tion, though it was not admissible to 
prove the terms of the partition. It 
is however -unnecessary -to consider 
this question in the view we have taken 
that the partition deed itself is admis- 
sible to prove the severance in status 
and’ in view of the -severance „in 
status, the suit for partition on the 
footing that the property is still joint 
family property is not maintainable, 
and will have to be dismissed accord- 
ingly”. ; ! 
13. In the present case we have alrea- 
dy referred to the oral evidence in the 


shape of the, admissions by P.W. 1.° 


Learned counsel for the appellant sub- 
mitted that the oral evidence should be 
left out of consideration because of the 
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bar under section 91 of the Indian Evi-- 
dence Act. We are unable to accept. 
this 
that where the terms of a document have: 
been reduced to writing, no evidence 
shall be given in proof of the terms of 


barred under section 91 is evidence of 
the terms. We are looking into the oral 
evidence here for finding out the divi- 
sion in status and the nature of the 


submission. Section 91 provides , 


cw. 


The oral evidence] 


possession. . We are in agreement with} 


the Full Bench decision in K. Kanna 
Reddy v. K. Venkata Reddy’, in hold- 
ing that the unregistered document is 
admissible to prove the factum of parti- 
tion though not the terms thereof and 
that oral evidence is also admissible for 
proving the factum of partition. The 
admissions in the pleadings have been 
taken- into account in Kumaraswami 
Gounder v. Aravagiri Gounder and 
another. Similarly the oral evidence 
which consists of admission in this case: 


can alsa be looked into for the purpose of 


finding otit the nature of the possession 
in the hands of the respective parties. 

14. ‘Learned counsel laid great store by 
a decision of a Bench of this Court in: 
Yasodammal and another v. Janaki 
Ammal. In that case there was an: 
unstamped document. A suit was filed 
by the plaintiffs to establish their title 
to the suit «property against the first 
defendant, who claimed rights over the 
same ın pursuance of an agreement 
alleged to have been entered into be-- 
tween the plaintiffs and the first defen- 
dant to sell the suit property to the first 
defendant in April; 1949. That agree- 
ment had, not been stamped and, there- 
fore, the bar under section 35 of the- 
Indian Stamp .Act was pleaded against 
the reception of the said agreement as 
evidence. ‘It was held by this Court 
that. in the case of an unstamped docu- 
ment, as the prohibition contained in 
section 35 of the’ Stamp Act was wide- 
and absolute, even though in the- 
pleadings the contesting party may 
admit the execution of the unstamped'’ 


1. (1965) 1 Ar.W.R. 384. 


2. (1974) 1M.L.J. 413: 87 L.W. 215: A.LR.. 
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document, still no relief could be granted 
to the aggrieved party, on the basis of' 
such admission, as it would amount to 
acting upon the unstamped document. It 
was, therefore, held that the defendant 
could not be awarded any relief under 
section 53-A of the Transfer of Property 
Act even assuming that the agreement 
was in writing and was wrongfully with- 
held by the plaintiffs. It may be seen 
that the problem in that case was whe- 
ther the defendant could put forth an 
unstamped- instrument as an evidence to 
resist the claim in a suit for declaration. 

The unstamped instrument could itself 
confer no title. It could not also be 
utilised for the purpose of getting any 
relief under section 53-A, as the said 
instrument could not be recetved in evi- 
dence under section 35 of the Stamp Act. 
It is in this context that even the admis- 
sion in the pleadings was held to be of 


no avail. “Any amount of admission in 
the pleadings, through it may create 
estoppel, cannot confer title. In the 


present case the defendant is not trying 
to obtain any relief in his favour, as was 
done by relying on section 53-A in the 
other case. The evidence of all the 
three . parties viz., the plaintiff and 
defendants 2 and 3 is uniform to show 
that there was a partition and the parties 
were put in possession of the respec- 
tive properties. The admission in the de- 
position is relied on only for the pur- 

se of - showing ‘the character of the 
possession of the respective parties. 
The bar under section 91 of Evidence Act 
nd of section 35 of the Stamp Act has 
no scope for application in this context. 


15. Our attention was drawn to a deci- 
sion of the Privy Council in Rem Rattan 
v. Parma Nand. That was also a case 
in which an unstamped and unregistered 
document was relied on as evidence in a 
suit for partition of the properties. The 
Privy Council held that section 35 proht- 
bited the document from being looked at 
even for any collateral purpose. This 
is Not a case of an unstamped instru- 
ment attracting the operation of sec- 
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tion 35, because the document, as already 
pointed out, has been stamped. .In the 
case before the Privy Council the sche- 
dule to the unstamped document was the 
basis of the declaration that the plaintiff 
was entitled to a half share in the proper- 
ties described in the schedule. Regard- 
ing this aspect the Privy Council point- 
ed out that in doing so, the document 
was not actually received as evidence 
and that the schedules were merely em- 
ployed as a cOnvenient means of identify- 
ing the properties admitted to be joint. 

It is unnecessary for our purpose to go 
further into this decision of the Privy 
Council, as the operation of section 35 of 
the Indian Stamp Act is not attracted. 


16. The learned counsel for the appel- 
lant relying on a decision of the Full 
Bench of this Court in Nalam Hamayya 
and others vy. Nalam Achasmma, sub- 
mitted that where a deed of partition was 
inadmissible for want of registration, the 
Court had to regard the property as still 
belonging to the joint family. In that 
case the plaintiff, a widow, sued for re- 
covery of the properties. According to 
her the properties had fallen to the share 
of her husband on partition. The pro- 
perties had admittedly formed part of the 
joint family properties of her husband 
and his brothers. According to her the 
partition was effected on lst March, 1934 
and her husband had then obtained posses- 
sion of the properties. After her hus- 
band’s death, she alleged that the brothers 
trespassed on the property and dispos- 
sessed her dnd that is how she came for- 
ward with a suit for recovery of posses- 
sion. As the partition deed of 1934 had 
not been registered, it was held that the 
document could not be received in evi- 
dence. For ejecting the defendants in 
the said suit, it was necessary for her to 
prove her title. The want of registra- 
tion of the deed of partition stood in the 
way of her succeeding in the suit. There 
is, no doubt, an observation that rf an 
agreement for partition could not be 
proved, the Court could only regard the 
propt as still belonging to the joint 

1. LL.R. (1945) Mad. 160: (1944) 2 M.L.J. 
164: 57 L.W.472: A.I R.1944 Mad. 550. 
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family, and that one co-owner could not 
maintain a suit for -trespass against. 
another co-owner. It may be noticed 
incidentally that if the property belonged 
to a joint family, then there was no 


question of any co-owner maintaining a 


suit against another co-owner. A 
member of a joint family, is not a co- 
owner in the legal sense and could not 
have sued another member for posses- 
sion so long as the family continued to 
be joint. The very concept of a joint 
family involves’ the doctrine of unity of 
possession. The observations do not 


have the meaning contended for and have 


not also been understood in any later 
case as if the properties continued to 
belong to a joint family ‘when once it 
was found that the deed of partition was 
unregistered. 


17. 
could be looked into, the learned ‘coun- 
sel for the appellant pointed out that the 
said depositions are generally disrégard- 
ed in such cases because parties make 
statements to suit their. own interest. 
In this connection, learned counsel for 
the appellant cited a decision of the 
Privy Council. In Alluri Venkatapaths 
Raju and another v. Dantuluri Venkata- 
narasimha Raju and others’, the Judi- 
cial Committee was concerned with a case 
instituted by two grand-sons | through 
the daughter of one Venkataraghava 
Raju, who was himself the son of one 
Krishnamraju. Their claim was that 
the properties covered by the said suit 
belonged to their maternal grandfather, 
as the heir of his father Krishnamraju 
and that Krishnamraju had become 
divided from his brothers. The plain- 
tiffs could have sticceeded only if 
they established that Krishnamraju had 
become divided from his brothers. If 
he had continued undivided, then the 
properties would have gone by survivor- 
ship to -his brothers. Krishnamraju and 
his brothers had taken certain abkari 
licences. Rule 5 of the Rules governing 
the exclusive privilege of vending toddy 
prescribed that the holder of the licence 
should not hold or have any interest in 
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the exclusive privilege of manufacturing 


and selling arrack in the part of the dis- 
trict to which his licence related. There 
was a similar prohibition in respect of 


the holder of a licence for gelling arrack. ` 


The brothers had made statements be- 
fore the revenue authorities to the effect 
that they were divided and that either of 
them was concerned only with particular 
business for which the exclusive licence 
had been obtained and that either of 
them was not concerned with the licence 
of the other. The question was whe- 


ther the admission of the brothers that’ 


they were already divided showed that 
the properties had been obtained by 
Krishnamraju in a partition between hirn- 
self'and-his brothers. It is in this con- 
text that the Judicial Committee ‘pointed 
out that it sometimes happened that per- 
sons made statements which’ served their 
purpose or proceeded upon ignorance of 
the true position and that it was not their 
statements, but their relations with the 
estate, which should be taken into consi- 
deration in determining the issue. It 1s 
not clear as to how this case helps the 
appellants herein. .The statements made 
in that case were not in the course of 
the very proceedings of the suit. -Those 
statements had been made in the context 
of certain other enquiries. The state- 
ments made in connection with certain 
other enquiries will not stand in the 
same position as statements made in the 
very suit. The admissions in a suit 
have a greater validity and could under 


certain circumstances serve as a foutida> 


tion for a decree even. The admissions 


made in the present case cannot also be. 


taken’ as self-serving statements to suit 
to ‘any particular occasion.’ In a case 
where this very question of division is in 


- 


issue, if all the parties speak from the. 


witness: box. that: they have become 
divided and that they have been enjoying 
the properties separately, .then we are at 
a loss to know > why the Court should 
decline to act on them. 


18. The earned counsel drew our. 


attention also to a passage in Mst. Rukh- 
mabai v. Lala Laxminarayan and others". 


1. (1960) 2 $.G.R, 258 : 1960 S.C.J.433, 
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We have, already referred to:this case: 
in. an. earlier part of; ‘this "judgment, 

That was a suit by one Laxminarayan | 
for a declaration that the trust déed | 
executed. by:;his. paternal - uncle Goyind- 
prasad in favour of his brother Chandu- > 
lal and | cousin Rukhmabai. was a 
sham document., In the . proceedings ; 
the :,, question ‘ arose whether Laxmi-, 
narayan’s . uncle . Govindprasad. - had 
become; ‘divided: from , his brothers. 
If. the had become. divided, the trust ` 
would ‘haye been a valid ‘one,, unless, 
it: was shown, to be a,sham. document, 

In the: said case also ‘there. was unregis-., 
tered: release deed in favour: of, the said, 
Govindprasad- by his brothers. | There 
were, also statements made in other, pro- 
ceedings. . Some. of ithe statements were, 
conflicting ; and contradictory... It is in,, 
this, context that the ` Supreme: “Court, 

after extracting a short, passage. from, the 
decision.,of the Judicial , Committee ` in, 
Alluri, V enkatapathi Raju, v. Dantuluri: 
V engatanarasimha ia pointed, out at. 
page 447 as follows: +: oin , o o n 


“These, contradittory staternents were 

“niade by one or, “Other members of the 
‘family to. meet.a particular contingency, 
or to gét.an „advantage, and; theréfore, 
` these cannot be of much value and the 
„Case really falls to be decided ‘not’ ’on ` 
“such. statements, but on the basis of 
“the ` relations bf the various parties 
“with the éstate”’. . 


Taking iie ‘relations. of the: various. par- ° 
ties ‘with the>estate with which we are: 
_ now concerned,'it is-clear that they have. : 

been‘ ‘enjoying ‘the properties as divided. 
members. : There. are:no conflicting: or ' 
contradictory statements which have to., 
be. reconciled: inthe present:.case. In, 
these circumstances,:we do not consider . 
that is anything wrong. in.acting on the 
said: admissions. 
trial: Court was right in dismissing the: 
suit for partition. - In fact;.a suit for; 
partition as in this case, on the basis of. 
the existence of an undivided family can- 
not lie, when itis found that the’ pae 
have, become divided and -had’ been en-- 
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The result is that the.. ' 


joying the properties separately and deal- 
ing. with them as -such. 


19.° Learned counsel for the appellant 
submitted that ‘even ‘assuming that the 
third defendant by dealing with the 
fourth defendant was in any manner 
estopped from contending that there was 
no partition,” still such a plea was not 
open as against the plaintiff. We do 
not rest our conclusion on’ any plea of 
estoppel. We: have taken into account 
the evidence that has been adduced in this 
case and particularly the statements in 
the witness box of the plaintiff and the 
third defendant’ who has a common case 
with the plaintiff, ‘and we are satisfied 
that ‘there was’ a division i in January, 
1962; that the. respective parties took 
posgession of: the properties in their en- 
joyment subsequently and that they have 
been dealing with the. said properties as: 
if they were individual owners thereof. 
We make. it clear that we are taking into 
account, Exhibit .B-12 only for -the pur- 
pose of finding out- the division in status 
and..the.icharacter `of, the possession of 
the. respective parties. There was no 
further. dispute about any other conclu- 
sion or finding of the learned Subordi- 
nate Judge. 


20. ‘The appeal, Heike fails and it 
is. dismissed: with costs. C.M.P. No. 
4311 of'1977 for recording the legal re- 
presentatives of „the: deceased- 2nd res- 


. pondent is ordered. 
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Natharsa Rovither_ Tae E by Trustee, 
5. A. Mohamed d Jakar E tee <$ 
EON : Respondent. 
Kei nion Act (XVI of: 1908); seen 
tion 60. (2)—Trust deed executed ; byt 
N—N’s son A: alienating trust proper= 
ties—Alhenations challenged by grandson: 


of N—Ahenees’,, plea ‘of trust deed not - 


being properly registered—Deed exeéu- 
ted by N òn 26th June; 1920 presented. 
for registration.. by agent on the. samé 
date — Registered only -on :7th August, 
1920—Alienees contending N was not. 
alive on that date—Scope of section 60 
(2) Burden on. pariy aa +challengeas 
registration.. eee 


ry 


N executed a” trust decd on 26th June, 
1920.. A, the son of N ‘afieriated“ the’ 
properties of the trust as “though _they 
were his own... After the’ death: 
, of A, N’s _grandson’ challenged the valis 

dity of the alienation made by A. .The' 
suit, was decreed as prayed . for and ‘con- 
firmed by the lower , appellate Court. , 
The alienees filed second appeals and con- 
tended, that the trust- deed though’ execti-" 
ted on*26th June, 1920 and presented for’ 
registration, it was registered: only ‘on 
7th August, , 1920, and that N had, died 
before that daté.” ‘So, “according to ‘the? 
alienees, the trust: deed was- not age 
registered. z 


Held: Dade ee 60 (2) - a ee 
Indian Registration Act, 1908,- -where 
registration was: granted by- any- register- 
ing authority to any -instrument, such” 
certificate should- be’ admissible for the 
purpose of: proving that the document, 
had been duly registered.in the. manner, 
provided ‘by the Act: and that the.-factsi 
set out by the registering authority in' 
made by: him in the, 
n I 
*S,A.No.-2460 ọ1'1975 arid 1464.0f° 1976.5, 
. = 26th? Orpeie 1977;, 
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instrument had <all- _occurred: ds ‘therein 
mentioned.- This: provision, no’ doubt, 
enacted’ only a ‘rebuttable. presumption, 
as to the ‘fdcts relating tb the validity of 
registration, but the effect of the provi- 
sion, all the same, was to place the burden’ 
of ‘pioof squarely. and unmistakably ‘on 
the’ party ‘who’ ‘denied registration, or its 
validity. In the present’ case,. the ‘appel-, 
lants’ definite plea’ in'the written statement 
was that N died ‘within!-15 days of the 
execution df the document. ' This was not 
iade ‘out ‘at; the trial’ by-any' évidence. 
Therefore, the ‘conterition that the regis- 
tration of the trust deed was  obtaitied’ 
by ..V’s,.-agent after his death had to be: 
rejected. ae acne ae OR [Pera 6.], 
+ 

To. say “that artrust. might benefit by ‘a, 
breach of trust ‘might be utilitarian, but a, 
breach of trust, was.a .breach of: trust: for, 
all that: It: -would be. subversive of, the, 
fundamental: basis on which this juris- 
prudence résted for, a Court to, turn the. 
Nelsont..eye. to a breach, of trust, if with, 
the, other .eye, it could find that the trust 
was not: the Worse - off. in consequence. 
On-the contrary, the- proper way the law, 
deals with a breach of frust is ;to regard, 
it, as can eviliin itself. + [Pere 9. j. 


Appeal’ ‘against the ‘decree of TA “Court, ; 
of the. Subordinate ‘Judge, Thanjavtir in. 
Appeal Suit Nos. 244 and 246 of 1974, ; 
preferred against the: decree of the, Court; 
of the District Munsif,. of Mannargudi. 
in ~ Original Suit Nos. 179 and Ta ofr 
1972.. j eS = A F Y 


R. N. K oihandaraman. and . Gy ‘Paras: 
rarhian, for Appellants. à ; " i 


P. Ratnam, for Respondent: ; 
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The ‘Court bwa the ASS “i 


JUDGMENT: — These twò second ‘appeals 
raise a common question as to'the’valt- ’ 
dity of. registration of a trust deed exe-s^ 


‘cuted .by one, Natharsa; Rowther, on. 26th 


June, , 1920:, The question - arises ‘this: 
way. The founder’s: son;,Abdul Khader, , 
succeeding as, trustee, alienated the pro: , 
perties of-the trust as though ., they* 
were his own, not, -disclosing , that, they. 
‘were’ inalienable. trust. properties, r Atter: 


Abdul Khader’s death, the, grandson, 0 


R 


260 


the founder became trustee. Acting on 
behalf of the trust, he sued the alienees 
for a declaration and possession, contend- 
ing that the alienations were void having 
been made in breach of trust. The 
alienees resisted the suits. One of the 
defences raised by them was that the 
trust itself was invalid since-the deed of 
trust had not been validly registered. 
This contention, as well as others, were 
rejected by both the Courts below and 
the suits were decreed in favour of the 
trust as prayed for. The alienees have 
now come in further appeal before this 
Court. 


2. Mr. R. N. Kothandaraman argu- 
ing for one of the alienees, the appel- 
lants, in S.A. No. 2460 of 1975, has 
repeated the contention that the regis- 
tration of the original trust deed was in- 
valid. His’ agrument contred round a 
narrow point. He conceded that the 
document was duly executed by Natharsa 
Rowther on 26th June, 1920.: He con- 
ceded that it was duly presented for 
registration on the same day, 26th June, 
1920, by the executant’s agent. He con- 
ceded that the agent had been duly autho- 
ized to do so under a valid power of 
attorney, dated 25th June, 1920 executed 
by Natharsa ‘Rowther. Granting all 
these, Mr. Kothandaraman, nevertheless 
contended that the registration. was in- 
valid, for, according to him, Natharsa 


Rowther was not alive on the date of: 


registration, which was 7th August, 1920. 
Learned counsel said that Natharsa Row- 
ther died within 15 days of the execu- 
tion of the trust deed, on his way to 
Mecca during his sea voyage, and 
that the presentation of the document by 
the agent for registration and the subse- 
quent registration were all done subse- 
quent to the executant’s death. It was 
accordingly urged that the registration 
was invalid. i 


3. I cannot accept learned counsel’s 
contention as to the death of Natharsa 
Rowther, in the face of the finding 
of both the Courts below that the 
old man died only afer he returned to 
Bombay after successfully completing his 
pilgrimage. ` Both Courts accepted the 
oral evidence to this effect adduced by 
as many as four witnesses, 
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4. Mr. Kothandaraman pointed out 
that no certificate of death was filed by 
the trust to prove that the deceased had - 


. died in Bombay after his return from 


Mecca. But there is no law which says 
that death cannot be satisfactorily proved 
iwa Court of law by oral evidence alone. 


5. Mr. Kothandaraman then said that 
even the oral evidence adduced on behalf. 
of the plaintiff-Trust did not give the 
exact date of death. According to him, 
it was upto the trust to establish that at 
the time of presentation of the document 
the executant was very much alive and it 
was only later that he had died. He' urged 
that the onus of establishing that the 
registration was, valid in the sense that, 
it had been done during the lifetime of 
the executant was on the plaintiff-trust. 

He punctuated his argument by referring 
to sections 101 and 102 of the Evidence- 
Act. : ' 


6. I must, however, reject the above 
arguments. I do so, not in derogation 
of the rules of evidence quoted by learned 
counsel, but in affirmation of a special 
rule of evidence, appropriate in this case, 
found in section 60 (2) of the Indian 
Registration Act, 1908. Under this 
provision, where registration is granted 
certificate shall be admissible for the pur- 
pose of proving that the document had 
been duly registered in the manner pro- 
vided by the Act and that the facts set 
out by the registering authority in the 
endorsements made by him in the instru- 
ment had all occurred as therein men- 
tioned. This provision, doubtless enacts 
only a rebuttable presumption as to the 
facts relating to the validity of registra- 
tion, but the effect of the provision, all 


' the same, is to place the burden of proof 


squarely and unmistakably on the party 
who denies registration or its validity. 
In the present case, the appellants’ defi- 


_nite plea in the written statement was 


that Natharsa Rowther died within 15 
days of the execution of the document. 
This was not made out at the trial 
by any evidence. I have, therefore, 


‘no hesitation in rejecting the conten- 
„tion that the registration of the trust 


deed was obtained by Natharsa Rowther’s 
agent after his death, : 


1) KUMUDAVALLI AMMAL J. PURUSHOTHAM 


7. Mr. Kothandaraman then hazarded 
an argument that the suit was barred bý 
limitation. This argument, in my view, 
cannot be mouthed at all in this case, 
considering that the whole basis of the 
guit was to recover the trust properties 
which had been alienated by a former 
trustee in breach of trust. No question 
of limitation at all can arise in such a 
suit. 


8. Lastly it was contended that the 
appellant ought to have been paid com- 
pensation for a structure raised by him 
in the suit property. This contention 
te been adequately dealt with by both 

e 
sound. They relied on a catena of deci-- 
sions which hold that an alienee of pro- 
perty conveyed by a trustee in breach of 
trust would not be entitled to compen- 
sation for any improvements made by 
him on the property. The legal posi- 
tion is to well-settled for citation of case- 
law. This contention must accordingly 
be rejected. 


9. In the other second appeal, i.e., 
S.A. No. 1464 of 1976 filed by another 
alienee of trust properties, an additional 
argument was urged. I was minded’ to 
regard this plea as having been addressed 
more for the consumption of the present 
trustee of the plaintiff-trust, than for 
serious examination by’ this Court. 
Learned counsel pointed out that the 
particular transfer under which his client 
had obtained 7 cents of trust property 
from the previous trustee was a deed of 
_exchange in which his client had parted 
with a larger extent, namely,’ 11 cents, 
not to ‘speak of some cash consideration 
also in‘favour of.the trust. The sug- 
gestion is that this alienation by way of 
exchange was in no way detrimental to 
the trust, but must have actually bene- 
fited it. I must reject this argument as 
wholly untenable. There is no evidence 
that a larger extent of property brought 
an added benefit to the frust. Besides, 
I must reject the very approach behind 
this argument. ` The idea séems to be 
that if a trust benefits by a breach of 
trust committed by a trustee, then a 
Court must accept the benefit and reject 
the breach’, This, in my opinion, is too 


Courts below and rejected as un-, 
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dangerous a doctrine of pragmatism to 
be countenanced in the law of trusts. 
To say that a trust may benefit by a ' 
breach of trust may be utilitarian, but a 
breach of trust is a breach of trust for 
all that. It would be subversive of the 
fundamental basis on which this juris- 
prudence rests for a Court to turn the 
Nelson eye to a breach of trust, if with 
the other eye it can find that the trust is 
not the worse off in consequence. On 
the contrary, the proper way the law 
deals with a breach of trust is to regard 
it ag an evil in itself. I do not propose 
to depart from this rule in this case. 


10. Both the second appeals are accord- 
ingly dismissed with costs. 

S.J. Appeals dismissed. 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Present:—T. Ramafrasada Rao and 
S. Ratnavel Pandian, JJ. 





Kumudavalli Ammal alias Kuppam- 
mal and another ‘A ppellants* 
v. E See 
P. N. Purushotham Respondent. 


Civil Procedure Code (V of 1908), sec- 
tion 92—Scope and applicability — 
Infringement of private rights outside 
scope of enquiry under the section— 
Public trust for running and maintaining 
a Higher Elementary School—Allega- 
tións of mis-management against the trus- 
tee—Advocate-General’s sanction obtain- 
ed by plaintiffs—One of the plaintiffs, 
widow of a relation of the founder and 
the other an old boy of the school and 
resident of the locality—Action against 
trustee maintainable. 


Section 92 of the Code of Civil Proce- 
dure which operates as a shield against 
the mis-management of a public trust 
whether charitable, religious or other- 
wise is as far as possible, exhaustive so as 
to afford protection for the due and 


. proper maintenance- and upkeep and 


processing of public trusts and to guard 


*.Q.5,4. No. 61 of 1974, 16th August, 1977. 
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as against mis-management, mis-appro- 
priation and wild indulgence on the part 
of those who are for the time being 
-enjoined to administer such trusts. The 
‘infringement ` of ‘private rights is un- 
doubtedly outside the scope of enquiry 
‚under the section. As long as it is 
apparent from the pleadings and from 
the evidence letin a particular action 
that the suit was not for vindication of 
‚personal or ‘individual rights, but the 
suit was brought 
capacity for the . advancement ofthe 
objects of the trust, there can be no 
possible. bar to the maintainability of 
such a sujt. It should be esta- 
blished that the persons, who ‘are comb 
plaining against the administrators of the 
trust-have a real interest in presenti and 
not a mere’ sentimental interest. The 
purposeful, use of the expression “two or 
more- persons’ having direct interest in 
the trust” was intended ‘to widen the 
class of -persons, entitled to institute the 
suit under the section. Here again the 
interest should be real, substantive and 
an existing’ interest and not a mere 
remote, fictitious or contingent one.: It 
` would therefore appear from the mean- 
ingful expansion of the word ‘interest? 
in section 92, Civil Procedure Code, that 
a person in order to lay a suit under it 
should plead and establish that he. has 
some tangible interest towards the main- 
tenance and progress of the public trust. 

Such an-intérest could be established in 
a number of ways. A resident of the 
locality who has some nexus or connec- 
tion with the trust in the sense that he 
has interest in its well-being and pros- 
perity, can,‘ under ‘certain circumstances 
be taken to be a person having an inte- 
rest in the trust. In the case of a tem- 
ple, a fair presumption of the, existence 
of such a right in a person can be raised 
in the case of a resident in the locality 
who ‘visits the temple and who takes part 
in normal rituals and religious func 
tions. In the case of a public school, 
such presumption could also be raised if 
he is an old student of the school, which 
necessarily involves a connection with it 
and if he is also a resident of the locality 
in which the school is situate he is doubly 
justified to lay an action along with 
another under section 92, Cjyil Procedure 


THR: BADDAS 1AW JOURNAL BAPORTE ; 


in a representative ` 


‘made in the exercise of the 


is now , functioning as trustee. 


ioys 


Code. What is to be primarily esta- 


- blished is (1) that the suit relates to a 


trust created for a public purpose; (2) 
it should contain ‘allegations against the 
person-in-breach, such as breach of trust, 
misappropriation or mis-management 
and; (3) the necessity in the particular 
circumstance of-a given case for adminis- 
tration of the trust by a body other than 
the body in management. If two or 
more persons having an interest in the 
trust file’ sùch.a suit, then it is main- 
tainable.. [Para. 5.] 


Appeal under clause 15 of ‘the: Letters 
Patent and Order 36, Rule 1 of the 
Original Side Rules against the, Judg- 
ment and decree of'the Hon’ble Mr. 
Justice Paul dated 25th March, 1974 and 
Ordinary 
Original Civil Jurisdiction of this Court 
in,\C.S. No. 73 of 1972. 


K. Sarvabhawman'and K. S.N st 
nan, ‘for. Appellants. , 
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The Judgment of ‘the Court was deli- 


vered by 


Ramaprasada Rao, J.—The plaintiffs in 
a suit filed under section 92 of the Code 
of .Civil ‘Procedure, in C.S. No. 73 of 
1972 on -the file of ‘the Original Side of 
this’ Court, are the appellants:- After 
obtaining the sanction from the Advocate- 
General; Madras, the plaintiffs have filed 
the. present: suit to remove the defendant 
from trusteeship, : for appointing a fit 
and’ proper person’ as trustee of a public 
trust -endowed for-the purpose of~ run- 
ning and maintaining what is known as 
Nagammal Hindu -.Higher, Elementary 
School, “which was.- dedicated by late 
Nathamuni Chetti under a deed..of trust 
dated 2nd June,, 1941. -For the: said 
purpose certain immovable. properties 
were also earmarked by,-the author ` of 
the trust. The plaintiffs complained of 
mis-management by the respondent, who 
They 
would claim to be ‘interested in the trust, 
the first plaintiff being the widow of late 
Nathamuni, Chetty and the second. plain- 
tiff being a close relation and old boy of 


. the Elementary School ‘besides being a 


resident of the locality: They catalogued 
several: -events in the plaint according 
to.whi¢h: their main complaint. is that 
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the defendant; failed to, maintain the. 
school as per the: directions of. the trust. 
and the author of the trust and has also 
caused wanton, and continuous breach, of 
the express-terms thereof.. - They would 
also demand_an- account from the defen- 
dant from. 1969. till: date and sought for 
ancillary reliefs. The defendant in the, 
written, statement questions the status of 
the second plaintiff as a plaintiff in a 
suit under section 92 of the Code of 
Civil Procedure,. as he is not a descen- 
dant of the founder and as he. cannot 
be said to have any real or substantial 
interest in the trust.. He would, there-, 
fore, allege that the suit is not properly. 
framed and therefore, not, maintainable, . 
as the primary requirement under. sec- - 
tion 92, Civil Procedure Code, is . that, 
there ` should be.two. or-more. persons. 
interested in the trust, who- could seek. 
for any reliefs-set out.in the section. 

Besides challenging, the sanction given by 
the Advocate-General, ,the defendant 
would ,complain that, the plaintiffs, objec-' 
tive is to enrich themselves and not to 
further the objects of the trust.- He. 
would deny that he has committed any 
acts of waste and would plead that if 
any other.trustee is appointed’ to manage 
the trust in the place of the defendant it 
would .amount.to a. violation of. the: 
founder’s express desire and considered 
intention. Ea S E iti 


2. ‘Paul, J., E tried the ane frame, 
ed the. following ISSUES: o Fe, 
1. Whether the suit: is not maintaina-. 
ble for :any.reason?. ; >. 


' Z. Whether walid - sanction has Been? 
obtained - from thé -*Advocate-General- 


under section 92, Civil: Procedure’ 
Code? E ti i ; 
Es? Whether the trust, is ‘Being mis- 


_ managed. by. the. defendant? ` i 


4, Whether the ` ‘grant iS suspended 
on account of mis-management: on. 1. the 
part of the defendant?,, : 


' 5. Whether any breach of ‘the: wish: 


- of.the founder of' the: ‘trust was caused: 
by the defendant? ° + 4 a 8 


6.- Whether the A sii 
entitled to. file, this suit?” haus i 


~ 


ay 
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v7, :To what relief -is the (plaintiff. 
Pg p 


. On the first i issue, ie ae Judge 
rat that the suit was not maintainable’ 
since in the~ related circumstances “the 
second plaintiff cannot be- said to have 
the requisite interest to file and prosecute 
the “action.” ‘He held ‘that the. plaintiffs 
obtained due sanction ‘from the Advo-' 
cate-General’and are entitled to: file the 
suit. On issues 3, 4 and’5 which cover- 
ed the main points of- controversy be- 
tween the plaintiffs-and the defendant, 
the learned Judge after an elaborate dis- 
cussion into the oral and docúmentary 
evidence held that the main item of trust, 
namely, the Nagammal Hindu Higher 
Elementary’ School is being mis-managed 
by ‘the defendant and that-the grant by 
the? Government’ was suspended -on 
account. of stich ‘mis-management and., 
that the defendant acted -against the 
wishès- of- the' founder. In the end 
however, the eae Jucge observed as 
follows:— - - 

“In view of my , findings on issues 
* Nos. 2 to 5;'the plaintiffs would have 
“been eintitled ‘to all the reéliefs which - 
‘they, have claimed in the plaint, but in 
"view of my finding, on issue No. 1 that 
the ‘suit: is ‘not maintainable since the 
second ' plaintiff does not have the 
requisite interest, this suit has.to be 
dismissed ahd the plaintiffs will not’ be’ 
"entitled: to the reliefs claimed in this., 
“suit. Hence this suit is dismissed, but, 
in the “circumstances of ‘the -case, I 
direct each party to bear ` their owr 

2 costs’”, on 
ue plaintiffs lave come upin ‘dppeal. 


is not represented 
It, therefore, became neces- 


ne The ` ‘respondent 
se us.. 


_ sary for us to consider . the question in. 
` some detail. 


We may at once state that : 
as the. respondent i is not before us and , 
has.not cared to challenge in any manner . 
the findings of the learned Judge: on’ 
issues 3, 4 and 5, which is-to, the effect 

that. the defendant did commit acts of, 
waste and.. mis-managed the. trust and, 
acted against the wishes.-of the.founder, 

it is not necessary for- us to retread the: 
ground. We however perused the judg- 

ment and we have no reason at all to.- 
differ, from ithe findings. on these issues 


~e 


564 


of the learned Judge. ‘We, therefore, 
confirm the same. 


5. The only substantial question which 
arises for consideration in this appeal 
is whether the stit as framed is main- 
tainable. Section 92 of the Code “of 
Civil ‘Procedure, which operates as a 
shield against the mis-management of 
public trust whether charitable, religious 
or otherwise is, as far as possible exhaus- 


|tive so as to afford protection for the due 


and propen maintenance, upkeep and pro- 
cessing of public trusts and to guard as 
against mismanagement, misappropria- 


tion and wild indulgence on the part of, 


those who are for the time being enjoin- 
ed to administer such, trusts. ‘The 
infringement of private rights is undoub- 
tedly outside the scope of enquiry under 
the section. As long as it is apparent 
from the pleadings and from the evidence 


let in a particular action that the suit, 


was not for vindication’ of personal 
or individual rights, but the suit was 
brought in a representative capacity 
for the advancement of the objects of 
the trust, then there can be no possi- 
ble bar to the maintainability of such a 
suit. It should be established that the 
persons, who are complaining against the 
adminstrators of the trust have a real 
interest in presenti and not a mere senti- 
mental interest. The purposeful use of 
the expression two or more persons hav- 
ing a direct interest in the trust was 
intended to widen the class of persons 
entitled to institute the suit under the 
section. Here again, the interest should 


be real, substantive and an existing inte-- 


rest and not a mere remote, fictitious or 
contingent one. It would, therefore, 
appear from the meaningful expansion 


of the word ‘interest’ in section 92, Civil- 


Procedure Code, that a person in order 


to lay a suit under it should plead and’ 


establish that he has some tangible inte- 
rest towards the maintenance and pro- 
gress of the public trust. | 
rest could be established in a number of 
ways. A resident of the locality who has 
‘some nexus or connection with the trust 
‘well-being and prosperity, 
certain circumstances be taken to be a 


person haying an interest in the trust. 


Tin MADRAS LAW JOURNAL SePouTs 


Such an inté-' 


in the sense that he has interest in its: 
can, under 
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In the case of a temple a fair presump- 
tion of the existence of such a right in 
a person can be raised in the case of a 
resident in the locality, who visits the 
temple and who takes part in normal 
rituals and religious functions. In the 
case of a public school such presumption 
could also be raised if he is an old student 
of 'the school, which necessarily involves 
a connection with it and if he is also a 
resident of the locality in which the 
school is situate he is doubly qualified to 
lay an action along with another under 
section 92, Civil Procedure Code. „What 
is to be primarily established is that the 
suit relates to a trust created for a public 
purpose; (2) it should contain allegations 
against the person-in-breach, such as 
breach of- trust, misappropriation or mis- 
management; and (3) the necessity in the 
particular circumstance of a given case 
for administration of the trust by a body: 
other than the body'in management. If 
two or more persons having an interest 
in the trust file such a suit, then’ it is 
maintainable. The question in the, ins- 
tant case before us is whether the second 
plaintiff has such an interest. 


6. It is, therefore, necessary for us to 
deal with the evidence let in this case 
before we consider further the legal 
requirement and its-aspects. One argu- 
ment which was addressed before us 
was that the second plaintiff is the son 
of the founder’s wife’s sister. Such a 
relationship cannot be ‘said to be a subs- 
tantial compliance of the primordial 
requirement under section 92, Civil 
Procedure Code, for the maintainability, 
of a suit under it. A remote relation- 
ship through the female line by: itself, 
cannot, as rightly pointed out by the 
learned Judge, be such an interest which 
is sufficient for him to lay an action along 
with the ist plaintiff against the defen- 
dant, particularly under the special proce- 


dure prescribed under section 92, Civil 


Procedure Code. 


7. Nextly, can the second plaintiff be 
sdid to be interested itt the trust because 
he is 4 member of the public and a resi- 
dent of the locality? We have already 
hinted at.the weightage to be given to 
this aspect. No doubt mere residence 
and the badge of being a member of the 
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public of the locality may, not’ by itself 
be sufficient to hold” that the second 
plaintiff has sufficient interest within the 
meaning of section 92, Civil Procedure 
Code. The school in question as found- 
ed by late P. V. Nathamuni Chetti is 
admittedly a. public school in the sense 
that all members to whichever community 
they belonged are admitted. In the 
peculiar case under consideration which 
relates to the creation of trust for the 
Tunning of a school several peculiar 
features enter into the: discussion. A 
resident of the locality in which the 
school is situate and in which the trust is 
functioning may not have a direct nexus 
‘with the management of the institution, 
but is undoubtedly interested in keeping 
the school truthful, -upright and well- 
managed. After’ all a school is esta- 
blished by a donor so as to propagate 
education amongst the children in the 
locality and any parent therefore, living 
nearby would obviously be interested in 
raising an expectation - within himself 
that the school is a fit and proper institu- 
tion in which his children: could study. 
If it is a case of a temple or’ choultry 
evidence may be necessary ~to ‘show that 
a resident visits the choultry“ér the 


temple or that the choultry was put up _ 


therein for the benefit of the community 
‘to which the donor belongs. ‘But in the 
case of a school such an objective test 
is not possible.’ If: a fair inference 
could .bé drawn’ that’ a- resident in the 
locality is subjectively interested in the 
well-being of the school and, therefore, 
the trust, since his - -object is that his 
descendants as also the children .of ‘the 
‘parents in the locality” should convenient- 
ly get their education in the nearby 
‘school, then stich an interest would í in our 
‘view come within the meaning: of the 
expression “having àn interést” and 
cannot be held to be illusory or hypothe- 
tical. Indeed the line of casés_ cited 
‘before the learned Judge all related to 
either 4'temple or a choultry and. the 
tatio in such decisions’ was that in order 
to uphold an interest in such trusts, it 
should be a present and a substantial one 
and not-a remote and. a fictitious one. 
The learned Judges in‘the cases cited 
before Paul, J., were’ concerned with 
a tay MB j—34. . mor 
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‘terms of the trust, 


not -an old student 


l evidence. 
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either a temple or a mosque or a choul- 
try. In all such cases it was held that 
the visitations to a temple and resort to a 
choultry or frequent visists to a mosque 
could. only create such a present and 
substantial interest, but can that theory’ 
automatically be extended to a school 
which is the fountain of education to 
which, children are sent by the people in 
the locality to get their children educa- 
ted? Excepting for. their subjective 
satisfaction that the school is run well 
and on sound grounds by persons who 
are, fit and proper to administer the same, 
they cannot be said to have any more 
interest in the well-being of the school. 
Nevertheless such an interest cannot be 
said to be a fictitious or an illusory one. 

In: our view it has a. . present and a 
meaningful interest also in the trust 
because the residents are interested in the 
well being of the school and its proper 
regulation. .It is not necessary that a 
particular person to have an interest 
under Section 92, Civil Procedure Code, 


_should be personally interested or per- 


sonally affected by any act-done by the 
If it could 
be established: that they are interested in 
the proper conduct and running of the 
trust and are involuntarily involved in 


_evincing interest in its being regulated 


in accordance with the 
it would reasona- 
bly be said that ‘such a person has 
enough of an interest in thg trust con- 
cerned. l 


and conducted . 


8. In the instant case it is not in dis- 
pute that the second plaintiff ‘is a resi- 
dent of the locality and is thus'a mem- 
ber, of the. public. The claim of the 
second plaintiff is that he has studied 
during 1947-48 in this school. This is 
corroborated by P.W. 7 the first plain- 
tiff. The “defendant did not produce 
any-records of the school of the year 
1947-48 to disprove that the plaintiff was 
of the Nagammal 
Hindu Higher Elementary School of 
which he is the trustee. P.W. Ts 

-is that the second . plaintift’s 
parents were living outside Madras and 
that even orng the lifetime of her 
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husband the second plaintiff was brought 
up by her and was educated in the early 
days in Nagammal’s school. Paul, J., was 
of the view that ‘since the second plaintiff 
did not summon the production of . the 
transfer certificate issued to him by the 


‘Nagammal Hindu Higher Elementary | 


School, his case should not be, believed. 
-But on the other hand by-making a 
specific and a serious allegation which 
touches’ the core of the suit m-so far as 
its maintainability is’ concerned, the 
onus’ shifted to the defendant to-dis- 
prove such an allegation. We have no 
“special ground to disbelieve the plaintiffs 
that the second plaintiff was an old 
_ student-of the school. The point made 
out was that no such allegation was made 
in the plaint. In the plaint no doubt, 
the second plaintiff pleaded that. he was 
entitled to file the action and he was a 
member of the public and ‘interested in 
the growth, welfare and good ‘manage- 
ment of the trust. The fact whether 
he was an‘old boy of the’ school is only 
a matter of evidence and need not be a 
matter.of pleading. Hhe swore to this 
aspect in the witness box and was sup- 
ported by the first plaintiff as P.W. 7. 
We have already made it clear that in the 
case of a temple, ‘visitations to it on 
important occasions. like marriage festi- 
vals or other religious functions in the 
temple itself might be a substitute of 
evidence to show’ that a resident within 
two or three miles of the temple site 
might be said to have an interest in’ the 
temple. But in our view, when it is 
established that the. second plaintiff was 
a resident of the locality and was also 
a member of the family of the first 
plaintiff and her husband, though in the 
female line and claims to have studied 
in the school during the particular period 
for which there is no contrary evidence, 
it cannot be said that thé second plain- 
tiff has no interest at -all in the well- 
being and upright management of. an 
educational institution which, as we 
reiterated already, is intended to benefit 
everyone in the locality in the sense that 
it has. been created for the purpose of 
bringing into-its fold the children who 
are the children of the residents in the 
surrounding locality and train them as 
citizens of our country. 
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Code. 


` and pass such further 
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9. We agreé with the learned Judge 
that plaintiffs are not actuated by any 
personal interest or personal motives iÐ 
filing this action. But we are unable 
with respect to share: his view that the 
‘second:‘plaintiff cannot be said-to be a 
person having an interest in the trust. 


10. For the foregoing reasons we are 
of the view that the second plaintiff, im 
the circumstances of the case and having. 


-regard to the fact that the subject-matter 


of the trust is a public school. it should 
be held that he is a person having a 
substantial interest in the well-being of 
the institution and that the second plain- 
tiff along with the first plaintiff do com- 


‘ply literally with the mandates regarding: 
-the number of. persons to institute the 


action under section 92, Civil Procedure 
We are aside the finding under 
issue No. 1 and hold that the suit has 
been properly filet.. ~ p 


11. We have already held that the 
learned Judge in. all other respects con- 
demned the action of the defendant and 
in fact expressed the view that but for 


his finding on issue No. 1, that the suit 


is not maintainable, -the plaintiffs 
should be entitled to all the reliefs. 
which they have claimed in the plaint. 
As according to us the suit is maintaina- 
ble, and as there is no challenge on the 
findings rendered ‘by the, learned Judge 
on issues °2.to 5 the suit. has to be 
decreed as prayed.for and the defendant 


is directed to render a true and proper 


account of the income derived in the 
mariagement of the school from 1969 tilt 
date. . The subject-matter however is 
remitted back .to the learned Judge ~ 
sitting .on the Original Side.for him to: 
frame a suitable scheme for the adminis- 
tration of the trust and after the scheme 
is so. framed, direct.the defendant to 
deliver the suit properties to the new 
trustees to be appointed under the scheme 
orders as are 
necessary for the vesting of the proper- 


. ties in the trustees. to- be constituted! 


under the scheme. i 


12. The appeal is allowed, but there 


will be no order as to’ costs.. 


` 


Appeal allowed- 
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4) 
IN THE HIGH COURT OF JUDI: 
CATURE AT MADRAS. .` 


PRESENT :—T.: Ramaprásada Rao and 
C. J. R. Paul, JJ. ga 


Divisional: " Officer, 
iets scaled 


The Revenue 


~ 


V. 


A.N. Damodara Mudaliar M. L.G., 
Managing Trustee of’ Pataleeswarar 
Devasthanam,.Tirupapuliyur and 
another Respondents. 


Land Acquisition- Act (I of 1894), sec- 
tion 9-—Notices under section.9 (2)— 
Date of notice cannot be the date of ser- 
vice of notice without proof—Date of ser- 
vice of notice relevant for reckoning the 
period of 15 days available for preferring 
objections — Compensation — Lands des- 
cribed as agricultural lands in -public 
records—Lands situate in developed 
neighbourhood—V aluation to be based 
on potential value.as‘building site. -` 


The lands which were the subject-matter 
of acquisition were described as agricul- 
tural lands in the public records and, the 
Land. Acquisition Officer awarded cóm- 
pensation, on that basis. But the lands 
‘were in-a developed neighbourhood and 
were capable of being converted ` into 
building , sites. On a.reference under 
section 18 of the Land Acquisition Act, 
the civil Court fixed the compensation 
at Rs. 6,000 per.acre as. against Rs. 820 


aft ei 
Š 1 ü a 


per acre awarded by the Land. Aquisi-- 


tion Officer. The Government filed an 
appeal against the enhanced: compensa- 
tion and also raised the legal contention 
that the claimants did; not prefer their 
objections within. the time prescribed 
under the Act. 


Held: N E Jaslice AN that. :any 
notice to be effective and to be positive 
should’ have been ‘served’: on the person 
against whom `it- was intended and, with- 
out proof of actual . ‘service “of - such 
notice a bare inference of constructive 
knowledge of the’ obligation to prefer the 
claim within 15 days from: the date of the 





* App. Nos. 367 and -603 of 1973. and Memo- 
randum of Orosi Objections ‘in. App., No. 
603 of 1973. - . 10th October, 1977. 
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notice, ought .not to be pressed: into: ser- 
vice. to the prejudice .of the .. affected 
party. Reading sections 9 (2) and 9 
(3), together, the - intendment . of the 
prescription and mandate in” sub-sec- 
tion (2) of section 9 of the Act was to 
see that the notice under .section 9. (2) 
as in section 9 (3) should also be served! 
on’ the persons affected.and that ought to 
be the date which had to be reckoned for 
purposé of calculating. the-15_days’ time 
available to the claimant for preferring 
his’ objections under the above sub-sec- 
tion. : This prescription in section 9, (2) 
of the Act.read in conjunction with the 
well-known principles of natural justice 
required that it was the date. of the ser- 
vice of the statutory notice in any enact- 
ment which ought to be-the-.relevant 
factor to ‘consider whether *the subse- 
quent conduct of the addressee was- in 
accordance with the statute or not. 

E sa l ` _ | [Para 4.]. 


r oł 
1 


= 


ia the case under review,- there was. 
certain potential in the land... and- such 
Potential -being referable to its certain 
future improvement as a „building ‘site, 
it could not be treated as agricultural 
land. The ‘contention of the appellant 
that the lands had still to be valued only 
as agricultural lands could not be accept- 
‘ed. The Court below had rightly treat- 
ed':the lands as potential: house: sites and 
valued the same. » ,  [Para..7.} 
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Cases referred tote aye 


Venkatarama: Iyer y. The Č ollector of 
‘Tanjore, ~ (1931) 60 M. L: J: 410: 

LER: 53 Mad. 921: 32-L: Wb 363- 
A.I.R. 1930 Mad. 836; State af Mad- 
ras v. Srinivasa Iyengar, ( 1970) 2 
M. L.J. 628; V. C.: Dev v. Special 
Land Acquisition Officer, A.I.R? 1960 
Bom: 232: Egappa Gounder v. Special 
Tahsildar, Madras, (1970) 83 I. W. 

561; State. - - of Madras v. : V.. Rama- 
swami, (1270) 83 L. W. „621. 


Appeal against the- decre ce of the Court 
of. the: Subordināfe Judge, Cuddalore 
dated 24th Jantiary,, 1972“ and paper in 
O.P..Nos. 42 and 43 of 1968. - 


The Additional Government Pieader, for 
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P.,S. Ramachandran, K. Ramachan- 
dran and N. S. Varadachart, for Res- 
pondents. : À 


The Judgment of the Court was deli- 
vered by 


Ramaprasada Rao, J.—These two appeals 
are against the judgment of the learned 
Subordinate: Judge of Cuddalore in O. 
P. Nos. 42 of 1968 .and 43 of. 1968 on 
his file. A.S. No. 361 of 1973 is by 
‘the State Government against the deci- 
sion of the Court below in O-P. No. 
42 of 1968. A.S. No. 603 of 1973 1s 
against such a decision in O.P. No. 43 
of 1968. The lands in O.P. No. 42 
of 1968*are owned by a temple called 
Pataleeswarar Devasthanam. The lands 
which are the subject-matter of O.P. 
No. 43 of 1968 are owned by a private 
‘party. The Land Acquisition Officer, 
after the promulgation of the notice: un- 
der section 4 (1) of. the Land Acquisi- 
‘tion Act on 27th December, 1961, issued 
notices to the claimants as above which 
are marked as Exhibits B-2 and B-5. 
Both the notices are dated 24th April, 
1965. There is some controversy on the 
«question .as to whether the date of the 
-notice should be taken as the date of ser- 
vice of such notice on the claimants. 
The case of the State is that the date 
of the notice should be taken as the date 
of service of such notice on the claimants. 
‘The case of the State is that ‘the date of 
+he notice should primarily be. taken into 
consideration, for ~ all -purposes, whilst 
the case of the claimants is that the date 
of service of such notice governs all rele- 
vant considerations. - We shall advert to 
it at the appropriate time: In O.P. 
No.42 of 1968, lands belonging to the 
Devasthanam and situate in T. S. Nos. 
258, 267 and 268 were acquired. The 
extent of the land acquired in T.S. No. 
258 is 3.02 acres with a well thereon. 
In T.S.'’ No. 267, an extent of 3.61 
acres with .a. well and in T. S. No. 
268, an extent of 4.24 acres with 
a shed are acquired. In O. P. 
No. 43 of 1968, 51 cents in T.S. 
No. 264, 2.82 acres with an Engine shed 
and a hut and a bore-well- therein in T. 
S- No. 265, and 21,cents in.T.S. No. 
>66 were acquired for the public purpose 
of providing house sites for low income 
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group Government servants. The 
claimants were not satisfied with the 
award of Rs. 820 per acre, granted by 
the Land Acquisition Officer who classi- 
fied the lands as agricultural dry lands 
and they sought.for a reference under 
section 18.of the Land Acquisition Act to 
the civil Court.The learned Subordi- 
nate Judge of Cuddalore based his esti- 
mate of the market Value of the lands on 
the situation of the lands and their poten- 
tial: value and after taking imto consi- 
deration such other relevant factors for 
assessment, valued the lands at Rs. 6,000 
pet acre. The State is dissatisfied with 
such assessment made by the civil Court 
and hence the two appeals. 3 


2. The first contention of the learned 
Government Advocate, appearing for the 
appellant, is that there has been a proper 
service of notice which is ‘required under 
section 9 of the Land Acquisition Act 
and such, a notice having been properly 
served on the claimants, the fact that 
they did not prefer claims for compen- 
sation in due form with the necessary 
particulars within the time prescribed, 
before the Land Acquisition ` Officer, 
is fatal to-a grant of any sum over 
and above that granted by the Land 
Acquisition Officer. Secondly, it is said 
that the classification made by the Land 


“Acquisition Officer that the lands acquir- 


ed for the public purpose are agri- 


cultural lands, is correct and an inter- 


ference by the civil Çourt regarding the 
same is not warranted on the facts and 


| circumstances. ` Thirdly, it is said that 


the value fixed by the Court below is 
rather on thë high side. We shall take 
up the first contention. . 

3. Exhibits B-2 and B-5 are admittedly 
the notices issued by the Land Acquisi- 
tion Officer’ under section 9 (2) ‘of the 
Act. It is not in dispute that the public 
notice contemplated under section 9 (+) 
has been published. What is, however, 
said is that the date as it appears in Exhi- 
bits B-2 and-B-5 ag the date of issu- 
‘ance of the notice under section 9 (2) 
of the Act ‘shall be deemed to be the 
date on which the claimants should have 
been’ served or in any event deemed to 


-have been put on specific notice of the 


fact that the Collector expects a reply 
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in the shape of a statement to be made 
in writing and signed by the claimant 
or his agent within 15 days after the date 
of such notice stating the interests of the 
claimant in the land and particulars of 
claim to compensation for such interests 
and other objections. Probably the pro- 
vocation to put an accent on the date of 
the notice as the relevant circumstance 
for consideration under section 9 (2) of 
the Act is given by the different language 
used by the Legislature in section 9 (3) 
of the Act. In section 9 (3), it is said 
that the Collector shall also serve the 
notice to the same effect-on the occupier 
of such land...... .. Lhe word “serve” 
does not appear in section 9 (2) of the 
Act. But it merely contemplates that 
such notice shall state the particulars of 
the land and should require persons in- 
terested to appear personally before the 
Collector at a time and place mentioned 
. therein, such time not being earlier than 
15 days after the date of the notice and 
state their objections. | one 


4. Natural justice requires that any 
notice to be effective and to be positive, 
should have been served on the person 
against whom it is intended and without 
proof of such actual service of such 
notice a bare inference of constructive 
knowledge of the obligation to prefer the 
claim within 15 days from the date of the 
notice, ought not to be pressed into ser- 
vice to the prejudice of -the aforesaid 
party. Reading sections 9 (2) and 
9 (3) together, we are of the view that 
the intendment of the prescription and 
jmandate in sub-section (2) of section 9 
iof the Act is to see that the notice under 
‘section 9 (2) as in section 9 (3) should 
lalso be served on the’ persons affected 
and that ought to be the date which has 
to be reckoned for purpose’ of ‘calculat- 
ing the 15 days’ time available to the clai- 
mant for preferring his objections un- 
der the above sub-sections. -There is 
ample authority for the proposition that 
any deviation from the mandate as ap- 
pearing in section 9 (2) of the Act in the 
matter of the grant of interval of 15 days 
to the affected party to submit his objec- 
tions, has been held to be a contraven- 
tion of the. mandate in the statute. In 
N: M. Venkataramaiver v.-The Col- 
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lector of Tanjoret, it was held that the 
personal notice under section 9 (3) of 

the Act -should afford the occupier of the 
land the same interval of 15 days for 

stating the particulars of his claim for 
compensation as is provided for in the 
case of a public notice under sub-section 
(2) of section 9. In that case of course 
the Court was concerned with the notice 
under sub-section (3) of section 9. 

The principle appears to us to be the 

same and this prescription in section 9 

(2) of the Act read in conjunction with 
the well-known principles of natural jus- 

tice; requires that it is the date of ser- 

vice of a statutory notice in any enact- 

ment which ought to be the relevant fac- 

tor to consider whether the subsequent 
conduct of the addressee is in accordance 
with the statute or not. In the instant | 
case, R. W. 2, examined on behalf of 
the Referring Officer, admits that Exhi- 
bits B-2.and B-5 were served only a week 
prior to the date of the hearing. Un- 
doubtedly such service contravenes the 
main intention of the salutary provision 
in section 9 (2) of the Act. There is 
also evidence on the side of the clai- 
mants in A.S. No. 367 of 1973. The 
Executive Officer of the’ Devasthanam 
maintains a diary. He produced Exhibit 
A-I7,.a certified copy of an extract from 
the diary kept by him during the relevant 
period. That shows that the temple was 
only served on 19th March, 1965. Here 
again, it falls short of the 15 days’ time 
for appearance prescribed in section 9 
(2) of- the Act. Thus this is a case 
Where the date of the notices Exhibits 
B-2 and B-5 alone cannot govern the 
situation. But it is the date of service 
of such notices which is the essential cri- 
feria to consider whether the claimants 
have acted in accordance’ with the 
statute or not. Obviously, the learned 
Government Advocate would stress upon 
this as this factor is linked with another 
provision in the Land’ Acquisition Act, 

namely, section 25 of the Act. Sub- 

sections (2) and (3) of section 25 of the 
Act contemplate two'different situations. 

Under sub-section (2) of section 25 of 
the Act, the applicant should have refused 


1. (1981) 60 M.L.J. 410: 2.L.R. 53 Mad- 
921: 32 L.W. 363: A.I.R. 1930. Mad..836. 
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toŭimäke a - claim of ómitted,- withóût‘ 
sufficient reason, to make such 'a claim’. 
In both the aboye cases, the amount 
awarded by the Cotirt shall in no case, 
exceed the amotint awarded by the Col- 
lector. What is contemplated in stb- 
section (3) of section 23 of the Act is that 
if the claimant has omitted for a sufficient 
reason (to be allowed by the Judge) to 
make such a claim, then- the amount 
awarded to him shall not be less, but may 
exceed the amount awarded’ by the Col- 
lector. The objection therefore of the 
State is that as the claimants did not pre- 
fer their claims in time and as there was 
no sufficiént reason for their omission to 
do so, they ought not to be awarded any. 
amount in excess of the amount awarded 
by the Land Acquisition Officer. We 
are unable to agree. On merits, we 
havé already come to the conclusion that 
the 15 days’ time’ provided for under sec- 
tion 9 (2)'of the Act was not given to 
the claimants in both the appeals and that 
by “itself is a` sufficient reason’. for the 
learned Subordinate Judge’ to act under 
sub-section (3) of section 25 of the Act 
and award an amount in excess of that 
awarded by the Collector. This question 
also was, considered by our Court is State 
of Madras v. Srinivasa Iyengar’. The 
Court held that if there was a deliberate 
refusal on the part of the claimant to 
make a claim and if the omission to make 
it was without sufficient reason, then the 
Court would be justified in not awarding 
a compensation in excess of that award- 
ed by the Land Acquisition Officer. But 
if there are circumstances to show that 
the omission was for a sufficient reason, 
then sub-section (3) of section 25 of the 
Act would come into play. : 


5: The merits of this case disclosed 
that the claimant in O. P. No. 43 of 
1968, who was only served with a 
notice a week before the hearing, filed 
a partition deed’ Exhibit B-3 - (peti- 
tion to E. D. C. Chidambaram) as 
also a medical certificate Exhibit B-4 
to show that he could not file his state- 
ment of objections in time. The Land 
Acquisition Officer ignored such objec- 
tions, but passed the award on the date 
of hearing fixed by him.. The expla- 


1. (19702 M.L.J. 628. 
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nation ‘given ‘by’ ‘the -Executive Officer’ 
that he took some time to get instruc- 
tions from the higher hierarchy cannot 
be lightly brushed aside as one without 
substance or without reason. There- 
fore the’ Court below was right when it 
upheld ‘the claimants’ contention that the 


Omission to file their claims and their 


objections on or-before the date fixed ‘for 
hearing by the Land Acquisition Officer ° 
under section 9-of the Act, was with 
sufficient cause and that the omission was 
neither deliberate nor wanton. We 
therefore agree with the claimants—res- 
pondents that this not a case in which - 
section 25 (2) of the Land Acquisition 
Act can be invoked and the claimants be » 
refused a compensation higher than’ that 
awarded by the Land Acquisition Officer. 


6. The third argument of the appellant 
is that the market value fixed by the civil 
Court is rather on the high side. We. 
have already made it clear that the classi- 
fication of the lands as agricultural lands, 
by the Land Acquisition Officer is not at 
all justified. No doubt the mere fact that 
the lands are situate in a Municipality or 
in a town cannot by itself be urged as the 
one and sole factor to decide that though 
in public records the-Iands are described 
as agricultural lands, they ought to be 
treated as house sites or lands ft for 
house sites. The decision relied upon 
by the learned Government Pleader in 
V. C. Dev v. Special Land Acquisition 
Officer}, is not apposite as would be seen 
hereafter. There the Division Bench 
of the Bombay High Court said, that 
every piece of land within the municipal 
area: acquired -by the Government may 
immediate 
building potentiality. . The circumstan- 
ces that some temporary hutments had, 
during the period of requisition of the 
agricultural land by the Government, in- 
cluded in the municipal area had been 
constructed on the land would not attri- 
bute to the land a building potentiality 
at the date of the acquisition. i 


7. What is the reasonable classification 
to which the acquired lands can be pigeon- 
holed in this case? The lands are sur- 
rounded on the West, South and East 
by public streets and on the North by 


1. A.J.R. 1960 Bom. 232. 
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a Railway Station. Very near to these 
lands are colonies which had - already 
developed and the proximity .of such resi- 
dential locality to the. acquired lands, 
gives a different stature~ and. classifica- 
‘tion altogether .and .a mere reliance on 
the public records for purposes of appre- 
ciating the use to which the lands can be 
put to, ought not ta be always encouraged, 
The evidence in this case, -also is a point- 
er to the potential use to which those ac- 
quired lands can be put to. P.Ws. 1 
, and 2 speak of such an inhered potential 
in the lands. They were not cross-exa- 
mined and nothing against such a reason- 
able assumption -was brought out. That 
‘such potential mhered in fhe land should 
also provide a guide ‘for evaluation i$ 
more or less accepted by this Court. 

Vide Egappa-Gounder v. Special Tahsil- 
dar, Madra, and State of Madras v. 

Ramaswami?. In one of the cases to 
which one of us was a party, we made it 
clear that the condition of the land toge- 
ther with its existing advantages, immedi- 
ate possibilities and prospective capabili- 
ties enter mto the mechanics of computa- 
tion. The impact of a developed neigh- 
bourhood or ‘the prospect of it in and 
around the sector of acquisition turns such 
potential of fhe land to account as well. 
But certain limitations ‘to the adoption of 
the above principle were also pointed out. 
The Court said fhat such future utility 
which an owner of land can take advant- 


age of, ought not to be conjectural, -but ` 


should reasonably ` be based on normal 
business principles: In the Bombay case- 
cited, there was only a chance of the pro- 
perties ‘developing. Butin contradis- 

inction to the observation of the learned 

udges of, the Bombay High Court, in 
fhe case under review, there is certain 
potential in the land and such potential 
being referable to its certain future im- 
| provement as a building site, it cannot be 
treated as agricultural lands. ‘We are 
therefore unable to agree with the third 
contention of the learned counsel for the 
appellanı that the lands have to be still 
valued only as agricultural lands. The 
Court below has rightly treated the lands 


as potential house sites and valued the 


same, or ae 


“1. (1970) 83 L.W. 561. 
“25 (1970) 83 L.W. 621. 
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8. -As regards the price reliance’ was 


placed upon Exhibits A-2 to A-4 by the 
civil Court. The.important data is pro- 
vided under Exhibit A-2, which is dated 
5th September, 1962. This of course 
is a post notification sale. But in the 
absence of any other sale in the vicinity 
of a building site, the Court had to refer 
to Exhibits A-2, A-3 and A-4, which sales 
took place’ in the years 1962 and 1964 for 
purposes of a fair evaluation of the 
just compensation payable to the land. 

The witness examined for the Referring 
Officer, R.W. 2, in his evidence stated 
that the lands sold in S.No. 365 are 
in no way different from the lands ac- 
quired. The lands sold in S. No. 365 
are.lands which were. the subject-matter 
of the sale in Exhibit A-2. It cannot be 
said that Exhibits A-3 and A-4 relate 
to.sales which are dissimilar to the lands 
comprised in the sale deed Exhibit A-2, 

Having regard to the fact that P.Ws. 

l and 2 were not even cross-examined on 
their testimony as to the fitness of the 
acquired lands as building sites and the 
adoptability of the value in Exhibit A-2, 
we are unable to say that the value fixed 
by the Court below at Rs. 6,000 per 
acre on the date of the notification under 
section 4 (i) of the Act is in any way 
unreasonable. 


9. The last point urged before us is 
that the cross-objections in A:S. No. 
603 of 1973 are without merits. 

Learned counsel for the cross-objector in 
A.S. No. 603 of 1973 would say that 
he is entitled to severance compensation. 

According to him, the well in the land’ 
acquired; having been compulsorily taken 
away and severed .from the neighbouring 
lands which the well was watering and 
irrigating, he has suffered thereby and 
therefore he would be entitled to seve- 
rance compensation. We are unable to 
agree that this head of compensation pro- 
vided for in section 23 of the Act, would 
ever take in any such claim at all. 

“Severance compensation” as the term 
itself ‘indicates, is “compensation award- 
able to the affected person because of the 
severance of the land into different par- 
cels by reason of the compulsory acqui- 
sition. What is said is that because 
ihe well in the land has also been acquired 
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and for which compensation has also been 
paid, the surrounding lands of his have 
' suffered damage. Learned counsel for 
the cross-objector did not point out to us 
any specific provisions under which such 
a grant can be made and we are unable 
to find one ourselves under which this 
claim can be sustained. There is fallacy 
equally in this argiment because the com- 
pensation has been granted to the claim- 
ants not as an agricultural land, but as a 
house site. When we queried Mr ; 
S. Varadachary, whether he could still 
insist on his case for severance compen- 
sation, and whether the cross-objector 
would be willing to take compensation 
for the land on the basis that it is agri- 
cultural land, he expressed his difficulty. 

On that ground also, this claim for seve- 
rance is not sustainable. The appeals fail 
and even so the memorandum of cross- 
objections. They are dismissed. There 
will be no order as to costs. 

S.J: Appeals dismissed. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 

(Special Original Jurisdiction. ) 





PRESENT: —P. Govindan Nair, CJ. and. 


A. Varadarajan, J. 
K. S. Somasundaram and others 
Petitioners* 
v. ' 
The Secretary, Railway Board, Rail 
Bhawan, New Delhi and others 
Respondents. 
Railway Services — Determination of 
seniority — Grain Shop Department — 
Employees of Department wound up— 
._Employees absorbed as brakesmen m 
permanent department—Circular, dated 
16th October, 1952 of Railway Board 
fixing seniority—Petitioners who had 
lien in B grade promoted as A grade 
Guards—Decision of Supreme Court in 
General Manager, South Central Rail- 
way v. T. Venkata Rao, 4.J.R. 1976 
S.C. 678—Petitioners reverted as B 
Grade Guards—Order of reversion held 
bad—Petitioners restored to A grade— 
Constitution of India (1950), Article 
226. 
The petitioners were originally employed 
in the Grain Shop Department of the 


* W.P. Nos. 4163 to 4167 of 1976. 


2nd August, 1977. 
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Southern Rava ~The Grain Shop. 
Department was wound up in 1949 and 
the petitioners were absorbed as brakes- 
men in the permanent department. The 
principle for fixation of salary as well as. 
for the determination of seniority was. 
laid down by a circular of the Railway 
Board, dated 16th October, 1952. The 
petitioners -had their seniority -fixed by 
taking into account’ their services in the 
Grain Shop Department which resulted 
in their being promod as “A Grade 
Guards. 


In the case of certain class IH persons 
as they were called, the Railway Board 
decided not to allow them, the service 
they had in the Grain Shop Department 
for fixing their seniority in the perma- 
nent absorbing Department. Those 
persons approached the Andhra Pradesh 
High Court under Article 226 of the 
the Constitution which held that those 
persons could not be denied the services 
they had in the Grain Shop Department. 
This was subsequently confirmed by the 
Supreme Court. The Supreme Court 
had to deal with some persons who were 
absorbed as clerks in the permanent 
absorbing department and voluntered to 
be appointed as ` Assistant Station 
Masters. The passage in the decision 
of the Supreme Court in The General 
Manager, South Central Railway v. T. 
Venkata Rao, (1975) 4 $.C.C. 619: 

A.I.R.. 1976 S.C. 678, dealing with 
the question of seniority of these persons. 
contained in paragraph 5 thereof was 
misunderstood by the Railway Board 
who passed the. order, dated 14th July, 
1976 reverting the petitioners herein 
from 4 Grade Guards to B Grade 
Guards. The .petitioners challenged the 
validity of this order. 


Held: The decision of. the Supreme 
Court should be understood in the light 
of the specific contentions which had, 
been raised before the Court. That 
case did not deal with the initial absorp- 
tion in accordance with the principle 
laid down by the Railway Board itself 


- by circular, dated 16th October, 1952. 


The judgment dealt with a case where 
the persons so absorbed initially volun- 
tarily left the post of -clerks and dis- 
carded their normal avenues of promo- 


l 
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tion and chose to opt for what were 
called ex-cadre posts as'Asststant Station 
Masters. The Supreme Court could not 
be understood as having laid down that 
in the initial absorption, if the employer 
due to exigencies of the situations and in 
the exercise of managerial ‘functions 
decided that the absorption should not 
be only to clerical cadre but should be in 
such posts where the absorbed persons 
could be more conveniently and, parti- 
cularly, more usefully employed, ‘all the 
persons absorbed could not be treated 
similarly, one section having the benefit 
of the services rendered by them in the 
Grain Shop , Department and another 
section not getting that benefit. That 
would be clearly discriminatory, as such 
procedure would amount to deny- 
ing to some what had been given to 
others. But in fact the Railways did 
not so discriminate. They gave the 
brakesmen—the petitioners, the benefit of 
their services they had in the Grain 
Shop Department .as early as 1949 
and they remained as guards till the deci- 
sion.of the Supreme Court was rendered 
in the case referred to above. The 
Railway Board had, misunderstood the 
dicta in passing the order, dated 14th July, 
1976 and the consequential further 
orders reverting the five petitioners from ` 
Guards Grade A to Guards Grade B. 

There was no justification for this. - The: 
decision of the Supreme’ Court cited. 
above did not support such a procediire.- 

The order of the Railway: Board, dated 
14th July, 1976, was therefore liable to 
to be set aside as well as the consequential 
orders by which the petitioners had been 
reverted to the post of Guards Grade B 
from the post of Guards.Grade A and 
directions issued that the posts held by the 
five petitioners before,the order of the 
Railway Board dated 14th July, 1976 be 
restored to them. with consequential, 


_ benefits and their services continued in 


the cadre of Guards Grade A. 
[Para. 6.] 


Cases referred to:— 


The General M anager, South Central 
Railway v. K. Venkata Rao, (1975) 4 
S.C,C. 619: A.I.R. 1976 S.C. 678; 
The. General Manager, South C entral 
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Railway vy. A. V: R. Siddhanti, (1974) 
3 S.C.R. 207: (1974) 4 S.C.C. 335: 
A.I.R. 1974 S.C.: 1755. 


Petitions under Article 226 of the Cons- 
titution of India, praying that in the 
circumstances stated therein and in the 
affidavit filed therewith the High Court 
will be pleased to issue writs of manda- 
mus directing the respondents, to for- 
bear from giving effect to or enforcing 
or’ implementing the order of -the Rail- 
way :Board the Ist respondent herein as 
contained ' in the communication of the 
Ist respondent No. E(NG)11-74 RE1|2 
dated 14th July, 1976 addressed to the 
General Managers of all Indian Railways 
relating to seniority of Ex-Grain Shop 
Departmental- staff on - absorption in ` 
other departments in’so far as it relates 
to- the: petitioner in ‘each oe the petitions 
respectively. i 


V: R. Venkataraman, for “Petitioners. 


K. Venkateswara Rao, for Respondents. 


The Judgment öl the Court was deli- 
vered by 


Govindan Nair, CI .—The order i impugn- 
ed in these five writ petitions is the one 
dated’ 14th July, 1976 passed by the 
Railway Board, ‘the first’ respondent, 
reverting the five pétitioners who were 
on that date holding the post of A Grade 
Guards having their lien in -B Grade to 
the ‘lower post of B Grade Guards. 

Counsel for the petitioners contended 
that the order dated 14th July, 1976 of 
.the first respondent was passed.on a 
misunderstanding of the decision-of the 
Supreme- Court in General - Manager, 
South Central Railway v. T. Venkata 
Rao. ‘The facts are the following. 


2. There was a Grain Shop Depart- 
ment to supply provisions to the railway 
staff. The petitioner in these five writ 
petitions were appointed respectively on 
24th September, 1944, 17th March, 1945, 
25th June, 1943, 24th June, 1943 and 
24th June, 1943, the petitioner in Writ 
Petition No. 4164 of 1976 as attender 
and the petitioners in the other writ peti- 





. 1. (1975) 4 S.C.C.619: A.I.R. 1976 S.C, 678. 
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tions as clerks: 


on the winding up of the+Grain Shop 


Department all the petitioners were absor- 


bed as brakesmen in the permanent dë- 
partment. The principle of fixation of 
salary as well as the determination 
of seniority was laid down by a circular 
of the Railway Board dated 16th Octo- 
ber, 1952. Since we are concerned in 
this case only with the question of’ senio- 
rity,-we shall extract that part of the 
circular which specifically relates to the 
question of seniority and that is con- 
tained inb ‘the last. _ Sentence of the cir- 
cular: ; 


“They should be given only such 


seniority which they weəeuld have got 
had they been absorbed in the absorb- 
ing department Fight from. he e begin- 
ning of service” 


3. This sentence was put im because; 
as far as fixation of pay was concerned, 
the absorbed persons were entitled -to 
have their pay fixed taking into account 
what they were drawing and by reckon- 
ing the service which they have rendered 
in the Grain Shop Department. Such 
a procedure may result in- the position 
that a person with lesser ‘service will 
Teceive a higher pay.’ To avoid such 
persons getting higher pay’and also 
getting seniority over persons in the 
Grain Shop Department having longer 
service, the last sentence has been incor- 
porated. But that sentence also clearly: 
and unambiguously lays down that the 
‘seniority after absorption in ‘the ‘absorb- 
ing départment must be such that they 
would have if they were treated as hav- 


ing ‘been absorbed right from the begin“ 
service in the absorbing” 


ning of their 
department. This means that those 
absorbed could carry with them their. 
service in the Grain Shop Department. 
No distinction was sought to be made 


between persons who were absorbed as 
clerks and others who have been absorb-: 
ed as in the case of the five petitioners 


as brakesmen, or for that matter, in any’ 


other capacity in the absorbing depart- 


ment. From the wording of the circular, 
the general provision to be applied was 
that the service in the Grain Shop Depart- 
ment will be available for those who have 
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. The .Grain : Shop. 
Department was wöund up`in .1949 and, 


` there was no justification 


, (1978 


been absorbed in the permanent depart- 
ment. . That is how the circular was also 
tinderstood by the Railway Board and 
accordingly .the petitioners had their 
seniority fixed by taking into account ` 
their services in the Grain Shop Depart-. 
ment. This resulted ‘in their being 
promoted as A. Grade Guards. We-need 
not refer in detail to two of the decisions - 
of the Railway Board, one in 1957 and 
the other, on 13th January, 1961, for, the 
order dated 13th January, 1961, restored 
the position as we have stated ‘above, 


4. In the case of certain ‘Class IIT’ 
persons as they were called, z.e., those 
who were temporarily absorbed into 
the’ temporary Grain Shop Depart- 
ment and who were later taken into the 
permanent department, « the Railway 
Board decided not to allow them! the ser- 
vice they have had in the Grain Shop 
Department for fixing their seniority in 
the permanent absorbing department. 
Those persons who were thus denied 
their service in the Grain Shop Depart- 
ment challenged--the’ discrimination, as 
they called it, m proceedings under Arti- 
cle 226 of the ‘Constitution before'-the 
Andhra Pradesh’ High Court. ` and. the 
Andhra Pradesh High Court held > that 
for denying 
them the services they have had in the 
Grain- Shop Department. The Rail- 
way’s appeal before the Supreme Court 
failed and the Supreme Court confirmed 
the view of the Andhra Pradesh Ea 
Court. 


5. Some of the persons who have been 
absorbed as clerks in the permanent 
absorbing department volunteered to be 
appointed as Assistant Station Masters 
and they were-‘chosen and appointed as. 
Assistant Station Masters. The persons 


- so appointed as Assistant. Station Masters. 


took up the position that they were entiti- 
ed to have their _ seniority fixed in the 
cadre of Assistant Station Masters by 
taking into account the seniority they had 
in the clerical cadre fixed on the basis 
of the principle that their Grain Shop 
Department’s ‘service must also be count- 
‘ed. In dealing. with this question, the 
Supreme Court in the decision reported 
in The General Manager, S outh Central 


! 
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Railway v. T. Venkata’ Rao}, observed 
dn paragraph 5 of the judgment which we 
shall extract in full; for, the arguments 
in this case; to a very. Jarge extent, turn- 
ed on the construction we have to place: 
- «on the said paragraph of, the Supreme 
“Court judgment: 
“As respects the Sises OF Resfeiident 
- Nos. 4, 5 and 33 who were respectively 
Petitioners Nos. 4,,5 and 34 in the writ- 

` petition, the appellants” case was they 

` had been drafted into other cadres. 
They were originally given’ their_ 
seniority in „the cadre of Commercial 
Clerks as it-was given to the other 
«Grain-shop Clerks:- But later they 
‘volunteered ‘for promotion as Assis- 
‘tant Station Masters- in the years 1955, 
~ .and 1956. earlier to the receipt of the 
revised instructions of the Railway 

“Board in the years 1957 and 1961. 
They were confirmed as Assistant’ 
Station Masters and thereupon they: 
«ceased to have .any lien in the cadre’ 
rof Commercial Clerks. As regards 
Respondent No. 27 who was Petitioner 
No. 28 in the writ petition; certain . 
other facts were pleaded showing that 

_ ‘ibe had also’ gone to a different cadre. 
“The learned single, Judge did not make 
any Clarification or distinction in the - 
-application. of the instruction issued in 
‘the year 1952 in cases of Respondents 
“Nos. 10, 4, 5, 27 and 33. Argument 
-put forward by learned’ counsel for the 
. appellant is that determination of senio- 
rity on the basis of the decision of this 
‘Court -in Siddhanti’s. case”, would be 


‘only applicable in. the cadre 
of clerks and not mm any 
-other cadre lower or higher. . The 


grievance is justified to-some extent. 
Primarily the instructions issued in the 
year 1952, which were held to govern 
the cases of the employees like the res- 


pondents were’ for determination of. 


seniority in the-cadre of clerks. It 
was not meant to override any other 
instruction, rule or directions concern- 
ing the, determination. of any in 


(1975) 48.0.0. 619: A.LR. 1976 S.C. 

«578. 
2. ((1974) 3 S.C.R. 207: 
"895 : ALR. 1974 S.C. 1755. 
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r any other cadre. For instance if a 
person had become a’confirmed Assist- 
ant Station Master earlier than any of 
the Respondents Nos. 4, 5 and 34, the 
latter could not count his entire period 
of working in the clerk’s post for get- 

` ting seniority ovér the former. If, how- 
ever, the seniority determined on the 
basis of the “decision of this Court in 
Siddhantt’s case’, was to be reflected in 
determination ‘of the’ seniority in any 

~ other cadre to which any of the res- 

‘ pondents might have gone, then the 
seniority in the cadre of the clerk will 
have to be determined on the princi- 
ples laid down in Siddhanti’s caset.” 


It is seen from the portion of the judg- 
ment extracted that their Lordships have 
repeatedly referred™to the clerical cadre 
and there are even expressions showing 
that _ the: principle of carrying over the 
service in the Grain Shop Department 
will apply only to the ‘clerical cadre. 
Counsel for the Railway, therefore, was 
seemingly justified in contending that if 
the question of seniority in any cadre, 
other. than the clerical cadre arose for 
determination thé principle of the Sup- 
reme Court case should. be applied. 


6. But we think that we must under- 
stand this decision of the Supreme Court 
in' the light of the ‘specific contentions 
which had been raised before the Sup- 
reme Court. _ We must also remember 
that the case did-not deal with the initial 
absorption in accordance with the prin- 
ciple laid down by the Railway Board it- 
self, by circular, dated 16th October, 
1952. The judgment dealt with a case 
where the persons so absorbed initially, 
voluntarily left the post of clerks and 
discarded their normal avenues of pro- 
motion” and chose to opt for what are 
called ex-cadre posts as Assistant 
Station Masters. We cannot under- 
stand the Supreme Court as having laid 
down that in the initial absorption, tf the 
employer due to exigencies of the situ- 
tion arid in the exercise of managerial 
functions decided that the absorption 
should not be only to clerical cadre but 
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must be in such posts where the absorbed 
persons can be more conveniently and, 
particularly, more usefully employed, all 
the persons absorbed cannot be treated 
similarly one section having the benefit of 
the services rendered by them in the 
Grain Shop Department and another sec- 
tion not getting that benefit. That will 
be clearly discriminatory, as such a pro- 
cedure would amount to denying to some 
what has been given to others. But in 
fact the Railways did not so discrimina- 
tes. They gave thé brakesmen, the peti- 
tioners, the benefit of their services they 
have had in the Grain Shop Department 
as early as in 1949 and they were also 
duly promoted to the cadre of guards and 
they remained as guards till the decision 


of the Supreme Court was rendered in: 


the case which we have just referred to 
above. The passage which we have ex- 
tracted and tried to understand gave rise 









ink, have misunderstood the dicta in 
passing the order, dated 14th July, 1976 
and the consequential further orders re- 
verting the five petitioners from Guards 
Grade A to Guards. Grade-B. We see 
no justification for-this. The decision 
of the Supreme Court cited above does 
not support such a procedure.) We, 
therefore, set aside the order of the Rail- 
way Board, dated 14th July, 1976 as well 
as the consequential orders by which the 
petitioners have been reverted to the post 
of Guards Grade B from the post of 
Guards Grade A and and direct that the 
posts held by the five petitioners before 
the order of the Railway Board, dated 
\14th July, 1976 be restored to them with 
consequential benefits and -their services 
continued in' the cadre of Guards Grade 
IA. We direct the parties to bear their 
respective costs in these petitions. 


S.J. Petitions allowed. 
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IN THE HIGH COURT OF JUDI-- 
CATURE AT. MADRAS. aac 


PRESENT :—V . Balasubrahmanyan, J. 


R. Singaravelu Appellant® 


V. 


Govindasami Chettiar 


.. Respondent. 


Transfer of Property Act (IV of 1882),. 
section 91—Tamitl Nadu District Muni- 
cipalities Act (V of 1920), section 332 
—Property tax — Liability of landlord 
paid by tenant as statutory lhabtlity—- 
Tenani entitled to reimbursement—- 
Before full reimbursement by adjust- 
ment of rent payable, tenant evicted” 
from premises—Suit by tenant for œ 
charge decree in respect of the balance- 
of amount—Tenant entitled to .subroga- 
RON. i a’ 


} 


A tenant who was in occupation of a non- 
residential building within the municipa-- 
lity of Kumbakonam was paying the- 
municipal property tax which was actual- 
ly payable by the landlord. The tenant 
had paid Rs. 956.86 to the municipality- 
and the tenant was adjusting it towards- 
the rent payable by him. . However, the- 
tenant was evicted before he could adjust- 
the entire amount of tax paid by him and 
there was a balance of Rs. 540.28 for re- 
imbursement. So the tenant filed a süit- 
against the landlord for a charge decree- 
for the recovery of the amount on a 
charge of the very property. He claim- 
ed this” relief as a subrogee from the- 
municipality which had a statutory charge- 
over the property for the tax due on 
it. The suit was decreed as prayed for- 
and ‘confirmed on appeal. l 


On second appeal, 


Held: On the principle that any tenant- 
in occupation of an item of property sub-. 
ject to a simple mortgage had an inte-. 
rest in the equity of redemption, it should” 
follow that he would be one, of the per-- 
sons entitled to subrogation tinder sec-- 
tion 91 of the Transfer of Property Act. 

| [Pare. 9.] 





* S.A. No. 74 of 1974. 6th October, 1977 


i) : 
Although he was characterised as a tenant 
at will, it should be noticed that he was 
jn occupation of what was described as 
“non-residential: -building” within the 
Municipal limits of Kumbakonam. As 
such, the occupation of the building as 
well as the terms of the tenancy should 
be subject to the provisions of the Madras 
Buildings (Lease and Rent Control) Act. 
‘The tenant would, therefore, be properly 
described as a statutory tenant having 
tights of occupation, governed by the 
overriding provisions of the statute 
rather than by any terms of. the contract 
between him and his landlord. In this 
view, therefore, there cotild be practically 
no difference between a tenant for a term 
of years and a statutory tenant with such 
rights as were conferred on him’ by the 
statute. In thiscase,-the tenantshould 
be regarded as a person having a right to 
redeem the charge in'favour of the Muni- 
cipality, and he having paid the munici- 
pal taxes, should be regarded as subro- 
gated to the’ position of the Municipality 
entitled to enforce the charge against the 
landlord. '.  , [Para. 10.] 


Under section 332 of the Madras District 
Municipalities Act, -1920, the tenant as 
occupier of the property ‘was under duty 
bound to pay.the municipal property tax. 
This right for the purpose of section 91 
could not be less than that of a lessee pay- 
ing the taxes or discharging the mortgage 
of his landlord on the basis of an agree- 
ment. , [Para. 11.] 


Case 'referred to:— 


Pannalal v. Rajaram, (1926) 96 I.C. 
‘973. | a a 
Appeal against the decree of the Court 
of the ‘Principal Subordinate Judge, 
Kumbakonam, in Appeal Suit No. 54 of 
1971 preferred against the decree of the 
‘Court of the District Munsiff of Kumba- 
konam in Original Suit’No. 57 of 1969. 
S. W. Kanakoraj and'S. Sundaragopal, 
for Appellant. _ 

. K. Sarvabhauman and S. Kasinathan, 
for Resporfdent. | $ 

The Court delivered the following 
JupcMENT.—This second-appeal.raises a 
nice point about rights of..subrogation 
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which a tenant of a building may claim 
against his landlord while seeking reim- 
bursement through a Court of law of the 
municipal property tax which he has paid 
as occupier of that building: The ques- 
tion turns on a true construction of the 
relevant provisions of ‘the Transfer of 
Property Act, 1882, and the Madras 
District Municipalities Act, 1920. 

2. The tenant in this case was in occu- 
pation of a certain non-residential building 
within the municipal limits of Kumba- 
konam Town. He had been paying the 
municipal property tax on the building 
So far as the agreement 
of lease between, him and his landlord 
was: concerned, the liability for the rates 
had to be borne wholly by the landlord. 
Nevertheless the tenant was meeting the 
half-yearly demands, from the Munici- 
pality for the ptoperty tax only in vir- 
tue of his statutory liability as occupier 
of the building. Upto a certain time, 
such payments by him to the municipality 
amounted to, Rs. 956.86. Under the 
relevant statutory -provisions relating to 
tax recovery by municipalities, the tenant 
was entitled to obtain reimbursement 
from his landlord of the amounts paid 
by.-him as tax for the property in his 
occupation. This reimbursement he was 
entitled either by ‘way of adjustment 
against the rent due by him or other- 
wise. 

3. . In this case, before the tenant could 
fully adjust the payment of property tax 
against the rents accruing due, the land- 
lord obtained an eviction order from the 


' Rent Controller and took possession of 


the, building from the tenant. As on the 
date of vacant possession, the tenant 
owed the landlord .rent for thé premises 
for some months, but they amounted only 
to Rs. 416. . But this left a balance of 
Rs. 540.28 towards reimbursement of 
property faxes; already paid by him for 
the property. Hence he sued the land- 
lord for the amount, asking for a charge 
decree, . directing the recovery of the 
amount from the landlord on a charge of 
that very property. He claimed the 
right to this relief as a subrogee from the 
Municipality which had a statutory charge 
over the property for the property tax 
due on it. . Fe. 
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4. The landlord resisted the tenant’s suit 
on two main grounds which, in their very 
nature, were inter-related. One was 
that the tenant was not entitled to any 
subrogation of the rights of the Munici- 
pality in respect of the property tax paid 
by him. The other. was: that the suit 
was barred by limitation as a simple. 
money suit. 


5. The, trial Court 
contentions. It ‘held’ ‘that the tenant 
was entitled to sue ‘the landlord for a 
charge decree -im ‘virtue of his having 
been subrogated to the rights of ‘the 
Municipality. F ollowing ‘up this deter- 
mination the trial -Court held: that the 
period of limitation for a suit of this kind 
was 12 years ‘under “Article 62 of the 
Schedule to the Limitation Act, 1963: On 
the ‘facts ‘it was found that the suit had 
been filed’ within this time-limit. . ’ The 
trial Court accordingly directed the land- 
lord to.. pay the amount’ within three 
months and granting leave to the tenant 
to apply to the Court for bringing the 
property for salé in the event of default 
in payment of the amount’ decreed with- 
in the time stipulated. 


6. The iradi appealed to the Sub- 
Court, Kumbakonam raising the same 
contentions as during the trial. The 
learned Subordinate Judge, however, Te- 
jected them and confirmed the prelimi- 
nary decree. " The landlord has’ now 
brought the matter in second appeal.” 


T: The charge on the suit property, thé 
benefit of which ‘i is claimed by ‘the tenant 
in this case, is a'charge not by agreemént 
between him and his. landlord, but by 
operation of law. Payment of munici- 
pal property’ tax to the Municipality is a 
statutory liability, under the Madras Dis- 
trict Municipalities Act, 1920. Under. 
section 85 of that Act, it is a first charge 
on the property. - Section 332 of the Act 
confers a right of reimbursement on the 
occupier of the property to reimburse 
himself from thé landlord the amounts 


he has-paid to the municipality by way. 


of property tax to the building under his 
occupation. . Section 100 of the Trans- 
fer of Property Act, 1882 does cover 
such charges. The same provision, sec- 
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rejected both the - 
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tion 100, it may be observed, expressly 
adopts all the. provisions in the Transfer 
of. Property. Act relating to simple mort- 
gages to: ‘charges as well, so far as may 
be. . Learned ‘counsel for the appellant 
accordingly invited my attention to sec- 
tion 91 of the Transfer of ‘Property Act 
to find if the claim’ of. the tenant in this: 
case to subrogation.can-be placed within 
the four corners of‘that section.: His 
argument was that\section 91 (a). applies 
only to persons,.who have an interest in: 
or-upon the property mortgaged or in or 
upon the right to redeem the mortgaged 
property. He.pointed „out that in the 


‘present case’ the tenant was ‘a tenant at 


will, the tenancy not being for any: term 
of years.certain. On this basis, learned 
counsel argued that +the-tenant in this 
case: cannot invoke section 91. It: was 
but a step from this argument for learned 
counsel to contend that the suit for reim- 
bursement filed by the tenant.cannot have 
been;filed as a mortgage suit, for the pur- 
pose of taking advantage. of the longer 


, period of time provided. by the Limita- 


tion Act for suits of that kind.-_ Learned 
counsel cited a decision in support of his 
contention reported in Pannalal v. Raja- 
ram‘, a decision of the Nagpur Judicial 
Commissioner: That case raised the 
applicability of section: 91' ‘of ‘thé: Trans- 
fer of Property <Act'to a lessee from the 
mortgagor. In the course of his judg- 
ment, the learned Judicial Commissioner 
observed : = 


} 


“After the creation of a valid mort- 
. gage what is left with the mortgagor 
- is the eqiity of ‘redemption. If the 
mortgage is without possession, the 
mortgagor’ s equity of redemption com- 
‘prises also ‘the right.to enjoy the mort- 
gaged property. Consequently, if the 
mortgagor grants a lease of the: mort- 
gaged property to another, the ‘latter 
‘becomes’ a. transferee of a portion of 
‘the equity- of redemption and as such 
is a person having an interest in the 
property or at-least in the right.to re- 
deem the property within the meaning 
of section 91, clauses’ (a) and (b) of 
the Trarisfer ‘of Property: Act.” ` 


I 


+ 
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8. Learned counsel for the landlord, 
however,. sought to, build his argument 
on the following further observations of 
the learned Judicial Commissioner : 


reer E .1 ‘hold-that the words ‘any 
person ieee any interest in the pro- 
-perty’ or ‘any person having an:inte- 
_rest in the right to redeem the property’ 
as used in section 91 of the Transfer 
of Property Act are sufficiently wide 
to include.a lessee for a term-of years.” 


9. Learned counsel’ emphasised «the 
words “térm of years” occurring in the 
passage last cited, and urged that the 
principle of this decision was ~confined 
only to a lessee for a term of years and 
cannot be applied to~stuch cases as the 
present where the tenancy is precarious 
and is for an’ uncertain duration. I am 
unable to accept this-contention. The 
passage last: cited from the judgment of 
the learned Judicial Commissioner can be 
explained: by reference to. the arguments 
addressed ‘in: that case., The argument 
there was that even a lessee had a right 
to redeem and can claim under section 
91 to be subrogated tothe position of 
amortgagor. This argument was sought 
to be minimised by reference to certain 
earlier authorities which had’ applied 
section 91 to lessees who in those earlier 
cases happened to be holders of perma- 
nent tenures. It was only by way’ of 
discounting the validity of the distinc- 
tion sought to be made as between: perma- 
nent lessees and other kinds of leases 
that the learned Judicial Commissioner 
made the observation: that ‘even in cases 
‘where the lease is for a term of years, 
the lessee in question would have the 
tight of subrogation -under section’ 91. 

The question whether a tenant at will in 
occupation ofa mortgaged property has 
any stich right was not discussed in the 
said judgment, for, on the facts of that 
case! there was no occasion forthe learn- 
ed Judicial Commissioner to: discuss ‘that 
point. In ‘my view, on the principle 
that any tenant-in occupation of ‘an item 
of property subject to‘a simple ‘mortgage 
has an interest in the equity of redemp- 
tion, it must follow ‘that he would be 
one ‘of tha persons entitled to subrogation 
under section 91 _ of me Transfer of 
Property Act. 
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iQ. - There is yet another consideration 
which would operate in favour of the 
tenant .in this case. Although he is 
characterised as a tenant at will it must 
be noticed ‘that he is in occupation of 
what is described as “non-residential” 
building within the municipal limits of 
Kumbakonam. As stich, the occupation 
of the building as well as the terms of 
the tenancy must be subject to the provi- 
sions of the Madras Buildings (Lease and 
Rent Control) Act. The tenant Re 
therefore, be properly described as - 

statutory. tenant having rights of occupa- | 
tion, governed by. the overriding provi- | 
sions ‘of the ‘statute rather than by any 
terms of the.contract between him and 
his landiord. It is notorious that this 
statute protects the occupation of 
tenanis of:such buildings-and the tenants 
are liable to eviction only on certain 
grounds being made out by the landlord . 
tothe satisfaction of the Rent Control- ` 
ler. In.this view, therefore, there can 
be practically no difference between af 
tenant for a term of years and a statu-| 
tory tenant with such rights as are con- 
ferred on him by the statute. Hence, 
even giving a restricted application to 
the principle decided in Pannalal v. 
Rajaram’. I am satisfied that in this 
case the tenant must be regarded as a 
person having a right to, redeem the 
charge in favour of the Municipality, 
and he having paid the municipal taxes, 
must be regarded as subrogated ‘to the 
position of the Municipality entitled to 
enforce the charge. against the landlord. 


‘11. In my view, on.the language of} 
section 91 of the Transfer of ‘Property | 
‘Act, the position of a tenant who pays 
statutory dues to the Municipality should 
be regarded as an a fortiori case. , With 
reference to such - a person it may be 
truly said - that, what he possesses’ is not 
just a mere “right” to redeem... It is 
something more. -Under-section 332 of 
‘the Madras. District Municipalities Act, 
1920, the tenant, as occupier:of the pro- 
perty, is under: duty bound -to pay the 
municipal property. tax.. Tt seems to 
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e, therefore, that his. right for the 
urpose of section 91 could not be less 


than that of a lessee paying the taxes or - 


discharging the mortgage of his landlord 
on the basis of an agreement. 


12. BoE all the above reasons, I feel 
that the judgment and . decree of the 
learned Subordinate Judge are correct in 
law. The second appeal is dismissed 
‘but ia the circumstances, without costs. 


S.J. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. ` 


‘PRESENT :—-T. Ramaprasada Rao ` and 
S. Ratnavel Pandian, JJ. 


—— Appeal dismissed. 


R. P. Ganesan and others 


Appellants* 
I. E ° ois yi fald 
The Collector of Madras 

Respondent. 


Land Acquisition Act (I of 1894), sec- 
tion 25—Land belonging, to temple 
acquired by Governmeni—Trustees pre- 
ferring claim of Rs. 250 per ground— 
Change. in trustees—New trustees mak- 
‘ing claim for enhanced compensation at 


the rate of Rs. 1,250 per ground — . 


Reference under section 18 — Claim 
ejected by civil Court — Appeal by 
trustees—New trustees held bound by 
claim made by the old trustees. © 


Temple lands were sought to be acquired 
‘by the Government and the then trustees 
-preferred a claim of Rs. 250 per ground 
as compensation. An award was passed 
‘by the Land Acquisition Officer. Subse- 
-quently there were changes in the trus- 
‘tees and the new trustees preferred a 
claim . for enhanced compensation at-the 
rate of Rs. 1,250 per ground. A refer- 
ence was made under’ section 18 on the 
-direction of the High Court. However, 
the civil Court declined to decree ‘the 
claim of the new trustees. 
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‘of the Land Acquisition Act 
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On appeal, 


Held: The successors to public bodies 
should suffer all the resultants of the acts 
of their predecessors. In the absence 
of proof of negligence it could not be 
said that the prior administrators of the 
Devasthanam omitted to make a claim; 
far from it. On the other hand, they 
did make a claim which was certainly 
not an gmission to make a claim. The 
successors-in-interest of the quondam 
trustees were bound by the claim made 
by their predecessors. [Para. 7.] 


Cases referred to :— 


Collector of Madras v. K. Gokhale, 
(1976) 1 M.L.J. 3 (S.N.); Gopayya 
v. Deputy Collector of Tenali, (1922) 
ILL.R. 45 Mad.:421: 15 L.W. 366: 42 


M.L.J. 298: A.LR. 1922,Mad. 100 (2). 


Appeal against the decree dated 24th 
December, 1965-of the City Civil Court 
(4th Assistant Judge), Madras in L.A.C. 
No. 103 of 1962. 


T. Aravamuda A yyangar, 
Venkatachalam and M. A. 
for Appellant. 


A. FP. 


Srinivasan, 


The Additional Government Pleader, for 


“Respondent. 


The- Judgment of the Court was deli- 
vered by 


Ramaprasada Rao: J — This appeal is 
against the judgment of the Fourth Assis- 
tant Judge, City Civil Court, Madras in 
L.A.C. No. 103 of 1962. ‘Briefly, we 
can state the necessary facts relevant for 
consideration: On 15th, September, 
1954 a notification under section 4 (1) 
(herein- 
after called'the Act), was made to com- 
pulsorily acquire 28-88 acres of land 
belonging to the appellants. and com- 
prised in S. No. 1|1 of Ayanavaram for 
the purpose of constructing quarters for 
the staff attached to the Integral Coach 
Factory. The appellants-Devasthanam 
were at all material times ‘represented 
by the trustees appointed by competent 
authorities and. the body of trustees, 


i 


‘who were then functioning, on receipt of 
the notice of enquiry into the subject 
from the Land Acquisition Officer under 
sections 9 and 10 of the Act, preferred 
their objections and in particular made a 
claim requesting the grant of a compen- 
sation at the rate of Rs. 250 per ground. 
‘Thereafter, apparently no appearance 
was made by them and this resulted in 
the Land Acquisition Officer passing an 
award on 6th May, 1955. At thie time 

‘of the passing of the award the claim- 
ants were not present. The Land 
Acquisition Officer issued the'usudl notice 
-under section 12 (2) of the Act. Such 
‘notices were admittedly issued on 23rd 
July, 1955. For reasons not -very 
‘clear, the trustees of the Devasthanam 
again made a claim increasing their 
demand from Rs. 250 to Rs. 1,250 per 
ground. The Land Acquisition Officer 
himself rejected a request ‘for re-enquiry 
into the subject-matter which apparently 
the trustees then -wanted. The- order 
‘of rejection was made on 21st Septem- 
ber, 1955. Then the Devasthanam 
once again reiterated their stand and 
wanted a reference under section 18, not 
‘being satisfied with the award passed. by 
‘the Land Acquisition Officer, on-6th May, 
1955. As by then the time available in 
law for such references under section 18 
of the Act was over, the Land Acquisi- 
tion Officer, who had no jurisdiction to 
refer such belated applications for refer- 
‘ence to civil Courts, rejected the peti- 
tioners’ application for reference dated 
5th November, 1955 on 11th November, 
1955: Thereafter ‘the 
filed two writ petitions: Chennai Sri 
Ekambareswarar Devasthanam by Trus- 
tees, A. N. Parasuraman and 2 others v. 
‘Collector and Land Acquisition Officer, 
Madras’. They prayed . for a writ 
‘of mandamus directing ‘the’ Collector 
and the Land Acquisition Officer, 
Madras to refer the matter relating 
to award No. 5 of 1955 regarding the 
appellants’ lands to the Principal Judge, 
‘City Civil Court, and also sought for a 
‘similar writ for a fresh enquiry into the 
subject-matter under section 11 of the 
Act. In fact, the prayer for reference 


æ 
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Devasthanam | 
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under section 18 of the Act on the foot: 
that their earlier application to the statu- 
tory authority was rejected by him was 
an alternate to the other request for the 
issuance of a writ of mandamus to hold 
a fresh enquiry under section 11 of the 
Act in regard to the fixation of the com- 
pensation for the lands of the. appel- 
Jants. In the affidavits in support of the 
writ petition, the appellants averred 
that there was a change in the Board of 
Trustees and when the new trustees 
took charge they became aware that the 
claim made by the quondam’ trustees was 
grossly inadequate and would- alsa accuse 
the erstwhile trustees of gross’ negligence 
resulting in considerable loss to the insti- 
tution. They ultimately, as already 
stated in the alternative asked for a 
reference under section 18 of the Act 
on the ground that they did not have any 
knowledge of the passing of the award 
and that therefore the lapse of time was 
to be condoned. . Srinivasan, J., who 
went into the question observed thus: 


“Tt is not denied by the petitioner that 
all the notices that a person interested 

- was entitled under the provisions of the 
Act upto the stage of. making of the 
award were in fact issued and served 
upon the petitioner. The petitioner’s 
further claim that the then trustees 
were guilty of gross negligence in 
making a claim only for compensation 
at the very low figure of Rs. 250 per 
ground, does not arise for considera- 
tion here. In these circumstances, 
there can be no question of directing a 
fresh enquiry.’ 


But the canes Judge, on an overall 
appreciation of the case, was satisfied that 
the appellants should be given an oppor- 
tunity and therefore he issued an order 
directing the Collector to refer the appli- 
cation made by the trustees under sec- 
tion 18 of the Act to the civil Court hav- 
ing jurisdiction. It was in those cir- 
cumstances that the reference was made 
to the learned City Civil Judge at Madras. 


2. In the Court below the same point 


“was reiterated by the appellants and they 


urged that consequent upon the mistaken 


-claim made by the quondam trustees 
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which sloped down from their negligence 
a proper and just claim could not be 
made in time and therefore they request- 
ed the Court below to consider their in- 
creased claim for compensation and 
effectively wanted a rehearing of the 
entire award proceedings. The learned 
‘Judge did not countenance the argument. 
In so far as the claim of the appellants 
for increased compensation was concern- 
ed, he invoked section 25 (1) of the Act 
and, finding no sufficient cause or omis- 
sion in the making of the claim on the 
part of the Devasthanam as such would 
not even countenance the request of the 
claimants for an increased compensation 
as there was a statutory bar for such 
grant under section 25 (1) of the Act. 
In the result, therefore, he decreed that 
the appellants were not entitled to any 
enhanced compensation. It is as against 
this the present appeal has been filed. 


3. This is a very unfortunate case in 
which a public institution is running from 
pillar to post to get their just compensa- 
tion. As-ignorance of law is no exctise 
and as the necessary evil in that doc- 
trine has to work against a person as 
well-as against an institution, the appel- 
lants, as would be seen. hereafter, can- 
not be helped. $ 


4. From the hypothesis - sought to be 
placed by the appellants in the Court 
below, it appears that the- claimants 
would be entitled to more compensation 
than what was granted undér the award. 
But the point for consideration and 
which was the only point urged before 
us by Mr. N. S. Raghavan, is whether, 
in the circumstances of the case, the 
Devasthanam has the legal right to claim 
an increased compensation over and 
above the quantum claimed in the imitial 
stages in the award enquiry before the 
-Land Acquisition Officer. It is com- 
mon ground that the Devasthanam 
-represented by its then trustees at the 
-appropriate time asked for compensation 
at the rate of Rs. 250 per ground. 
There was a change in the .Board of 
trustees and the successor Board realis- 
ing that the compensation claimed was 
“ridiculously low sought for increased 
compensation. Whether this could be 
done and whether a re-enquiry on the 
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foot that the quondam trustees were 
negligent in the discharge of their ofh- 
cial duties in not making a proper and 
just claim could be gone into in the 
teeth of section 25 (1) of the Act is the 
question. 


5. Mr. Raghavan would say that there 
is no estoppel on the part of the claim- 
ants in seeking an increased compensa- 
tion. -Understanding it as a general 
contention it is well-founded. But.the 
contention has to be applied to the facts. 
in the case and in the light of the statu- 
tory provision with reference to it; it is 
not disputed before us that 1f a perfect 
and a legal claim has been made under 
section 25 (1) by a claimant under the 
Act, then the law precludes from changing 
over and making an increased compen- 
sation in the sense that it is over and 
above the rate of compensation’ claimed 
earlier. There is only one exception to: 
this generic principle which is contained: 
in section 25 (2) and (3) of the Act. 
That exception is couched in the follow- 
ing language: 


“Section 25 (2): When the applicant 
has refused to make such claim or has 
omitted without sufficient reason (to: 
. be allowed by the Judge) to make such 
claim, the amount awarded by the 
Court shall in no case exceed the 
amount awarded by the Collector”. 


Reading this exception contained in sub- 
section (2)-of section 25 in conjunction 
with the relatively equitable provision in 
sub-section (3) of section 25, it is clear 
that when the applicant has omitted for 
a sufficient cause to make such a claim, 
then the Court of reference may award 
to him an amount in excess of the amount 
awarded by the Land Acquisition Officer. 


‘But the foundation of such an equitable 


grant is that the applicant omitted with 
sufficient reason to make such a claim. 
What is sufficient reason cannot be iron- 
jacketed and it has to necessarily’ vary 
with the facts and circumstances of each 
case. But what is refuSal is apparent 
and needs no further elucidation. If 
the applicant has refused to make a claim 
then he has no option except to take such 
compensation granted to him by the 
Collector and! cannot ask for any. amount 
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in excess thereof, inspite of.the fact that 
he has -successfully sought for a refer- 
ence-under section 18 of the Act and the 
Civil Court is in seisin. of the same. 

But in a case where it is proved. by mate- 
rial that the omission to make a parti- 
cular quantum of a claim was with suffi- 
cient reason and if the Court of refer- 
ence on reasonable enquiry is satisfied 
that there was such sufficient reason for 
the claimant in not having asked ‘for an 


amount in excess of that claimed by him 


originally before. the. Land Acquisition 
Officer then the Court’s power to invoke 
the beneficial provision of sub-section 
(3) of section 25 of the Act is not taken 
away. In ‘fact in a recent decision in 


Collector of Madras v. K. Gokale+, 


this Division Bench referred to these pro- 
visions in the following manner :— 


“The rigour ‘of section 25 (2) of the 
Land Acquisition Act is mitigated by 
section 25 (3) according to which the 
Court, on being 
was sufficient reason for the claim- 
-ants lapse under section 25 (3) can 
award a’stim in excess of the amount 
awarded by the Collector”. 


It is therefore a primary ,requisite that 
‘the civil Court should be, satisfied about 
the bona fides of the claimant’s conduct 
and the reason given for his lapse in not 
having made-a proper. claim before the 
proper authority in appropriate time.- 


6. Mr. Raghavan’s contention is -that 
the negligence pleaded by the appellants 
both before the -trial Court and before 
us is an indicia of:sufficient cause. ` .We 
may at once state that when they sought 
for a reference on 5th November, 1955; 
the Devasthanam stated thus: 


“We are surprised that we, -have had 
no notice from you regarding. the pass- 
ing of the award in the above. . In 
fact, we applied to you .for. amending 
our claim and we expécted that. you 


will fix a date for the hearing of the’ 


said petition. ~ However, you have 
now informed us-that an award was 
passed in ‘May, 1955. We have al- 
ready intimated to you. that the claim 
made at the rate of Rs. 250 per ground 
OES Ne TAS SR I EA AE A ED 
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satisfied that there- 
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was a mistake for Rs. 1,250 having 
- regard to the market value of the land. 
‘It is-also found that you have made no 
reference in the award to our claim 
regarding-the tank and the temple, and 
-the award is incomplete and not in 
‘order. The compensation given is 
“totally inadequate and all the claims 
put forward have not been dealt with. 


..We request you to refer the award to 
the Chief, Judge,- Court of Small 
Causes, Madras, under section 18 of 
the Land Acquisition Act.” 


There was no whisper about the negli- 
gence of the erstwhile Board of trustees. 
In the above letter, the ground mentioned. 
was ‘mistake’. Even before the trial 
Court no attempt was made to prove 
negligence or fraud on the part of the 
quondam trustees. The finding is that. 
there is absolutely no evidence to show 
that, the trustees acted adversely or 
fraudulently to the interest of the trust 
and in consequence there was gross neon 
gence on their part. Srinivasan, J., 

the writ petition rightly observed tat 
there was no plea to go into that ques- 
tion ‘as it was not necessary for him to 
do so. But when the necessity arose 
the appellants did not take any effort to 
substantiate’ their allegation. 


7. ' Then: the next question is -whether 
there was any omission.in -the matter of 
making a claim within the meaning of 
section 25 (2) of the, Act. We have 
already made it clear that this is not a 
case where an applicant refused: to make 
a claim. . The omission referred to in 
sub- section (2) of section 25 is referable. 
to an overt act on the part of the appli- 
cants themselves. It cannot be said that 
in the instant case the act of the quondam 
trustees is something very different or 
should be understood. so from the act of 
the trustees who’ succeeded. In such 
public institutions it is common to expect | 
the Board of trustees to change from time | 
to time. - The successors to such public} 
bodies - should therefore suffer all the! 

resultants of the acts of their predeces-|, ' 
sors. In the absence of proof of negli-| 
gence it cannot be said that the prior ad- 
ministrators of the Devasthanam omitted 
to make a claim; far from it. On the 
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other hand, they did make a claim 
which is certainly not an omission to 
|make a claim. Only if an omission has 
occurred, the question whether such an 
omission was with or without sufficient 
reason can arise for consideration. But 
when a claim has been made by the pre- 
‘vious administrators, we fail to under- 
stand the contention that there was an 
omission to make a claim. The succes- 
‘sors in interest of the quondam trustees 
‘are bound by the claim so made by their 
predecessors. It therefore follows that 
‘in the instant case and having regard to 
the facts therein it cannot. be said that 
there was any omission to make a claim 
as required under the provisions of the 
Land Acquisition Act. Reliance is 
sought to be placed on a decision of our 
‘Court in Gopayya v. Deputy Collector 
of Tenali.1 That was a case where the. 
learned Judges said that a reversioner to, 
the estate of a Hindu widow is not her 
legal representative and is not bound by 
her acts on any principle of estoppel. It 
was in those circumstances they enter- 
tained in equity the representations made 
‘by the reversioner independent of the 
Hindu widow after the passing of an 
award and accepted him as a person inte- 
-rested in securing compensation by seek- 
ing for a reference under section 18 of 
the Act. The principle therein is un- 
‘assailable but it does not apply to the 
facts of this case. 


8. No question of estoppel arises in 
this case. But on the other hand the 
Board of.trustees who succeeded another 
Board of trustees . cannot maintain that 
‘they have an individuality different from 
the previous board'and that they could 
ignore ‘the relative acts- done by the 
quondam Board and proceed on the foot 
that on assumption of their office they 
are persons totally different from and 
independent of the quondam Board and 
that the proceedings should start fresh 
in so far as they are concerned parti- 
ccularly in the matter of seeking for com- 
-pensation or seeking for enhanced com- 
‘pensation under the provisions of the 
Act. The lower Court was therefore 
tight in rejecting the claim for increased 


1. 42 M.L,J. 298 : 15 L.W. 366 : (1922) LL. 
R.45 Mad. 421 : A.I.R. 1922 Mad. 100 (2). 
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compensation.. This is so because the 
appellants-as Board of trustees (may be 
a different set of trustees) claimed only 
a.sum of Rs. 250 per ground. This 
was granted by both the Land Acquisi- 
tion Officer and the civil Court. The- 
civil Court did not grant any excess 
compensation becatise it had no jurisdic- 
tion to do so. Under these circum- 
stances, the appeal ‘fails and is dismissed. 
But, as we characterised these proceed- 
ings as an unfortunate one, there will 
be no order as to costs. 


S.J. Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 





(Special Original Jurisdiction. ) 
PRESENT :-—S. Mohan, J. 


S. Venkataraman Petitioner* 


U. 


The Deputy Registrar of Co-opera- 
tive Societies, Thanjavur and others 
.. Respondents. 


Tamil Nadu Co-operative Societies Act 
(LIII of 1961), sections 65, 71—Cons- 
titution of India (1950), Article 226— 
Co-operative Sub-Registrar accused for 
loss—Notice under section 71 (1) issued 
—Explanation filed not accepted—Ex 
parte statements used against the S ub- 
Registrar and order of surcharge passed 
Validity challenged — Violation of 
principle of natural justice in not giving 
petitioner opportunity to cross-examine 
witnesses — Writ of certiorari issued 
quashing order. 


The petitioner was a Co-operative Sub- 
Registrar. Under section 65 of the 
Tamil:'Nadu Co-operative Societies Act 
an enquiry was conducted against him. 
As a result of this a notice under sec- 
tion 71 (1) was issued to the petitioner 
to show cause why an order of sur- 
charge should not be passed against him. 
The petitioner submitted his explanation 
submitting that statements obtained from 


ee 


+ W.P, No. 4953 of 1975. 16th November, 1976 


I) VENKATARAMAN 9, DEPUTY: REGISTRAR OF CO-OPT. SOCIETIES (Mokan, J.) 


various ‘persons behind his back should 
not be relied on. However, an order 
of surcharge was passed against the peti- 
tioner. Thereafter the petitioner pre- 
ferred an appeal to the Co-operative 
Tribunal and this was dismissed. 


Held: Undoubtedly .if a liability was 
sought to be fastened to the petitioner 
on the basis of certain statements, he 
should be given an opportunity to cross- 
examine those witnesses.‘ But no such 
opportunity was ever afforded to the 
petitioner.’ Merely because the- peti- 
tioner did not specify the documents 
which he wanted to peruse, it would not 
mean that it would cure the failure to 
afford an opportunity. So also, the 
fact that he ‘had a remedy by way of 
appeal to the Co-operative Tribunal was 
not a substitute for not affording an 
opportunity since the same handicap 
which was prevailing ‘before the original 
authority would continue to prevail. 
In the.result, on the simple ground . of 
violation of the principles of natural 
justice, the writ petition was liable to be 
allowed and the impugned order quashed. 


_[Paras. 4 and 5.] 
Case referred to:— 


Soundaram v. Entertainment Tax Ofi- 
cer, (1969) 2 M.L.J. 6. ` 


Petition under Article 226 of the Cons- 
titution of India, praying that in the 
circumstances stated therein, and in the 
‘affidavit filed therewith, the High Court 
will be pleased to issue a writ of certio- 
rari calling for the records of the first 
respondent in R.C.. No. 16758|68-L 
dated 3rd April, 1970 and of the 2nd 
respondent in C.M.A. No. 1 of 1971 
dated 15th October, 1974 and quash the 


proceedings of the respondents 1 and 2 


dated 3rd April, 1970 and 15th October, 
1974, respectively. 


R. Krishnamoorthy, for Petitioner. 


N. R. Chandran, for Government Plea- 
der, for First Respondent. 


R. G. Rajan, for Third Respondent. 


The Court made the following 


OrDER.—This writ petition is filed ` to 
quash the order of the first respondent 
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(Deputy Registrar of Co-operative Socie- 
ties, Thanjavur) made in R.C. No. 
16758|68-E dated 3rd April, 1970 as 
confirmed by the second respondent 
(The Co-operative Tribunal (District 


Judge), West Thanjavur) in C.M.A. 


No. 1 of 1971 dated 15th October, 1974. 


2. ‘`The petitioner herein is the Co- 
operative Sub-Registrar and he was serv- 
ing in that capacity during the period 
from 25th December, 1965 to 21st Janu- 
ary, 1968 in the third respondent society. 
Under section 65 of the Tamil Nadu 
Co-operative Societies Act (hereinafter 
referred: to as the Act), an enquiry was. 
conducted into the affairs of the Society. . 
On 19th September, 1969 the first res- 
pondent issued a notice under section 71 
(1) of the Act calling upon the petitioner 
to show cause why an order of surcharge 
should not be passed against him for the 
loss of Rs. 26,000 and odd. The peti- 
tioner ‘submitted an explanation on 29th 
Navember,- 1969 contending that the per- 
son in charge of the assets and other 
stocks;-cash etc., of the Society was the 
President. But- one of the ‘foremost 
contentions was that the Department was 
not entitled to place reliance upon the 
statements obtained from the various 
persons behind the back of the petitioner. 
An order-was passed on 3rd April, 
1970 surcharging him to the tune of 
Rs. 26,552.92 with a.direction to pay 
interest at 12 per cent. per annum. 
Aggrieved by the said order, the peti- 
tioner preferred C.M.A. No. 1 of 
1971 before the second respondent and 
that appeal was also dismissed by the 
judgment dated 15th October, 1974. It 
is under these circumstances, the present 
writ petition has been filed. 


3. The main ground of attack though 
several grounds have been raised attack- 
ing the order of the second -respondent 
urged-by Mr. R. Krishnamurthi learned 
counsel for -the petitioner is that under 
section. 71 of the Act when the liability 
is sought to be fixed as against the peti- 
tioner, who was no other than the Secre- 


. tary-to- the tune of Rs. 26,000 and odd, 


there ought to have been an enquiry. At 
any rate, it was submitted, that when the 
petitioner, in his reply to the show cause 
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notice made it specifically clear that the 
ex parte statements obtained against him 
from the various persons should not be 
used against him and in so far as they 
were used against the petitioner in pass- 
ing the order of surcharge, there is a 
clear violation of the principles of natural 
justice and on this ground alone the 
order is liable to be set aside. The 
Jearned Government Pleader would con- 
tend that section 71 by itself does not 
contemplate any enquiry. The basis for 
taking action under section 71 is the 
report under section 65 of the Act, and 
in the instant case a show cause\notice 
was issued against the petitioner and not 
being satisfied with the explanation 
given by him, the order of surcharge 
came to be passed, and the petitioner at 
that stage was called upon to state the 
documents which he wanted to peruse. 
But he did not avail himself of the 
opportunity and therefore it 1s not cor- 
rect to contend that it is a elation of 
the principles of -natural justice. 


4. Section 65 of the hea contemplates 
an, enquiry into the affairs of the Society. 
When an enquiry takes place under that 
section, it would reveal the loss sustain- 
ed by the Society. In order to fix the 
individual liability to surcharge, sec- 
tion 71 will have io be resorted to by 
the departmental officials. Whether a 
further enquiry under section 71 will 
have to be conducted or not is not a 
point which calls for my decision-in view 
of my following ‘finding about the viola- 
tion of the principles of natural justice. 
In the instant case, a show cause notice 


was issued. No doubt, in reply to that 
notice, the petitioner contended ‘that 
statements obtained behind his back 


should not be used against him without 


his being given an ‘opportunity to ques- 


tion the correctness of that statement. 
Nevertheless, it is conceded by the learn- 


ed counsel appearing for the department: 


that those ex' parte statements were used 
against the petitioner when passing ulti- 
mately the order of surcharge. 
doubtedly if a liability is sought to be 
fastened to the petitioner on the basis of 
certain statements, he should be given 
n opportunity to cross-examine those 
witnesses. But no such 
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was ever afforded to the petitioner. 
Merely because the petitioner did not 
specify the documents which he wanted 
to peruse, it will not mean that it will 
cure the failure to afford an opportunity. 
So also, the fact that he had a remedy 
by way of appeal to the Co-operative 
Tribunal is no substitute for not afford- 
ing an opportunity since the same handi- 
cap which was prevailing before the 
original authority would continue to pre- 
vail. In this connection, a reference 
may be made usefully to the decision of 
‘a bench of this Court in Soundaram v. 

Entertainment Tax Officer?. The head- 
noie ‘of the said decision reads thus: 


“The materials collected by the Depart-. 
ment behind.the back of the assessee 
- may well be used by the Departrhent — 
-to initiate proceedings, but cannot be 
used, in such proceedings, to the pre- 
judice of the assessee unless he has 
been given a proper and reasonable 
- opportunity of answering such mate- 
rials. The assessee can do so only if 
he was fully informed of the materials 
which the Department proposed to use 
against him, and given a reasonable 
‘time to think out his defence and make 
his objections. - Therefore, it has to 
-be held that there was infraction of 
natural justice”. 


i 


5. In the result, on the simple ground 
of violation of the principles of natural 
justice, the writ petition. is allowed and 
the impugned rder ïs quashed. - There 
will be no order as to costs in this peti- 
tion. Itis however made clear that 
notwithstanding the writ petition being 
allowed, the department is not in any 
way prechtidéd from proceeding with the 
petitioner in any-manner: known. to-law. 


Sat: ae tion ied 
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a] \ GANESHMAL MAGGAJI J. CENTRAL BOARD OF ẸXOISE AND QUSTOMS. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. - 


(Appellate Jurisdiction. ) 


PRESENT :—P. Govindan Nair, CJ. and . 


A. Varadarajan, J. 


‘Ganeshmal, Maggaji by his power 
agent Roopchand Maggaji. 
i D a ALLEO 
us E ee er `, 
The Central Board of Excise and. 
Customs, New Delhi and others 
Respondents. 


Imports (Control) Order (1955), 
clauses 3 (3) and 10-C—Cusioms Act 
(LII of 1962), sections 131, 111 (d)— 
. Constitution (Forty-second Amend- 
ment) Act (1976), section 58—Import 
of photographic films—Licence issued to 
appellant—Arrival of goods ai ‘Madras 


port — Licensee selling freezing plant’ 


before arrival and after arrival the Print-. 
ing Press — Confiscation of import- 
ed goods by Customs Authorities under 
section 111 (d) of the Customs 
Act read with clause 3 (3) of the Import 
(Control) Order—V alidity—Violation of 
condition in the licence happening after 
completion of wport—Clause 10-C of 
Import (Control) Order applicable and 
not clause 3 (3)—Writ Petition dismissed 
before 1st February, 1977-—Writ appeal 
filed—Whether petition pending on the 
appointed Coord did not’ enca 
appeal. 


The appellant was a letter-of-authority 
holder. for a firm to whom licence was 
issued for-the import. òf _ photographic 
films. The goods were: despatched on. 
24th Jilly, 1974 and arrived at Madras- 
Port and a Bill of Entry was filed on 
18th September, 1974. The licence was 
dated: April-March, 1974,- and was valid 
for 18-months from. the date of issue. 
‘The only other condition Which came up 
for coristruction was clause 8 (ii) (b) 
which imposed an obligation on the licen- 
see to utilise the goods imported, in the 


*Writ se No.54 of 1977. 


‘11k August, 1977. 
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factory of the licensee specifically for the 
manufacturing process carried out by it. 
The licensee in this case had a refrigera- 
tion’ unit and also a printing press. 

Even before the goods arrived in the 
Port of Madras, the. licensee had sold 


the freezing plant, and after the arrival 


of the goods, he had also sold the Print- 
ing Press. -The Customs Authorities got 
information about those acts of the 
licensee. Thereupon they came to the 
conclusion that the licensee was not in 
a position to comply with the conditions 
of the licence and took the view that sec- 
tion -111 (d) of the Customs Act read 
with clause 3 (3) of the Import (Con- 
trol)-Order-would enable them to confis- 
cate the-- goods that had been imported 
by the licensee with the aid of the letter- 
of-authority-holder who had advanced 
moneys necessary for the import, This 
was challenged ‘by the appellant whose 
writ petition was dismissed. According 
to the appellant, clause 10-C of the 
Import (Control) Order -would apply to 
this case: The respondents contended 
that in view of section 58 of the Cons- 
titution (42nd ' Amendment) Act, 1976, 
the appellant would have to be denied 
relief as the writ petition itself had abat- 
ed. 


Held: The correct approach to under- 
stand the scope and effect of clause 3 
(3) was by reading clause 3 (3) with 
clause 10-C and by attempting a harmoni- 
ous construction of the two clauses so 
that both the clauses might co-exist and 


* one did not impinge ón the other or 


create conflict in their application. 


When the violation> was of a condition 
in the licence, which would normally be 
expected to happen after the import was 
completed asin the case of failure to 


utilise the goods for the purpose- for 


which they were allowed to be imported, 
it was Clause 10-C that would apply and 
not clause 3° (3). [Para. 7.] 


The question was whether a writ petition 
that had been disposed of: before 1st 
February,\'1977 could be stated to be 
pending on lst February, 1977, the 
appointed day. It was impossible to say 
that the writ petition was pending on the 
‘appointed: ‘day’. © The statute had not. 
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imported any legal fiction by which it had 
provided that notwithstanding the dismis- 
sal of the writ petition, by virtue of the 
fact that an appeal had been taken by the 
writ petitioner, the writ petition should pe 
deemed to be pending on the appointed 
day. The writ petition under appeal 
was not, pending on 1st February, 1977, 
the appointed day, to which reference 
was made under section 58 (1). When 
sub-section (2) of section 58 spoke of 
every pending petition, we could think 
of only a petition under Article 226 of 
the Constitution before the appointed 
day which was pending before the High 
Court immediately before that date. 
The writ petition (in the present case) 
was not pending on the appointed day 
and. neither sub-section (1) nor sub- 
section (2) of section 58 would be attract- 
ed and naturally Article 226 (3) of the 
Constitution would also have no applica- 
tion. [Paras. 9 and 10.] 


Ordinarily, the High Court would decline 
to exercise jurisdiction (under Arti- 
‘cle 226) when -there was an ` effective 
alternate remedy. This was apparently 
not pressed before the learned Judge. 
It was not considered in- the judgment 
and the matter was dealt with on merits 
and an elaborate judgment was rendered 
negativing the relief. - For this reason, 
the High Court shotild not stultify the 
appellant by declining jurisdiction under 


Article 226 of the Constitution dt this- 


[Para. 10.] 


The Judgment under appeal was set 
aside and it was held that clause 3 (3) 
of the Import (Control) Order was 
not applicable to the facts of this case 
and the order of confiscation passed by 
the second respondent and the order in 
appeal confirming that order were un- 


stage. 


sustainable. [Para. 11.] 
Case referred to:— 
Government of India’ v. National 


Tobacco Company, (1977) 1 A.P.L.J. 
224: (1977) 2 An.W.R. 1: A.I.R. 
1977 A.P. 250. 


Appeal under clause 15 of the Letters 
Patent against the Order of the Honour- 
able Mr. Justice S. Mohan dated 22nd 
September, 1976 and made in the exer- 
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cise of the Special Original Jurisdictior 
of the High Court in Writ Petition. 
No.’ 6225 of 1975 presented under 
Article 226 of the Constitution of India. 
to issue a writ of certiorari, calling for 
the records of the first respondent relat- 
ing to the orders passed by him in Order 
No. 293 of 1975 dated 17th September, 
1975 confirming the order of the 2nd 
respondent dated 27th March, 1975 in 
S. I. B. No. 26 of 1974| S. 8]764 of 
1974 and quash the said Orders. 


S. Balathandapani, for Appellant. 


Junior Central Government Standing 
Counsel; for Respondent. . 


The Judgment of the Court was deli- 


vered by 


Govindan Naw, CJ.—In this appeal by 
a writ petitioner who unsuccessfully ° 
sought to quash the orders passed by 
the first and second respondents, namely, 
the Central Board of Excise and Cus- 
toms and the Collector of Customs, 
Madras, an interesting and somewhat 
difficult question of interpretation of the 
provisions of the Imports (Control): 
Order, 1955 (hereinafter called’ ‘the 
Order’) - arises. To be more, specific, 
the question iS ‘whether. on the facts. of 
the case, it is clause 3 (3) of the Order 
that would apply. or clause 10-C thereof. 


2. The appellant before us is a letter- 
of-authority holder for a firm to whom 
licence had been issued, admittedly valid- 
ly, for the import of photographic films.. 
He opened an irrevocable letter of -credit 
on 1lth January, 1974 in favour of the 
foreign exporter and the goods were 
despatched on 24th July, 1974 and. they 
arrived at the - Port of Madras and 4 
Bill Entry was filed on 18th September, 
1974. The ‘description of the goods 
given in the licence stated: 


` “Photographic Negatives only as per 
AM. 74 Policy, and 2. Wood Free 
Glazed Boards excluding Ivory and 
Fine Boards as per AM. 74 policy”. 


We are not concerned in this case with 
item 2. The ‘approximate value of 
the goods was mentioned in the licence 
as Rs. 1,50,053. The licence was dated 
April-March, 1974 and it was valid for 
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18 months from the date of issue. The 
only other condition of the licence which 
came up for comment and construction 
is what is mentioned under | clause 8 
(ii) (b), which is as- follows: 


eocecwnvereeeeeeereer eee e eee eees eee ee 


(b) This licence is issued subject to 
the condition that all items of goods 
imported under it shall be used only 
in the licence-holder’s factory at the 
_ address shown in the application 
=% against which the licence is issued and 
- for the purpose for which the licence is 
issued or may be processed in the fac- 
tory of another manufacturing unit, 
but no portion thereof shall be sold to 
any other party or utilized or permit- 
ted to be used in any other manner. 
The goods so processed in another fac- 
tory shall, however, be utilized in.the 
manufacturing processes undertaken 
by the licensee. The licensee shall 
maintain a proper account of consump- 
tion and utilization of the- goods 
imported against the licence in the 
prescribed manner and produce such 
account to the licensing authority, 
sponsoring authority, or any other 
authority concerned, within such time 
as may be specified by stich autho- 


THEY emiau 


It is also useful to note. that clause 8 
(i) states specifically that the licence 
would be subject to the conditions in 
force relating to the goods covered by 
the licence, as described in the Import 
Trade Control’ Policy Book for the 
period during which the licence has been 
issued. 


3. The goods in question < could be 
imported only under. licence as it fell 
under Item 303 of Schedule I of the 
Order. As we indicated earlier, no qu2s- 
tion of the lack of valid. licence arises for 
consideration in this-appeal. Section 3 
of the Imports and Exports (Control) 
Act, 1947, empowers the Central Govern- 
ment by order published in the Official 
Gazette to make provisions for prohibit- 
ing, restricting or otherwise conrolling in 
all cases or in specified classes of cases, 
and subject to such exceptions tf any as 
may be made by or under the order (a) 
the import, export, carriage costwise ur 
M L J—37 
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shipment as ships stores of goods of any 
specified description; or (b) the bring- 
ing into any port or place in India of 
goods of any specified description intend- 
ed to be taken out of India without being- 
removed from the ship or conveyance in- 
which they are being carried. In exer- 
cise of the powers conferred -by this sec- 
tion, the Order has been issued and! 
clause 3 thereof is in these terms: 


“3. Restriction of Import 'of certain: 
goods.—(1) Save as otherwise provid-- 
ed in this Order, no person shall 
import any goods_of the description. 
specified in Schedule I, except under, 
and in accordance, with a licence or a 
‘customs clearance permit granted by” 

- the Central Government or by any 
officer specified in Schedule II. 


(2) If, in any case, it is found that 
. the goods imported under a licence: 
_do not conform to the description. 
given in the licence or were shipped 
prior to the date of-issue of the licence- 
under which they are claimed to have- 
‘been imported, then, without pre- 
judice to any action that may be taken 
against the licensee under the Customs. 
Act. (LIT of 1962), in respect of the- 
said , importation, the licence may be- 
- treated as having been utilised. for- 
importing the said goods. 


~~ - 
1 


— 


(3) If, in any case, it is found that 
_ the goods imported under a licence do- 
not conform in every, respect,— 


(i) to the description or value of the- 
_ goods as contained in the licence; or 


' (ii) to the other conditions relating- 
- to such goods, as contained in, or- 
applicable to; the licence, 


the import of such goods shall be deem-- 
ed to be prohibited”’: 


Clause 10-C of the Order 
follows — 


reads as. 


“(1)-Where, on the importation of 
any goods or at any time thereafter, 
the Chief Controller of Imports and' 
~- Exports is satisfied, after giving a 
' reasonable opportunity to the licensees 
‘of being heard in the matter, that such- 
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goods cannot be utilised for the pur- 
. pose for which they were imported he 
may by order, direct the licensee or 
any other person, having possession or 
control of such goods to sell such 
goods to such person within such 
time, at such price and in such manner 
as may be specified in the direction. 


(2) The price that may be specified 
under sub-clause (1) shall be the 
aggregate of the landed- cost of the 
= goods, clearing and transportation 
charges and such other incidental 
charges incurred in relation théreto as 
are considered reasonable .in the cir- 
cumstances of the case by the Chief 
Controller of Imports and Exports. 


(2-A) Where goods are imported 
through the State Trading Corpora- 
tion of India, the Minerals and Metals 
Trading Corporation of India or other 
similar institutions or agencies owned 
or controlled by the Government or 
any other recognised agency, and 
such goods are allotted to any person, 
an opportunity of being heard in the 
matter shall be given to such person 
also. 


(3) The -licensee or the person to 
whom any direction has been made 
- under sub-clause (1) shall be bound 
to comply with such direction”. 


4. The condition in clause 8 (%) (b), 
as we have extracted above, ‘had imposed 
an obligation on the licensee to utilise 
the goods imported in the factory of-the 
licensee specifically for the manufactur- 
ing process carried out by it. The 
licensee. was Messrs. East. Coast Sea 
Foods Corporation. It had refrigera- 
tion unit and also- a Printing Press. 
Even before the goods arrived in the Port 
of Madras, the licensee had sold the freez- 
ing plant, and after the arrival of- the 
goods, they had also sold the Printing 
Press. The Customs authorities got 
information about these acts of the 
licensee. Thereupon, they came to the 
conclusion that the licensee was not in a 
position to comply with the conditions 
‘of the licence and took the view that sec- 
tion 111 (d) of the Customs Act read 
with clause 3 (3) of the Order would 
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enable them to confiscate the goods that 
had been imported by the licensee with 
the aid of the letter-of-authority holder 
who had advanced moneys necessary for 
the import. Section 111 (d) of the 
Customs Act reads thus: 


“The following goods brought from a 
- place outside India shall -be liable to 
confiscation :— 


ball aed ee ee ee Se ie | 


. (d) any goods which are imported or 
attempted to be imported or are brought 

. within the Indian Customs waters for 
the purpose of being imported, contrary 
to.any prohibition imposed by or under 
this Act or any other law for the time 
being in force.” 


For the ‘prohibition’ which is a necessary 
ingredient of the section which we have 
just now extracted, reliance has been 
placed on clause 3 (3) of the Order- 
which we have already extracted earlier 
in this judgment. We may also refer to 
the definitions of the terms ‘ ‘import” and 
“India” in section 2 (23) and section 2 
(2 “respectively of the Customs Act, 

1962. , 


“(23) “import, with its grammatical 
variations and cognate expressions; 
means bring into India from a place 
outside India; =e 


(27) ‘India’ includes . the territorial 
- waters of India.’ 


5. A glance at clauses 3 (3) and 10-C 
of the Order would make it evident that 
the authority who has to take action un- 
der clauses 3 (3) and 10-C are different 
and they would be acting under different 
provisions contained in different statutes ; 
and the action under clause 10-C also, in 
accordance with the policy laid down by 
virtue of the conditions ‘of the licence 
itself, would be a part’ of the terms on 
which import has been permitted.” 


6. On the facts that we havë stated 
above and the statutory provisions which 
we have adverted to, it was contended on 
behalf of counsel for -the appellant that 
clause 3 (3) will have no application. 
He elaborated on it by stating that the 
condition im so far as it insists that the 
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goods must conform to the description 
and value as stated in clause 3 (3) (2) 
gives a key in understanding the more 
widely worded clause 3 (3) (1%) which 
speaks of the other conditions relating 
to such goods as contained in or appli- 
cable to the licence. His submission 
was that this clause would apply only to 
such conditions in the licence as could be 
reasonably related to the physical fea- 
tures, the description and the value of the 
goods. The second submission in re- 
gard to the interpretation to be placed on 
this clause was that the condition in 
clause 8 (12) (b) in the licence would be 
attracted normally only in the case of 
an act or omission of an importer after 
the import had been completed. It was 
submitted that the clause must not be 
read with reference to the facts of a parti- 
cular case but must be read according to 
dts tenor, so that its applicability to all 
types of cases could be defined ‘or laid 
down. It was so submitted because the 
licensee had by its act of selling the freez- 
ing plant and also the Printing Press 
later, and in view of its apparently difh- 
cult financial condition, known or taken 
to be incapable of fulfilling the condi- 
tion in clause 8 (iz) (b) of the licence 
by the Customs authorities. The argu- 
ment of counsel was that assuming the 
inference drawn by the authorities is a 
correct. one, even so the action under 
‘clause 3 (3) by the Customs for the 
confiscation of the goods could not have 
been resorted to because the clause it- 
self was not applicable for what counsel 
‘called, the violation of a ‘‘post-importa- 
tion condition”. 


7. As a result of the discussions at the 
bar it became evident that it is difficult 
by interpreting clause 3 (3) alone to 
come to the conclusion that the clause will 
attract only such conditions in the licence 
attributable to the physical features or 
value.of the goods. In fact, counsel 
himself mentioned that a licence may pro- 
vide that the import must be from hard 
currency countries alone. This has no 
reference directly to the nature or qua- 
lity of the goods and any violation of 
that condition would be a violation which 
-would attract clause 3 (3) (+). 
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area, clause 3 (3) would be attracted and 
action under that clause would be possi- 
ble. We shall guard ourselves by stating 
that we do not wish to express any final 
opinion in this matter as we think that 
the correct approach to understand the 
scope and effect of clause 3 (3) is by 
reading clause 3 (3) with clause 10-C 
and by attempting a harmonious con- 
struction of the two clauses so that both 
the clauses may co-exist and one does not 
infringe one the other or create conflict 
in their applications. In this regard, we 
must also refer to paragraph 94 (1) of 
Chapter IV as well as paragraph 275 (2) 
of Chapter XIII in the Hand-book. 
Those paragraphs are in these terms: 


“94. (1) Where, after importing 
goods against an actual user’s licence, 
the actual user-licensee finds that, for 
any reasons, he is not in a position to 
utilise the goods in accordance with 
the conditions of the licence under 
which the goods were imported, he 
should find another actual user and 
transfer the goods to the latter with the 
permission of the licensing authority 
who had issued the licence. The 
buyer of the goods in such cases should 
be an actual user requiring the goods in 


question for use in the industrial 
unit.” l i 
“275 (2). If for any reason the 


licensee has not been able to take deli- 
very of the imported goods from the 
holder of the letter of authority and it 
is satisfied that the goods, in question, 
will not serve the purpose for which the 
import was allowed, it may initiale 
' action in respect of such goods under 
clause 10-C of the Imports (Control) 
Order, 1955,' dated 7th December, 1965 


as amended.” 


When we read clause 10-C along with 
paragraphs 94 (1). and 275 (2) of the 
Hand Book of Import Policy, which are 
not statutory provisions, but which enun- 
ciate the basic policy of the Govern- 
ment under which, and subject to which 
alone, import in permitted—(We notice 
that these policies are made conditions of 


If the -~ the licence) there can be little doubt that 


goods were imported from a soft currency an inability of the licensee to use the im- 
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ported articles will attract clause 10-C, 
and action under that clause cannot re- 
sult in the confiscation of the goods. On 
the other hand, the goods can only be 
directed to be sold at a specified price 
which should cover the c.i.f. value of 
the imported goods, customs duty paid, 
landing and clearing charges paid, trans- 
portation charges paid from the customs 
port to the factoryjgodown of the seller; 
and other reasonable incidental charges 
incurred in relation to the imported goods 
in question. Even in the case of a letter 
of authority holder, the benefit of pro- 
ceeding under clause 10-C of the order 
is provided by paragraph 275 (2) and 
under clause 10-C there is -a statutory 
provision that the price that may be speci- 
fied under sub-clause (1) shall be the 
aggregate of the landed cost of the goods, 
clearing and transportation charges and 
such other incidental charges incurred in 
relation thereto as are considered reason- 
able in the circumstances of the case by 
the Chief Controller of Imports and 
Exports. The provision in this regard 
relating to non-compliance of the condi- 
tions that the goods must be used for the 
purpose for which they were allowed to 
be imported by either attempting to sell 
the imported goods, or arising from in- 
capacity under circumstances beyond the 
control of the licensee to utilise the im- 
ported goods for the purpose for which 
the import licence was granted is visited 
only with the consequences of goods being 
taken from the holder of the letter of 
authority jand directed-to be sold to a 
specified individual at a specified price 
which would guarantee to the licence- 
holder or the holder of the letter of autho- 
rity at least the costs that are incurred 
in importing the goods. This provision 
is so widely different from the confis- 
catory provision which is attracted by 
clause 3 (3) that it is necessary to say’ 
clearly under what circumstances the 
latter would apply and as to when resort 
can be had to clause 3 (3). It cannot 
be that one or the other can be applied 
indiscriminately either according to the 
whims of the officers concerned or ac- 
cording to the accidental circumstances of 
early information which the Customs 
authorities might ‘have had that a licensee 
was not in a position to use the goods 
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for the purpose for which they had been: 
imported, as in the case before us. We- 
say the ‘accidental circumstances’ because: 
it is not always that the customs authori-- 
ties may have knowledge of the condi- 
tions or the circumstances of the licensee 
at the time the goods arrived at the Port, 
and if the authority acting under clause- 
10-C had information that the licensee is 
incapable or utilising the goods for -the- 
purpose for which it is allowed to be im- 
ported, even before the goods crossed the- 
customs barrier, we conceive that he is. 
perfectly entitled to pass an order under’ 
clause 10-C and direct that the goods be: 
sold to a specified person for a specified’ 
price. The question that would arise in 
such circumstances is whether if am 
order had been passed by the authority 
entitled to act under clause 10-C, the 
Customs authorities could nevertheless, 
ignoring such an order, confiscate the- 
goods for the violation of the condition: 
for which specific provision is made in 
clause 10-C. If the customs can over- 
ride the order of the authority acting’ un- 
der clause 10-C, the provision in clause: 
10-C will become otiose and will not be: 
applicable. Such inconsistent and in- 
conceivable variations and consequences 
which result from no fault or omission or 
act of the licensee cannot be the basis for- 
interpreting the provisions which are 
patently different one from the other. It 


is in such circumstances that re-- 
course has to be had to the rule 
of harmonious construction. We 


will have to say in-what circumstan- 
ces each clause would be attracted; one 
providing for the penal, rather drastic 
provision of depriving the licensee or the: 
letter of authority-holder of the entire 
goods and, therefore, putting them to loss 
in that they, will not get even one pie 
towards its value and the other providing 
for the more benevolent, and if we may 
say so, a fair and reasonable method of 
ensuring that the goods are utilised for the 
purpose for which they are imported and 
at the same time also providing that the 
licensee|letter of authority-holder should 
receive substantially the-expenditure in- 
curred in importing. The two cannot be 
allowed to be applied to the same set of 
In the light of |} 
this position, we have to accept the argu- 
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hen the violation is of a condition in the 
icence, which would normally be expect- 
‘ed to happen after the import is complet- 
ed. as in the case of failure to utilise the 
lzoods for the purpose for which they 
were allowed to be imported, it is only 
‘clause 10-C that would. apply and not 
‘clause 3 (3). 


fe of counsel for the appellant that 
Ww 


8. When a show cause notice was 
issued quoting section 111 (d) of the 
Custome Act, 1962 and. relying on clause 
3 (3) of the Order, objection was taken 
by the appellant and he invited the atten- 
tion of the authorities to clause 10-C and 
claimed that action should be taken under 
clause 10-C and not under clause 3 (3) 
of the Order. This was overruled by 
the first respondent and the attempt of 
the appellant to get the order reversed 
in appeal before the Central Board of 
Revenue also failed. We think that the 
provisions contained in these two clauses 
of the Order had not been properly un- 
derstood and they have not been inter- 
-preted in the manner in which they should 
be interpreted. We have, therefore, no 
doubt that the orders are erroneous in 
Jaw and they have serious.consequences 
in that the appellant, the holder of the 
letter of authority who had expended 
large sums of moneys to the tune of over 
Rs. 1,60,000 for getting the goods im- 
ported to India had suffered by the order 
+hat has been passed. We should, there- 
fore, normally set aside these orders. 


9. Counsel for the respondents, how- 
ever, contended! that iri view of the provi- 
sion in section 131 of the Customs Act, 
1962, a revision from an order of the 
appellate authority, namely, the first res- 
-pondent the Central Board of Excise and 
Customs under section 128 of the Act 
being permitted by law, the appellant has 
other remedy available to him and by 
virtue of Article 226 (3) read with the 
provision in section 58 of the Constitu- 
tion - (Forty-second Amendment) Act, 
"1976, this Court will have to deny any 
relief to the appellant; and hold that the 
writ petition itself has abated. This 
Jeads us to consider the provision in sec- 
tion 58. It is as follows:— - 
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“og, Special provisions as to pending 

_ petitions under Article 226.—(1) 
Notwithstanding anything contained 
in the Constitution, every petition made 
under Article 226 of the Constitution 
before the appointed day and pending 
before any High Court immediately 
before that day {such petition being 
referred to in this section as a pending 
petition) and any interim order (whe- 
ther by way of injunctioi or stay or in 
any other manner) made on, or in any 
proceeding relating to, such petition 
before that day shall be dealt with in 
accordance. ‘with the provisions of 
oe 226 as substituted by section 
38. 


(2) In particular, and without preju- 
dice to the generality of the provisions 
of sub-section (1), every pending peti- 
tion before a High Court which would 
not have been admitted ‘by the High 
Court undér the provisions of Article 
-226 as substituted by section 38 if 
such petition had been made after the 
appointed day, shall abate and any in- 
terim order (whether by way of in- 
junction or stay or in any other man- 
ner) made on, or in any proceedings 
relating to, such petition shall stand 
vacated: 


Provided that nothing contained in 
this sub-section shall affect the right 
of the petitioner to seek relief. under 
any other law for the time being in 
force in respect of the matters to which 
such petition relates and in computing 
the period of limitation, if any, for 
seeking such relief, the period during 
which the proceedings relating to such 
petition were ‘pending in the High 
Court shall be excluded. 


(3) Every interim order (whether by 
way of injunction or stay or in any 
other manner) which was made before 
the appointed day, on, or in any pro- 
ceedings relating to, a pending peti- 
tion not being-a pending petition which 
has abated under sub-section (2) and 
which is in force on that day, shall, 
unless before the appointed day copies 
of such pending petition and of docu- 
ments in support of the plea for such 
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interim order had been furnished to the 
party against whom such interim order 
was made and an opportunity had been 
given to stich party to be heard in the 
matter, cease to have effect (1f not 
vacated earlier) ,— 
(a) on the expiry of a period of one 
“month from the appointed day, if the 
copies of such pending petition and the 
documents in support of the plea for 
the interim order are not furnished to 
such party before the expiry of the 
said period of one month; or 


(b) on the expiry of a period of four 
months from the appoimted day, 1f the 
copies referred to in clause (a) have 
been furnished to such party within 
the period of one month referred to in 
that clause but such party has not been 
given an opportunity to be heard in 
the matter before the expiry of the 
said -period of four months. 
“(4) Notwithstanding anything con- 
tained in sub-section (3), every interim 
order (whether by way of injunction 
or stay or in any ‘other manner) 
which was made before the appointed 
day on or in any proceedings relating 
to a pending petition not being a pend- 
ing petition which has abated under 
sub-section (2), and which is in force 
on that day, shall, if such order has 
the effect of delaying any inquiry into 
a matter of public importance or any 
investigation or inquiry into an offence 
punishable with imprisonment or any 
action for the execution of any work 
or project of public utility, or the 
acquisition of any property for 
such execution, by- the Government, 
or any corporation owned or control- 
led by the Government, stand vacated. 
Explanation—In this. section, “ap- 
pointed day” means the date on which 
section 38 comes into force”. 
There are two sub-sections in section 58 
and the first sub-section clearly states 
what is’: meant by a pending writ peti- 
tion. The writ petition must be pend- 
ing on the appointed day t.e., Ist Febru- 
ary, 1977. Both the sub-sections refer 
only to writ petitions and not to writ 
appeals. The question is whether a 
writ petition that had been disposed of 
before İst February, 1977 could be stated 


to be pending on the appointed day. 
We have no hesitation in saying that it 
is impossible to say that the writ peti- 
tion was pending on the appointed day. 
The statute had not imported any legal 
fiction by . which it had provided that} 
notwithstanding the dismissal of the| 
writ petition, by virtue of the fact that 
an appeal had been taken by the writ 
petitioner, the ‘writ petition must bej 
deemed to-have been pending on the 
appointed day. A plain reading, of the 
sections therefore, obliges us to say that 
the writ petition under appeal before us. 
was not pending on Ist February, 1977, 
the appointed day to which reference is} 
made under section 58 (1). 





10. Then the question is whether in 
view of the apparently wider language 
of section 58 (2), counsel for <he 
respondents could -contend that the 
principle of: Article 226-(3) must be 
applied even in regard tọ, this appeal. 
Section 58 (1) itself states what -is 
meant by-a pending petition. It has 
been described in detail.as “every peti- 
tion made under Article 226 of the 


, Constitution before the appointed day 


and pending before any High Court 
immediately before that day” and after 
these words occur the words “such peti- 
tion”; being referred to in this section as 
a pending petition. Therefore, when: 
sub-section (2) of section 58 speaks of 
every pending -petition, we can think of 
only a petition under Article 226 of the 
Constitution before the appointed day 
which was pending before the High 
Court immediately before that date. As: 
we said, W.P. No. 6225 of 1975, by 
the judgment unde appeal was dismis- 
sed on 22nd September,-1976. The 
writ petition, therefore, was not pending 
on the appointed day and neither sub- 
section (1) nor sub-section (2) of sec- 
tion 58, therefore, would be attracted and 
naturally, Article 226 (3) of the Cons- 
titution will also have no application. | 
‘We are not, therefore able to dispose of " 
the appeal on the preliminary objection, 
which normally we should have dealt 
with earlier by stating that the appeal 
had abated. The view that we have 
taken in supported by the conclusion 
reached by a Full Bench decision of the 
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‘Andhra Pradesh High Court in Govern- 
ment of India v. National Tobacco Com- 
pany, where there is an elaborate dis- 
cussion of various other matters and that 
Court also came to the conclusion that in 
regard to a petition that had been dis- 
missed before the appointed day and 
against the judgment dismissing the pett= 
tion there was an appeal pending, sec- 
tion 58 will haveno application. - We 
prefer to ‘rest our decision exclusively on 


the interpretation that we place on the | 


wording of the section by giving those 
words their natural and ordinary mean- 
ing which those words convey. It is 
also significant to note that. the section 
speaks of petitions pending. before any 
“High Court”. We can conceive of a 
petition instituted before the appointed 
day and disposed of .by the „High 
Court pending before the Supreme 
Court by the time section 58 came into 
operation. If we apply the theory re- 
commended by counsel on behalf of’ the 
respondents that the appeal is a continua- 
tion of the writ petition, we suppose, it 
must extend also the appeals- pending 
before the Supreme Court. But the 
section certainly will not apply to ap- 
‘Deals pending in the Supreme Court be- 
cause in so many words it states that the 
petition must be pending- in the High 
Court. This position under the-section 
gives us another clue that the section is 
not intended to affect appeals taken from 


the decision in writ petitions disposed of* 


before the appointed day. We, therefore, 
negative the preliminary objection that 
by virtue of Article 226 (3), we should 
decline the exercise of jurisdiction under 
that Article. There is yet another 
reason for the conclusion. A point was 
taken in the counter-affidavit filed before 
the learned Judge that the remedy under 
section 131 of the Customs Act -was 
available and this Court should not exer- 
cise jurisdiction under Article 226. 
This objection was taken with refererice 
to the Article as it stood before the 
amendment was effected by the Forty- 
second Amendment to the Constitution. 
Ordinarily, the High Courts would 
decline to exercise jurisdiction when 
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there is an effective alternate remedy. 
The objection was, therefore, not with- 
out substance, but it was apparently not} 
pressed before the learned Judge. It 
was not considered in the judgment} 
and the matter was dealt with on the? 
merits and an elaborate judgment was 
rendered ` negativing the relief.. For 
this reason also we think that we should 
not stultify the appellant by declining | 
jurisdiction. under Article 226 of the 
Constitution at this stage. 





11. In the light of the above, with great 
respect to the learned Judge, we have to} 
set aside the judgment under appeal and 
hold that clause 3 (3) of ‘the Order is 
not applicable to the facts of this case 
and -that the order of confiscation passed 
by the second respondent and the order} 
in appeal confirming that order are} 
unsustainable. Accordingly, we _ set} 
aside the judgment and set ‘aside the 
orders passed by the first and_respon- } 
dents and set at naught the confiscation. 


12. The only remaning question is. 
what should happen to the money that 
had been held by the first and ‘second’ 
respondents on the sale of the goods to the 
fourth respondent on 4th October, 1973. 
There was an order in W.M.P. No. 10136 
of 1975 that the, amount, .- namely, 
Rs. 2,60,721 will be held by the first and 
second respondents to be disbursed in 
directions of this 
Court. In this connection, we have to 
‘refer to the fact that on the 30th of 
September, 1975, the appellant before 






F 


_us sent-a letter by registered post, ack- 


nowledgment due to the-second respon- 
dent telling him that the orders of the 
first and second respondents are being 
challenged before the High Court in pro- 
ceedings under Article 226 and request- 
ing the second respondent not to sell the 
valuable goods that had been imported. 
This letter was received by the second 
respondent on 3rd October, 1975. Ignor- 
ing this request completely, he sold the 
goods on the 4th October and the order 
passed by this Court on 7th October, 
1975 in W.M.P. No. 8905 of 1975 not to 


‘Sell the goods became a futile order. 


That is why it was stated in the order 


in W.M.P. No. 10136 of 1975 that the 
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camount will be held for disbursement in 
accordance with the directions of this 
Court’. 


13. The sum fetched by sale to the 
fourth respondent as we said is 
Rs. 2,60,721. The c.i.f. value that is 
-mentioned before us is over ‘Rs. 1 60,000. 
‘Counsel for respondents states that the 
customs duty payable is 120 per cent. 
-on that: value.. If the customs duty is 
taken from Rs. 2,60,721, the appellant, 
‘the letter-of-authority holder who made 
the money available for import, will cer- 
tainly not get the c.i.f. value of the 
‘goods. This: petition had resulted by 
the hasty action taken under clause 3 (3) 
of the Order, and therefore, if any one 
Should suffer, it must be the respondents. 
We,. therefore, direct that out of the 
sum of Rs. 2,60,721 held by the first and 
‘second respondents in accordance „with 
the order passed by this Court in W. 
M.P. No. 10136 of 1975, the c.i.f. 
value of the goods and any other expenses 
which could fall under paragraph 94 of 
the policy and clause 10-C (2) of the 
` Order will be paid by the first and second 
respondents, to the appellant. The 
balance amount may be taken by the 
Customs authorities towards the customs 
duty payable on the import. 


14. We dispose of the appeal on the 
above terms. We direct the parties to 
bear their own costs throughout in these 
proceedings because as we prefaced the 
judgment, the question arising for deci- 
sion was somewhat a difficult one and 
it was not contended that there was any 
mala fide action or even any action with- 
out any bona fides. 


S.J. 





Appeal allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT. ~F. Sethuraman and V. Bala- 
subrahmanyan, JJ. 


G. Duraikannu A ppellant* 


Y. 


A. Natesa Pillai and others 
; Respondents. 


(A) Hindu Law—Trust—Dedication of 
properties—Absolute or partial—Test. 


(B) Madras Hindu - Religious ` and 
Charitable Endowments Act (XXII of 
1959), section 63—Deputy Commis- 
sioner—Enquiry regarding religious or 
secular character of the endowment— 
Endowment for support of several tem- 
ples—Use of the word “ubayam’—S peci- 
fic religious endowment created—Not a 
private endowment — Rsligious charity, 
definition. 


(©) Madras Hindu Religious and 


-Charitable Endowments Act (XXII of 


1959), section 70—Right of suit within 
90 days to set aside an order—Period 
how computed—Filing of copy applica- 
tion—E ffect—Date of the receipt of the 
order alone relevant. 


(D) Deed—Construction. 


a dedication 1S 
partial or absolute, the instrument as a 
whole has to be taken. The intention 
of the author of the document has to 
be gathered and that ` has to bel 
done only from the words used. 
Where the document speaks only of the 
income, the intention has to be ascer- 
tained from the disposal of the income. 
If for the maintenance of public charity 
a minor portion of the income ïs requir- 
ed to be used and a substantial surplus 
is left in the hands of the manager for 
his own private purposes, there would 
not be a complete dedication. But if 
the charity is given a substantial part of 
the income, then, the dedication would 
be a complete one. The document in 
the instant case did not contemplate any 
surplus being left in the hands of the 
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person-in-charge of the properties. The 
purpose contemplated was that the 
charity was to be done in accordance 
with the status of the family. The 
expenditure was thus bound to be elas- 
tic, so that when the income increases, 
the obligation to pay for the charity 
would also expand. It is not as if any 
specific amount alone was contemplated 
to be spent so as to leave a balance. 
Further there are no words of disposal 
with reference to the balance, if any, of 
the income from the said properties. 
It is, therefore, manifest that the dedica- 
tion for these purposes was absolute 
and not partial. [Para. 13.] 


Section 63 of the Madras Hindu Religi- 
ous and Charitable Endowments Act con- 
fers on the Deputy Commissioner power 
to enquire and decide the question whe- 
ther any institution or endowment is 
wholly or partly of a religious or 
secular character; and whether any pro- 
perty or money was given wholly or partly 
for religious or secular use. See clause 
(f). Clause (g) contemplates determina- 
tion by the Commissioner of the amount 
to be allocated to religious uses where any’ 
property or money has been given for 
the support of an institution which is 
partly of a religious and partly of a 
secular character, or the performance 
of any service or charity connected with 
such an institution or the performance 
of a charity which is partly of a deligious 
and partly of a secular character or 
where any property or money was appro- 
priated partly to religious and partly to 
secular uses. ‘Religious charity’ is de- 
fined in section 6 (16) as meaning a 
public: charity associated with a Hindu 
festival or observance of a religious 
character, whether it be connected with a 
math or temple or not. “Religious 
endowment” or “endowment” means all 
property belonging to or given or endow- 
ed! for the support of maths or temples, 
or given or endowed for the perform- 
ance of any service or charity of a pub- 
lic nature connected therewith or of any 
other religious charity; and includes the 
institution concerned and also the pre- 
mises thereof; but does not include gifts 
of property made as personal gifts to the 
archaka, service-holder or other emplo- 
ML J—38 
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yee of a religious institution. See 
clause (17) of section 6. Section 6 


(19) defines “specific endowment” as 
meaning any property or money endow- 
ed for the performance of any specific 
service or charity in a math or temple, 
or for the performance of any other 
religious charity. In the instant case 
there was an endowment for the support 
of the several temples mentioned in the 
documents. The word ‘ubhayam’ used 
therein itself goes to show, that there 
was an endowment to a temple for a 
religious purpose. Therefore, the pro- 
visions of section 63 were rightly attract- 
ed to the case. The decisions of the 
High Court were clear on the point that 


‘there can be a religious charity or religious 


endowment in respect of something to be 
done at the time of a festival in a temple 
when the deity is taken out. If in view 
of the use of the expression ‘ubhayam’ 
the properties are taken as a gift to the 
temple, then there can be no question of 
any vagueness of purpose for which the 
properties are dedicated. 

[Paras. 14 and 15.] 


Section 70 of the Madras Hindu Reli- 
gious and Charitable Endowment Act 
provides that any party aggrieved by an 
order passed by the Commissioner, 
among others under section 63, which is 
the only relevant provision for the pre- 
sent case, may within ninety days from 
the date of the receipt of such order by 
him institute a suit in the Court against 
such order. The period of ninety days 
commences from the date of the receipt 
of the order. In the present case even 
the dismissal of the appeal had not been 
communicated at the time when the copy 
application was made. Merely because 
the plaintiff filed an application for the 
copy of the order, it does not mean that 
he had received the order. The filing 
of the copy application may indicate 
knowledge of the order but knowledge 
is not the criterion under section 70. 
[Para. 6.] 


Held, that the suit was not barred by 
limitation and there was an endowment 
to a temple for a religious purpose and 
the provisions of section 63 were rightly 
attracted. 


' - 298 


THR MADRAS LAW 


Cases referred to:— 


Thiruvengadaswami Iyengar v. Com- 
missioner, Hindu Religious and Chari- 
table Endowment, (1958) 1 M. L. J. 
285: I.L.R. (1958) Mad. 662: (1958) 
L.W. 181; Deoki Nandan v. Murlidhar, 
1956 S. C. R. 756: (1957) 1 M.L.J. 
(S.C.) 28: (1957) 1 An.W.R. (S.C) 
28: 1957 S.C.J. 75: A.I.R. 1957 S. 
C. 133; Runchordas Vandravandas v. 
Parbati Bai, L.R. (1899) 26 I.A. 71:1 
Bom. L.R. 607: I.L.R. 23 Bom. 725; 
' Parthasarathi Pillai v. Thiru Vengada, 
` (1907) I.L.R. 30 Mad. 340: 17 M.L. 
-J. 379; Dasaratha Rami Reddy. v. Subba 
` Rao, 1957 S.C.R. 1122: (1957) 2 
M.L.J. (S.C.) 175: (1957) 2 An. W. 
R. (S.C.) 175: 1957 S.C.J. 835: 
A.I.R. 1957 S.C. 797; Vasudeva Rao 
v. C. R. Ranga Gounder, (1951) 1 M. 
"L.J. 588: 64 L.W. 574: A.I.R. 1952 
Mad. 650. 


Appeal against the decree of the Court 
of the Subordinate Judge, Mayuram, 
dated 31st July, 1973 and made in Ori- 
ginal Suit No. 81 of 1970. 


K. S. Bhakthavatsalam, R. Gandhi and: 
S. Jagadeesan, for Appellant. 


ee AT 
= 


R. Sundaralingam and R. Ramakrishna- 
babu, for Ist Respondent. 


The Additional Government Pleader, 
for 2nd and 3rd Respondents. 


The Judgment of the Court was deli- 
vered by 


Sethuraman, J.—The plaintiffs adopted 
son in O.S. No. 81 of 1970 on the file 
of the Court of the Subordinate Judge 
of Mayuram is the appellant. One 
Ramaswami Pillai and a son of his 
brother Kolandavelayutham Pillai effec- 
ted a partition between themselves on 
26th July, 1969. In the said partition 
certain lands were kept out of division 
and reserved for certain religious pur- 
poses to be set out presently. The area 
so reserved was of the extent of 38 acres 
of lands situated in some villages in 
Thanjavur District. By a subsequent 
deed, dated 22nd September, 1969, there 
was same modification of the purpose for 
which the properties were reserved and 
a part of the properties originally shown 
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in the document was also excluded. 
Ramaswami Pillai was to be in charge 
of doing the obligations contemplated by 
the said deed. ‘The properties subse- 
quently stood recorded in the name of 
the successors of the said Ramaswami 
Pillai. Suo motu proceedings. under 
section 63 (f) and .(g) of the Madras 
Hindu Religious and Charitable Endow- 
Act, 1959, were started by 
the Deputy Commissioner of the: Hindw 
Religious and. Charitable Endowments, 
Thanjavur, in O.A. No. 5 of 1965 
against the plaintiff, who was at the rele- 
vant time in charge of the properties. 
The plaintiff filed a counter objecting 
to the said proceedings and pointing out 
that the properties were not specific en- 
dowments for a religious purpose. By 
an order dated 22nd November, -.1966 the 
Deputy Commissioner held that the pro- 
perties constituted a specific endowment, 
that the charities were of a religious 
nature coming within the scope of section 
63 (f) and (g) of the Act and that there 


was no question of the facts of appor- 


tionment between the religious charities 
and secular charities as claimed by the 
plaintiff. The plaintiff thereafter filed 
an appeal to the Commissiitoner, Hindu 
Religious and Charitable Endowments in 
Appeal No. 14 of 1967. By his order 
dated 12th January, 1970 he upheld the 
decision of the Deputy Commissioner. 
The plaintiff issued the requisite notice 
under section 80 of the Code of Civil 
Procedure to the Commissioner and the 
Deputy Commissioner, who are the 
defendants in'the present suit informing 
them that a suit to set aside the orders 
passed by them would be filed under sec- 
tion 70 of the Act. The defendants point- 
ed out in their reply that the suit would 
be barred by limitation. The 
plaintiff thereafter filed the present suit 
for setting aside the orders passed byi 
the defendants and for a declaration that 
the suit properties were not trust pro- 
perties and did not constitute a specific 
endowment, but only private properties 
subject to the liability for. performing 
certain “ubhayam”. 


2. The defendants contested the suit 
stating that the orders passed by them 
were legal and valid and could not be 
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set aside. They pleaded also that the 
suit was barred by limitation. They 
took up another contention in the addi- 
tional written statement that the docu- 
ment dated 22nd September, 1869 was 
invalid. 


3. The learned Subordinate Judge 
framed the appropriate issues, the main 
ones being whether the suit properties 
were not specific religious endowments 
and whether the suit was barred by limi- 
tation. The learned Subordinate Judge 
held that the suit was not barred by 
time, but that the deeds created a speci- 
fic religious endowment and not a private 
endowment as contended for the plain- 
tiff. It is this judgment and decree that 
are now challenged by the plaintiff's 
son. Ns 


4. The learned counsel for the appel- 
lant took before us only one point az., 
that there was no specific religious 
endowment which came within the scope 
of the Tamil Nadu Hindu Religious and 
Charitable Endowments Act, 1969. The 
learned counsel for the respondents 
argued that the suit was barred by time. 
We shall first consider the question of 
limitation. The order of the Commis- 
sioner ig marked as Exhibit A-2 which 
is dated 12th January, 1970. A copy of 
the order communicated to the plaintiff 
was signed on 15th April, 1970 and it 
appears to have been received on 18th 
April, 1970. The order reads as fol- 
lows :— 


5. “The appeal be and is hereby dis- 
missed”. There was no annexure giv- 
ing the reasons for the order. On 18th 
February, 1970 the plaintiff filed a copy 
application. The stamps were called on 
8th May, 1970. The stamps were de- 
posited on 13th May, 1970 and the copy 
was ready on 28th May, 1970. The 
suit was filed on 24th August, 1970. 
Section 70 of the Act provides that any 
party agerieved by an order passed by 
the Commissioner, among others under 
section 63, which is the only relevant 
provision for our present case, may 
within ninety days from the date of the 
receipt of such order by him, institute a 
suit in the Court against such order. 
The period of ninety days commences 
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from the date of the receipt of the order. 
As we have pointed out, the order stat- 
ing that the appeal was dismissed, was 
received on 18th April, 1970. In 
Thiruvengadaswami Iyengar v. Com- 
missioner, Hindu Religious and Charita- 
ble Endowments', Balakrishna Ayyar, J., 
pointed out that where the Commissioner 
passed an order merely stating that the 
appeal was dismissed and called the rea- 
sons for the order as an Annexure, the 
Annexure would be an integral part of 
the order and that the date of the receipt 
of the order contemplated by the Act 
was the date of the receipt of the entire 
order including the Annexure and not 
merely the last sentence of the order 
stating that the appeal was dismissed. 
He pointed out that the aggrieved party, 
had a right to file a suit within ninety 
days of his obtaining a copy of the entire 
order if the same was not communicated 
to him. There was no dispute that if 
the receipt of the entire order alone is 
relevant, then the suit is within time. 
The learned counsel for the respondents 
submitted that the plaintiff was aware of 
the order that was passed even in Febru- 
ary, 1970, and that is how the plaintiff 
filed the copy application on 18th Febru- 
ary, 1970. It was, therefore, submitted 
that we have to reckon the period of 
limitation from that date. 


6. There is no substance in this objec- 
tion. The section contemplates a suit 
being instituted within a period of ninety 
days from the date of the receipt of stich 
order by the plaintiff. In the present 
case even the dismissal of the appeal had 
not been communicated at the time when 
the copy application was made. Merely 
because the plaintiff filed an application | 
for the copy of the order, it does not 
mean that he had received the order. 
The filing of the copy application may 
indicate knowledge of the order but 
knowledge is not the criterion under sec- 
tion 70. We, therefore, held that the 
suit was not barred by limitation. 


7. The only point that now survives 
for consideration is whether there was a 
religious endowment ‘created under the 
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document dated 26th July, 1969, subse- 
quently modified by a document dated 
22nd September, 1969. The document 
dated 26th July, 1869 which has been 
marked as Exhibit A-3 isin Tamil. This 
document is between Ramaswami Pillai 
and his nephew Namasivaya through his 
elder brother, Kolandavelayutham Pillai, 
who had passed away by then. It 
recites that the family was indebted at 
the time when Namasivaya, the father 
of Ramaswami, died and that Kolanda- 
velayutham Pillai had by his conduct in- 
creased the indebtedness. It was Rama- 
swami who by his own exertions, re- 
deemed the family from its indebtedness. 
It further recites that the two parties to 
the document, out of their free will, re- 
leased in favour of Ramaswami Pillai 
certain properties in a village called 
‘Vadavar’. Thereafter the document 
states thus: 


a AgSGhurcr GADU Gurg Gers 
Aw Gy Gandia ugga ArTrog gw 
pha Gy grouenifl arm un i 
AQgucarlde GQuaurd DGLA 
Cad BSD UGAD wf DET N gr B 
ward Garda yowm QsguGag§S 
usgHearacyib Ba pós Goc 
guU LITA AGAU Cudwá sra aib 
Lya uf CLT sarublae 
Qsauwr pL psoumb enwAde 
Qo prpg ur GUÈT Lg US Ò SETE aD 
JIGU pyar salud f ar hA 
ws wur Luu h aiD KrF Hur iF 
62 uf ufolare GQugund 2uWgs 
S66 Asgtupy wf Fur BOL- g 
Var Aujcorw BU seq Hib 


ymu ghu Qaar H&G SSE ` 


ug Qauwr Adompuru HLH gi 
UGD STD gms QA Goo malar w) 
Bi sHapab Gøs gs wel 
saler  L2UUFHSETE Guðs 
Cas AmA ¢Geh Arro S AGADU 
Qur gADGSEH DD BEDE HEF 
umsuN GADU Gurgeale Chg. 
StHABMN or aus TFETE maó A 
Huws Ask MFP SAUTE Sh S h 
Qaren® BOY prEN A LA irlar 
Qu. stwo unurow sos eu g 
ou @ &) D SI 


Qaar sAr gyud saim LUL. 
AUF wr uTraggsG ALG S 
Arromamogerer Qer jaisa AA 
partrai asdar STE of oof) 
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Du @QarTuAsensG Gurg Suir h 
AFFHHoréss wanhu Auru 
KT ADLAS gi O) air cir mA Dg’ 


Freely translated it mentions that out of 
the rest of the properties which were not 
covered by the release in favour of Rama- 
swami, the family would, in accordance 
with the status of the family, perform 
the charities done miscellaneously with- 
out any diminution and that the proper- 
ties situated in Thiruvadaącharry etc., 
were kept for the purpose of doing the 
“Dharmam or ubhayam” out of the in- 
come from the said properties. Rama- 
swami was to be in charge of the said 
properties. The religious obligations 
contemplated by the document are: (1) 
finishing the repair of the temple of 
Kailasanathaswami in the ancestral vil- 
lage of the parties and for Puja and 
Naivedya for one kala puja of the said 
deity; (2) for doing in the same manner 
as was done upto that date the ‘Ubhayam’ 
for Subramaniaswami of Palani; (3) 
for doing similar ‘Ubhayam’ to Vanchi- 
nathaswami; (4) for doing ‘Ubhayam’ 
for Sri Srinivasa Perumal of Nachiyar- 
kudi; and (5); for the ‘Ubhayaw’ of Sri 
Saba Nateswaraswami at Chidambaram. 
Except in the case of the repairs or re- 
constructions of the temple in the village 
and for doing the one kala puja in the 
temple in the ancestral village, the nature 
of “Ubhayam” in Palani, Srivanchiyam, 
Nachiyarkudi and Chidambaram is not 
specifically described. In the document 
dated 22nd September, 1869, the only 
changes made are the removal of 
“Ubhayam’’ of Sri Srinivasa Perumal 
of Nachiyarkudi or Nachiyarkoil and 
the removal of certain lands which were 
originally kept for the purpose of all 
these obligations in Exhibit A-3. As in 
the Court below there was some discus- 
sion about the validity of the document 
dated 22nd September, 1869, marked as 
Exhibit A-4, for our present purpose, it 
is unnecessary to go into the validity of 
the said document. If the said docu- 
ment is invalid, then it would be enough 
to concentrate on Exhibit A-3. Even 
if the said document is valid, it would 
only have the effect of removal of one of 
the objects for which the properties 
were reserved and also for removal of 
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certain of the properties from our 
consideration. But the nature of 
the jurisdiction of the Deputy Commis- 
sioner or the Commissioner, as the case 
may be, is unaffected by the presence of 
that particular object in favour of Srini- 
vasa’ Perumal of Nachiyarkoil or by the 
presence of that particular property, 
which was originally kept apart. 


8. Mr. T. R. Ramachandran, the 
learned counsel for the appellant vehe- 
mently argued that there was no trust 
at all and that the properties were merely 
held subject to a liability for meeting 
certain obligations. In his submission 
the properties continued to remain as the 
' private properties of the family. He 
stated also that there was only a private 
trust, which did not come within the 
scope of the Tamil Nadu Hindu Reli- 
gious and Charitable Endowments Act. 


9, We may now examine the question 
whether this is a public or private trust. 
In the Hindu Law of Religious and 
Charitable Trust (Tagore Law Lectures) 
by B. K. Mukherjea, Second Edition, 
by Justice T. L. Venkatarama Atyar at 
page 50, ‘this distinction has been brought 
out: 


“The line of distinction between a pub- 
lic purpose and which is not public is 
extremely thin, and is practically in- 
capable of definition. Tudor in his 
‘Charities’ thus sums up the principles 
deducible from the cases on the sub- 
ject (Tudor on Charities, P. 12, 5th 
Edn.): : 


If the intention of the donor is merely 
to benefit specific individuals, the gift 
is not charitable, even though the 
motive of the gift may: be to relieve 
their poverty or accomplish some other 
purpose with reference to those parti- 
cular individuals which would be chari- 
table if not so confined; on the other 
hand, if the donor’s object is to accom- 
plish the abstract purpose of relieving 
poverty, advancing education or reli- 
gion or other purpose charitable with- 
in the meaning of the Statute of Eliza- 

beth, without giving to any particular 

_ individuals the right to claim the funds, 
the gift is charitable.” 
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The principle set out by Tudor holds good 
in this country also, as may be seen from 
the following passage in Deoki Nandan v. 
Murlidhar, where the Supreme Court 
observed as follows: 


“The distinction between a private and 
a public trust is that whereas in the 
former the beneficiaries are specific 
individuals, in the latter they are the 
general public or a class thereof. 
While in the former the beneficiaries 
are persons who are ascertained or 
capable of being ascertained, in 
the latter they constitute a body which 
is incapable of ascertainment.” 


10. At page 167 of Mukherjea’s Hindu, 
Law of Religious and Charitable Trust. 
it is stated as follows: 


“By public trust it must be under- 
stood such as are constituted for the 
benefit either of the public at large, or 
of some considerable portion of it, ans- 
wering a particular description, while 
private trusts concern only individuals 
or families. A private trust provid- 
ing for the material or ‘spiritual benefit 
of individuals and families could not 
rank as a charitable trust in English 
law which must be public in its cha- 
racter. In Hindu law, however, it is 
competent for a donor to create a reli- 
gious trust, the benefit of which is' con- 
fined to the members of a particular 
family or the disciples of a particular 
religious preceptor.” 


11. In the present case the objects con- 
ceived are all worships ina temple. Mr. 
Ramachandran had, during the argu- 
ments, to admit a public religious purpose 
in the objects in respect of Kailasanatha- 
swami temple in the ancestral village of 
the parties. The Thirupani may not be 
a recurring obligation as it was intended 
only to complete what had been left in- 
complete by Ramaswami, but that is 
irrelevant. xA ' single kala puja had to be 


done’ in the temple and these two. pur- 


poses“in relation to-the local temple are 
admitted to'be public religious purposes. 
It is only with respect to the worship in 
the other temples that he stated that the 





1. 1957S.C.J.75: 1956 S.C.R. 756 : (1957) 
1 M.L.J. (S.C.) 28: (1957) 1 An. W,R. (S.C.) 
28; AIR. 1957 S.C. 133, 
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purpose was a private one. For instance 
as far as Palani temple was concerned 
the evidence of Doraikkannu (P.W. 1) 
aged about 75, was that they were 
taking only a kavadi and were perform- 
ing an Abishekam on the Thaipusam 
day there. The contention of the 
learned counsel was that this was only 
a private or individual purpose and did 
not have anything to do with the pub- 
lic. The document Exhibit A-3 contem- 
plates the performance of the ‘Ubhayam’ 
or ‘Dharmam’ (these are the expressions 
used in the document). They have to 
be done in the same manner as was being 
done prior to the document. There is 
no evidence in the present case about the 
manner in which it was being done prior 
to the document, during the lifetime of 
Ramaswami. It may be that subse- 
quent to Ramaswamy’s death the family 
was content with merely offering a kavadt 
and doing an Ahishekam in the Palani 
temple. The omission to do the charity 
in the manner contemplated by the docu- 
ment would not in any manner clothe the 
parties with a vested right to do the same 
only in the manner in which it was be- 
ing done as claimed by P.W. 1. The 
word ‘Ubhayam’ means gift to a temple 
or a monastery. See -Tamil Lexicon, 
Vol. I, page 425 published under the 
authority of the University of Madras. 
This meaning is treated to the South 
Indian inscriptions. Thus, the word 
‘Ubhayany’ has got a historical and reli- 
gious association as a gift to a temple. 
We have to take it, on a construction of 
the document, having regard to the use 
of the word ‘Ubhayam’ that the gift was 
in favour of that particular temple. 

12. The learned counsel for the appel- 
lant contended that the whole terms of 
the document are so vague that it cannot 
be taken as a dedication, for any parti- 
cular religious or charitable purpose so 
as to come within the scope of the Act. 
The learned counsel pointed out that the 
word ‘Dharmam’ is one of vague and in- 
definite import. and for this purpose he 
relied on a decision of the Privy Council 
in Runchordas Vandravandas v. Parbati 
Bait. In that case the Judicial Com- 


1. (1899) L.R. 261,4,71 ; 1 Bom, L,R. 607: 
I.L.R. 23 Bom. 725, 
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mittee referred to Wilson’s Dictionary, 
where “‘Dharmam’ was defined to mean 
law, virtue, legal or moral duty and it was 
held that these objects were too vague 
and uncertain to be administered by any 
Court. In Mukherjea’s Hindu Law of 
Religious and Charitable Trust at page 
105 in noticing this case it is observed 
as follows: 


“With all respect to the Judicial Com- 
mittee of the Privy Council, it may be 
pointed out, that the dictionary mean- 
ing of the word “charity” is equally 
wide and indefinite, but what the 
English Judges proceed upon, is not 
the dictionary meaning of the word 
but the technical meaning that it has 
come to acquire on the basis of the 
Statute of Elizabeth”. 


Reference was also made to a decision 
of Subramania Iyer, J., in Parthasarathe 
Pillav. Thiru Vengada, which has been 
considered to be the correct exposition 
of the word ‘Dharmam’. The learned 
Judge Subramania Aiyar, J., took 
‘Dharmam’ as meaning istha and Purtta. 
For our present purpose it is unneces- 
sary to go into the concept of the word 
‘Dharmam’ in the present case and exa- 
mine how far the decision of the Privy 
Council is to be followed. In the pre- 
sent document the word ‘Dharmam’ is 
tised in association with the word ‘Ubha- 
yam’ and as the meaning of ‘Ubhayam’ 
is clear we need not tarry to consider the 
question whether the word ‘Dharmam' 
is vague ornot. The document taken as 
a whole clearly shows that the gift was 
with reference to the various objects of 
charity conducted in respect of the 
temples of Palani, Srivanchtyam, Nachi- 
yarkudi and Chidambaram. | 


13. Another manner in which the 
learned counsel for the appellant wanted 
to show that the document created only 
an obligation to do certain acts in the 
said temples without any specific endow- 
ment being created therefor was that the 
income that would be consumed by these 
purposes would be very little compared 
to the extent of the income available out 
of the lands. In other words, the at- 
tempt of the learned counsel was to bring 





E1. (1907) I,L.R.30 Mad, 340! 17 M,L.J. 379, 
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it within the class of cases where the 
dedication was held to be partial. The 
distinction between an absolute and par- 
tial debutter was explained by Mukher- 
jea in his Lectures as follows at page 


157: 


“Where the dedication made by a set- 
tlor in favour of an idol covers the 
entire beneficial interest which he had 
in the property, the debutter is an ab- 
solute or complete debutter. Where 
however some proprietary or pecuni- 
ary right or interest in the property 
is either undisposed of or is reserved 
for the settlor’s family or relations, a 
case of partial dedication arises. In 
a partial dedication the deity does not 
become the owner of the dedicated pro- 
perty but is in the position of a charge- 
holder in respect of the same. . A 
charge is created on the property and 
there is an obligation on the holder to 
apply a portion of the income for the 
religious purposes indicated by the 
settlor. The property does not be- 
came extra-commercium like debutter 
property, strictly speaking so called, 
but is alienable subject to the charge 
and descends according to the ordinary 
rules of inheritance. It can be attach- 
ed and sold in execution of a decree 
against. the holder. Whoever gets the 
property however takes it burdened 
with the charge or religious trust.” 


The learned editor, Mr. T. L. Venkata- 
rama Aiyar in his second edition has 
given reference to-the decision of the 
Supreme Court in Dasaratha Rami 
Reddy v. Subbarao*. In that case it was 
pointed out at page 177 as follows:. 


“The principles of Hindu Law appli- 
cable to the consideration of questions 
of dedication of property to charity are 
well-settled. Dedication to charity 
need not necessarily be by instrument 
or grant. It can be established by co- 
gent and satisfactory evidence of con- 
duct of the parties and user of the 
property which show the extinction 
of the private secular character of the 
property and its complete dedication to 





1, 1957 S.C.J. 835: 1957S.C.R. 1122: (1957) 


2 M.L.J. (S.G.) 175: (1957) 2 An,W.R, (S,C,) 


175: A.LR, 1957 §.C. 797. ` 


charity. On the other hand, in many 
cases Courts have to deal with grants 
or gifts showing dedication of property 
to charity. Now it is clear that dedi- 
cation of a property to religious or 
charitable purposes may be either com- 
plete or partial. If the dedication is 
complete, a trust m favour of public 
religious charity is created. If the 
dedication is partial, a trust in favour 
of the charity is not created but a 
charge in favour of the charity is at- 
tached to, and follows, the property| 
which retains its original private and 
secular character. | Whether or not 
dedication is complete would naturally 
be a question of fact to be determined 
in each case in the light of the material 
terms used in the document. In such 
cases it is always a matter of ascertain- 
ing the true intention of the parttes; 
it is obvious that such intention must 
be gathered on a fair and reasonable 
construction of the document consi- 
dered as a whole. The use of the 
word “trust” or “trustee” is no doubt 
of some help in determining such in- 
tention; but the mere use of such 
words cannot be treated as decisive of 
the matter. Is the private title over 
the property intended to be completely 
extinguished? Is the title in regard 
to the property intended to be com- 
pletely transferred to the charity? The 
answer to these questions can be found 
not by concentrating‘on the signifi- 
cance of the use of the word “trustee” 
or “trust” alone but by ‘gathering’ 
the true intent of the document consi- 
dered asa whole. In the cases where - 
documents purport to dedicate pro- 
perty in favour of public charity, pro- 
vision is made for the maintenance of ' 
the worshipper who may be a member 
of the family of the original owner of 
the property himself and in such cases 
the question often arises whether the 
provision for the maintenance of the 
manager or the worshipper from the 
income of the property indicates an 
intention that the property should re- 
tain its original character and should 
merely be burdened with an obligation 
in favour of the charity. If the in- 


- come of the property is substantially 
` intended to be used for the purpose of. 
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the charity and only an insignificant 
and minor portion of it is allowed to 
be used for the maintenance of the 
worshipper or the manager, it may be 
possible to take the view that dedica- 
tion is complete. If, on the other 
hand, for the maintenance of public 
charity a minor portion of the income 
is expected or required to be used 
and-a substantial surplus is left in the 
hands of the manager or worshipper 
for his own private purposes, it would 
be difficult to accept the theory of com- 
plete dedication. It is naturally diffi- 
cult to lay down a general rule for the 
solution of the problem. Each case 
must be considered on its facts and the 
intention of the parties must be deter- 
mined on reading the document as a 
whole.” 


f 


The legal position “that emerges is that 
to ascertain whether the dedication is 
partial or absolute, we have to take the 
instrument as a whole. The intention 
of the author of the document has to be 
gathered and that! has to be done only 
from the words used. Where, as here, 
the document speaks only of the 
income, the intention has to be ascer- 
tained from the disposal of the income. 
If for the maintenance of public charity, 
a minor portion of the income is required 
to be used and substantial surplus is left 
in the hands of ‘the manager for his own 
private purposes, there would not be a 
complete dedication. But if the charity 
is given a substantial part of the income, 
then, the dedication would be a complete 
one. The document before us does not 
contemplate any surplus being left in the 
hands of the person in charge of the pro- 
perties. The purpose contemplated is 
that the charity is to be done in accord- 
ance with the status of the family. The 
expenditure ig thus bound to be elastic, 
so that when the income increases, the 
obligation to pay for the charity also ex- 
pands. It is not as if any specific 
amount alone was contemplated to be 
spent so ag to leave a balance. Further 
there are no words of disposal with refer- 
ence to the balance, if any, of the income 
ifrom the said properties. It is, there- 
Fore: manifest that the reservation for 
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these purposes was absolute and not par- 
tial. 


14. Section 63 confers on the Deputy 
Commissioner power to enquire and 
decide the question whether any institu- 
tion or endowment is wholly or partly 
of a religious of secular character; and 
whether any property or money was 
given wholly or partly for religious or 
secular uses. See clause (f). Clause 
(g) contemplates determination by the 
Commmissioner of the amount to be allo- 
cated to religious uses where any pro- 
perty or money has been given for the 
support of an institution which is partly 
of a religious and partly of a secular 
character, or the performance of any ser- 
vice or charity connected with such an 
institution or the performance of a charity 
which is partly of a religious and partly 
of a secular character or where any pro- 
perty or money given was appropriated 
partly to religious and partly to secular 
uses. ‘Religious charity’ is defined in 
Section 6 (16) as meaning a public 
charity associated with a Hindu festival 
or observance of a religious character, 
whether it be connected with a math or 
temple or not. “Religious endowment” 
pr ‘‘endowment” means all property 
selonging to or given or endowed for the 
support of maths or temples, or given 
dr endowed for the performance of any 
service or charity of a public nature 
connected therewith or of any other 
religious charity; and includes the institu- 
tion concerned and also the premises 
thereof; but does not include gifts of 
property made as personal gifts to the 
archaka, service-holder or other emplo- 
yee of a “religious institution”. See 
clause (17) of section 6. Section 6 
(19) defines “specific endowment’ as 
meaning any property or money endowed 
for the performance of any specific ser- 
vice or charity in a math or temple, or 
for the performance of any other religi- 
ous charity. In this case there is an 
endowment for the support of the_several 
temples mentioned in Exhibits A-3 and 
A-4, as the case may be. The word 
‘Ubhayam’ itself goes to show, as seen 
already that there was an endowment to 
a temple for a religious purpose. There- 
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fore, the provisions of section 63 were 
rightly attracted to this case. 


15. The decisions of this Court arc 
clear on the point that there can be a 
religious charity or religious endowment 
in respect of something to be done at the 
time of a festival in a temple when the 
deity is taken out, In Vasudev Rao v. 
C. K. Rangai Gounder’, Govinda Menon, 
J., as he then was, was concerned with 
the charity by observance of Skanda 
Shashti and Soorasamhara festival in 
Sri Subramaniaswami temple and also 
for the erection of a Mandapam in front 
of a house for doing worship to the deity 
when it was ‘taken out and brought 
through the street in which the house 
was located. It was held in that case 
that there was dedication of property for 
a religious purpose. If in view of the 
use of the expression ‘ubhayam’ the pro- 
perties are taken as gift to the temple, 
then there can be no question of any 
vagueness of purpose for which the pro- 
perties are dedicated. The learned coun- 
sel asked whether the Palani or other 
temples could ask for any particular 
amount or part of the income as a bene- 
ficiary. Having regard to the scope of 
the present ‘suit, it is unnecessary 
to decide this point, nor the point 
whether the document dated 22nd Sep- 
tember, 1869, was invalid or not. The 
decision of the Court below that the 
order, under section 63 cannot be set 
aside is thus correct and needs no inter- 
ference. i 


16. In the result, the appeal is dismis- 
sed with costs. (one set). 


R.S. Appeal dismissed. 





_ 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 
and 


Presenti—T, Ramaprasada Rao 


S, Ratnavel Pandian, FÍ. 


Kumaraswami Gounder and other's 
.. Appellants* 


U. 


Subba Gounder and otħers 
we Respondents, 


Hindu Law— Joint family—Internal arrange- 
ment between coparceners for corvenient and 
separate enjoyment of joint property by members 
—Member of joint family enjoying certain 
lands of the joint family, constructing house out 
of the income from the lands—Should be treated 
as jowt family property. 


Under the old orthodox Hirdu Law, it 
was not clear whether in a case where 
there was an_internal arrangemert as 
between the coparceners Cf a Hindu un- 
divided family to erjoy joint property sepa- 
rately for convenience, any cf the 
members would be entitled to plead such 
an arrangement inter partes, to escape the 
liability to account for the income cf 
such enjoyed properties, in a subsequently 
instituted action for partition by metes 
and bounds by any One Or more Of the 
other members. In a case where the 
members of a family decided for purposes 
of convenience to take charge of certain 
properties of the family and administer 
them, it does not axiomatically follow 
that the person who has been charged 
with the resp ?nsibilities of p~ssessing such 
properties is not tO account fer the 
income which the properties of which be 
bas taken charge would yield. But the 
p^sition is different if at a family cour cil 
the parties exercise their mirds ard carve 
out certain prcperties of the family for 
purposes of allotment to each cf the 
branckes and allot them to such of those 
sharers who are entitled thereto in lieu 
of their maintenance and the maintenance 
of their branch. If tke evidence in a 
case establishes that there was such an 
allotment with the avcwed purpcse as 
above and the inccme derived by the 





*App. No, 31 of 1970, Tth February, 1977, 
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allottees from the possessed properties 
would be their Own, they would not 
be in any sense accountable for such in- 
come to the other members Of the family. 
By a mere arrangement, domestic as 
it Ought to be whereby a certain urit cfa 
joint family or an individual takes 
charge cf certain carved-Out properties 
he cannot plead that such properties 
were allotted to him in the realistic sense 
of the word so as to avoid his responsibil- 
lity to accOunt for the income from such 
properties which he derived by reason, 
of hisenjoyment, But, ifitisa case ofan 
allotment of such properties by reason 
ofa decision which is expressive and p%si- 
tive amongst the members of the family 
which gives a reasonable impression that 
such allotment was always intended to 
sive 10 the allottee an absolute right Over 
the income of the allotted properties, then 
it follows that if any Other properties are 
purchased from and out Of such income, 
it would be the properties of the allottee 
and his branch. (Paras.4 and 5.4 


Cases referred to: 


Ramayya v. Kolanda, 1.L.R. (1940) Mad. 
322 2 (1939) 2 M.L.J. 639: 50 LW. 
599: A.J.R. 1939 Mad. 911 ; Bengal 
Insurance and Real Property Go., Lid. V. 
Velayammal, 1.L.R. (1937) Mad. 990: 
45 L.W. 616: A.L.R. 1937 Mad. 571; 
Nagayasami Naidu v. Kockadai Naidu, (1970) 
1 M.L.J. 105: 81 L.W. 436: LL.R. 
(1969) Í Mad. 459: A.T.R. 1969 Mad. 
329. 


Appeal against the decree of the Sub- 
Court, Coimbatore in O.S. No. 17 of 1965, 


S. Ramalingam and P. Chidambaram, for 
Appellants. 


N. Varadarajan, for Resporderts, 


The Judgment of tte Court was delivered 
by 
Ramapradada Rao, 7.—Deferdarts 2 to 4 
and 6 to 9in O.S. No. 17 of 1965 on the 
file of the Subordirate Judge cf Gcimba-~- 
tore, are the appellants. The plaintiffs 
came to Court for a partition ard sepa- 
rate possession Of their half share in the 
suit properties under the fellcwing cir- 
cumstances. Kandaswami Gounder is 
tke common ancestor. He had two 
sons, Nanjappa Gounder the first defen- 
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dant and, Palani Gounder the first plain- 
“ud. Wis other son Subba Gounder died 
as a bachelor in 1959. Pajaniammal is 
his daughter. The first defeudant, wro 
+s the eldest son whe died pendirg suit is 
herein represerted by his legal repre- 
sertatives, deferdants 2 to 10, In fact, it 
+s the second deferdant who is contesting 
the action. Plaintiffs 2, 3 ard 4 are the 
sors ard daughter Of the first plaintiff, 
The fifth plaintiff is the wife of the first 
plaintif and the 4th plaintiff is the wife 
of the 1st defendant. The plaintiffs’ case 
is that Kandaswami Geunder died in 
Adi 1955, prior to the Hirdu Succession 
Act of 1956 and that therefore, Palani- 
ammal, tre daughter of Kandaswami 
Gounder cannot be reckoned as a sharer 
to the estate of Kandaswami Gounder. 
The plaintiffs conter tior is that after the 
death of Kardaswami.Gounder in 1955, 
the only psrs“ns entitled to share the 
estate of late Kandaswami Gourder was 
the Ist plaintiff and his branck, Narjappa 
Gounder and his branch and Subba 
Gounder. Subba Gounder died in 1959. 
Prior +o his death, it is the case Of the 
plair tiffs, that the family properties which 
were situate in two different villages were 
being enjoyed by the sons of late Kanda- 
swami Gounder independently for the 
purpose Of convenience ard pursuart to 
the said arrangement, the Ist plaintiff 
was in charge of lands situate in 
Thalakarai village ard the other lands 
situate in Ramapatnem were in the 
possession and corvenient erjoyment of 
the father Kardeswami Geunder when 
he was alive and Nanjappa Gounder 
and Subba Gounder. Such convenient 
enjoyment of those properties having 
been acceeded to and worked upon by 
the parties out of their own will and 
volition, contirued till the death of 
Kandaswami Gounder in 1955, and Subba 
Gounder in 1959. On the death of 
Subba Gounder the specific case of the 

rst plaintiff is that there was a re- 
adjustment about the lands and their 
enjoyment by each of the surviving 
members of tke family. As a result 
of such re-allocation; if that expression 
could be used, tre first plair tiff was 
also entrusted with certain areas of 
lands in Ramapatram village besides 
the lands in Thalakarai, but the first 
defendant continued to be in charge 


1 


of the lands in Ramapatram village 
Apparently this re-castirg of the extent 
of the lands in tte p%ssession of the 
tw0 surviving brothers was made conse- 
quent upor. the death of Subba Geunder 
who was by then a third sharer in the 
family. In tkis context, therefore, the 
plaintiffs” case is that the Ist plaintiff 
and his branch would be entitled to 
one-half of the estate of late Kandaswami 
GOunder and to the other half the Ist 
deferdant and his branch would be 
entitled. It is to secure independent 
and separate possession of such a 
half share, the plaintiffs came to Court. 
The Ist defendant’s case is that Kanda- 
swami Gounder. died on 2nd August, 
1956 and not in 1955 and that the date 
of death was after the inducticn of the 
Hindu Succession Act of 1956 and, that 
therefore, Palaniammal, his sister as a 
daughter of Kandaswami Gounder 
would also be a statutory heir under 
the Act and that her share should be 
allotted to her. The Ist defendant’s 
further case is that the plaintiffs have 
failed to include in the partible estate, 
a house which was cOnstructed by the 
Ist plaintiff in the lands (at) Thalakarai 
which were in his erjoyment and as 
such a construction was Only p*ssible 
because the Ist plaintiff and his branch 
were sOlely .njoying the income from 
tte lands in their convenient enjoy- 
ment and as no partition by metes 
and bounds of tke family properties 
ever took place, it should be presumed 
that the said prceperty built by the first 


plaintiff should be deemed to be an, 


accretion to joint family prcperty and 
that it shorld be brought to the hotch- 
pot for partition, Incidentally, he would 
also cOncede that he would be respon- 
sible for bringing into the pot for pur- 
prses Of division such of the income 
which in law he is acccuntable fer to 
the Other members of ‘tke family in 
respect Of the lands which he was con- 
veniently enjoying as’ per tris internal 
scheme Of arrangement already referred 
to, The Ist plaintiff however, in reply 
would say that the house was built up 
several years age and in particular, 
was put up by him prior to the mdi- 
fied arrargement irterrally made as 
betweeri them on the deatk of Subba 
Gounder which resulted jn tke plaintiffs? 


P agg 
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branch being entrusted with certain 
lands in Ramapitnam village also for 
their convenient erjOyment along with 
the lands already held by ttem in 
Thalakarai village. In effect, the first 
plaintiff’s case was that the house was 
put up by him when he was in enjoy- 
ment Of tke Thalakarai lańds which 
scheme was in vogue even during the 
lifetime of his father and which arrange- 
ment was thought of solely for the pur- 
pose Of convenient enjoyment cf_the 
family lands as between the members. 
Therefore, the plaintiffs resist the claim 
of the first defendant to bring the house 
property referred to in the written state- 
ment Of the Ist defendant as ore of the 
partible properties to be included in 
the hotchpot fcr the purpose of divi- 
sion, We are not summarising the 
pleading in the usual] manner as it is 
unrecessary to do so havirg regard to 
the twO main issues which were argued 
before us by the learned cOunsel in this 
appeal. On the pleadings, the follow- 
ing issues were framed by the learred 
Judge— 


1, Whether tke prior pertition pleaded 
by the defendant is true? 


2. To what share, if any, is tre plain- 
tif entitled? 


3. What are the properties available 
for partition ? 


4. Whether the suit is bad for non- 
joinder Of necessary parties? 


5. Whether the defendant is entitled 
to value Of improvements and if sc, to 
what amount? 


6. To what relief? 
The following additional 
framed on 9th August, 1966— 


1. Whether the sale deed dated 15th 
September, 1965 is true and valid and 
whether the 2nd defendaut is entitled 
to any share under the document? 


issue was 


The following additional issues were 
framed on 28th October, 196S— 


2. Whether the plaintiffs are entitled 
to partition? 

3. What is the date Of death of the 
father Kardaswami? l 
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The follcwing additional issue was 
framed on 24th November, 1969-— 


4. Whether the suit is bad for partial 


partition p 


_ The lower Court was Of the view 
that Kandaswami, Gounder died in 
Adj 1955 and not in August 1956, as 
alleged by the first deferdant and. there- 
fore, negatived, the defendanta’ plea 
that Palaniammal also should he eorsi- 
dered as a sharer in the estate of 
Kandaswami Gounder. On the other 
issue whether the propsrty claimed 
by the Ist defendant is the property 
of the family, he agreed with the plain- 
tiffs that the same would not be joint 
family property as accordirg tn him, 
the income which a member oObtaired 


from the properties held by him and’ 


possessed by him, though for converient 
enjoyment, would be his separate pro- 
pertv and cannot be treated as joint 
family property in which the other 
sharers would have an identifiable share. 
Therefore, he found that the only items 
available for partition are the plaint 
schedule properties and disagreed with 
the Ist defendant that the suit is one 
for partial partition, He decreed the 
suit On the above findings. We are 
not called upon in this appeal to decide 
whether there was a prior partition as 
pleaded by the defendants or whether 


certain other allegations regardirgs the . 


sale of certain family properties is true 
Or not, We have already prefaced by 
saying that the two pints that are 
raised by the learned coursel appearing 
before us are—(1) whether the house 
property claimed by the Ist deferdant 
and latterly by his heirs, the appellants 
before us, is to be treated as joint family 
property Or not and (2) what is the 
se on which Kandaswami Gounder 
ied? 


§. We shall now take up the first 
question whether in the circumstances 
cf this case, the property claimed. by 
the defendants-appellants is to þe in- 
- cluded in the hotch-pot for the purpose 
of division amongst the sharers, This 
would cepend vpn the fact whether 
the nucleus with which the property 
was put up by the first plaintif was 
joint family asset or joint property 
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It is not in dispute that the properties 
ware under the convenient and separate 
enjoyment Of the niembers of the family 
and tat such an arrangement was 
acceded to and followed up even when 
the father, . the ancestor,” was alive. 
PW. 1 in his evidence wCuld say phat 
the house property was put up by the 
Ist plaintiff about 15 to 20 years ago. 
This not havirg been ctntradicted, 
would mean that the preparty was put 
up prior to tke date Of death of Subba 
Gounder. The family cCnceived of a 
scheme whereby the lands which were 
situate -in two different villages corla 
converiently be erjoyed by two diffe- 
rent sets of members without any inter- 
ruption by ore branch over the other. 
Tt is comm ground that Kandaswami 
Gounder, Narjappa Gourder and Subba 
Gourder as Ore unit. were in Rama- 
patram village and were in charge cf 
the lands situate therein. Eovally it 
is not in dispute that Palani Gounder 
was put in clarge Of the other lands of 
the family but situate in Thalakarai 
village. It is, therefrre, clear that the 
enjoyment Of each of the urits as above 
was pursuant to a domestic scheme con- 
ceived by the father in co-Ordination 
with his sens and it cannot be said that. 
it was pursuant to any.overt act well 
thougrt of by the members resulting 
in an allotment Of those properties to 
the. above units with the intention ‘that 
eack ‘cf such units should enjoy the 
income therefrom absolutely. ‘If in a 
given case there was some evidence Of 
treatment of the joint family properties 
by the members of the coparcenary Or 
joint family in and by which the allot- 
mett Cf properties was thought of and 
as a result of such scheme fcrged by the 
members, Ore or the other of tre mem- 
bers of the family, either irdividually or 
conjcintly was put in possession of 
identified and identifiable properties 
belonging to the family, then it is quite 
possible to imply or presume that the 
members as a whole in a family cCuncil 
decided amongst themselves that such 
an allotment is not an empty one but 
is with a purp’se. It wOuld serve as a 
pointer to the conclusion that the 
income derived by eack of such mem- 
bers Or units Of the family put in passes- 
sicn Of such separated properties should 


i] 


enjoy the irccme as if it is their Own 
without any resp?nsibility to account 
therefor to the other members, or otber 
units of the family. ' 


Under the 
Law, it was not clear whether in a case, 
where there was an internal arrange- 
ment as between tke cOparceners Of a 
Hindu undivided family to enjoy joint 
prop2rty separately for convenience, any 
of the members would he entitled to 
plead such an arrangement inter partes, 


á 


to escape the -liability to account for’ 


the incoms Of such erjoyed properties, 
in a latterly instituted action for parti- 
tion by metes and bounds by any one 
or more Of the Other m2=mbers, Mullah’s 
Hindu Law, 14th Edn., page 293, deal- 
ing witk rights of coparcerers states— 


“The whole income cf tke joint. family 
prcperty must be brouglt, according 

. to the theory of an undivided family, 
to the commroẸx chest Or purse, ard 
there dealt with according to the 
modes of enjOyment by the. members 
of an undivided family...... ý 


But the learned author noted tke strides 
and cOnsequet.tdents made to this well- 
established principle by citing judicial 
precedents. In Ramayy2 v. Kolanda}, 
the ratio laid down in Bengal Insurance 
and Real Property Co. Ltd. v. Velayzmmal®, 
was_ accepted. These authorities 
always rested on the well-kzown prir- 
ciple that if an allotment-of property 
to any member was made by the manager 
of the joint family, then such_allotment 
should be presumed to have been made 
by him not with the intention of making 
the allottee member accountable fcr 
the income Of the property allotted. 
The learned Judges said — 


“The idea, undoubtedly when an 
arrangement Of this kind is- made, 
is that while the corpus of property 
should continue to remain joint the 
- incOme should exclusively belong to 
and be at the disp2sal of the member 
cOncerned.”’. 





0 ET, 


1, I.L.R. (1940) Mad. 322 : (1939) 2 M.L.J. 
639 : 50 L.W. 529 :A.I.R, 1939 Mad.911. 

2, LL.R: (1937) Mad. 990 : 45 LW. 616: 
AIR. 1937 Mad. 571. 
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But, in the case before.us, the allot ett 
was not made by the manager or the 
head of the family, Kandaswami 
Gourder. The evidence discloses that 
what was taken over by the Ist plaintiff 
during the lifetime of his father was 
not in pursuance of an allotment of 
land, but pursuant to an arrangement 
for purposes Of convenient and sèle, 
erjOyrent. Until Subba Gounder died, 
the plairtiff did rot have arythirg to 
do with Ramipatnam lands. It was 
orly after the death of Subba Gounder 
an, allotmert, if at all, was thought of 
by the family. Pricr to it, there was 
ne such dOmzstic, interral adjust eni 
equitable to an allotmsrt of prop2rties 
which was dore by the marager in the 
tw) reported decisiors cited above. 
We are, therefore, corstraired to make a 
distir.cticn between the two well-krown 
situations which may rormally arise. 
In a case where the members Of a farrily 
decided fcr purp’ses Of convenience to 
take charge of certain properties of the 
family and administer them, it dces not 
axiomatically follow that the parscn wtc 
has been charged with the resp?rsibi- 
lities Of p%ssessirg such prCperties is 
not to accOunt for the income which 
the-proparties of which he has taker 
charge would yield. But the positior. 
is different if at a family cou.cil the 
parties exercise their minds. and carve 
Gut certain prcCperties -of the femily 
fcr purp‘ses Of allotment te each of the 
branches and allot them to such of 
those sharers who are entitled to it ir 
lieu of their maintenance and the 
maintenance of treir branch, If the 
evidence in a case establishes that there 
was such an aolitrrent with the avowed 
purpose as above, then the ratio ir. 
the above two decisiOns would apply 
and the ircOme derived by the allot- 
tees frem the possessed properties woulc 
be their Own and they would not be ir. 
any sense accountable fcr such income 
to the Other members of the family. 
That this appears to be the only way 
to reconcile the situations is clear from 
the. observations of the Division Bench 
of Our Gourt in WNagayasami Naidu v. 
Kochadat Naidu, The learned Judges said: 
| 


1. (1970) 1 Mad. L.J. 105: 81 L.W. 436 : 
I.L.R. (1969) 1 Mad. 459: A.LR. 1969 Mad, 
$29, 345, i 
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“The very idea Of allotment for con- 
venient ernj“yment, though reserving 
a right to effect a final partition by 
metes and bourds, carries with it the 
necessary implicaticn that the two 
branches were entitled to deal with 
the income accruirg from the pro- 
perties allotted to them in any man- 
rer they like and eitker branch will 
have nO claim as agairst the other 
in respect Of prCperties purchased 
out Of such ir.come,’’ 


N 


The learned Judges laid an accent on 
the word ‘allotment’, We are also of 
the view that by a mere arrangement, 
dcmestic as it Ought to be, whereby a 
certain unit Of a joint family or an indi- 
vidual takes charge of certain carved— 
Out prCpertics he canrot plead that 
such properties were allotted to him 
in the realistic serse of the word so as 
to avoid his resporsibility to account 
for the income frcm such properties 
which he derived by reason of his enjoy- 
ment. But if it is a case of an allot- 
ment Of such prcperties by reason of 
a decision which is expressive and 
p?sitive amongst the members of the 
family which gives a reasonable impres- 
sion that such allotment was always 
intended to give to the allcttee an 
absolute right Over the income of the 
allotted properties, then it foilows that 
if any Otker properties are purchased 
from and out Of such income, it would 
be the propérties of the allottee and his 
branch. 


5. In the instant case, however, tere 
is no proof that the property sOught to 
be included by the appellants in the 
joint pool was built or accreted to 
the joint farily by the first plaintiff 
at a time when there was an allotment 
cf the joint family properties . pursuant 
to a decision taken by the members 
and the sharers thereof. On the other 
hand, it has been brought out that the 
suit prcperty was put up about 15 to 
20 years prior to the date when P.W. 1 
was examined, which takes us back to 
a date before the death of Subba Gounder, 
It is the common case of all parties that 
prior tO the death of Subba Gounder, 
the father, the 
Subba Gounder as a unit were in posses- 
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sion of the Ramapatnam village lands 
whilst Palani.Gourder wasin p^ssession 
of Thalakarai lands. This was not in 
pursuance Cf a scheme of allotment, 
but Only a casual arrangement entered, 
into between the family members fer 
purposes Of cOnvenient en joyment, If 
this distincticn is borre in mind, then 
the Ist plaintiff cannot escape the obli- 
gation tO accCynt fcr the income which 
he secured by way Of surplus incOme 
and whick Gbviously went into the 
building of the property in question. 
It wes pleaded that P.W. 1’s maternal 
uncle helped his father in putting up 
the superstructure. But, there is no 
recCrd tO support P.W. 1’s_ statement, 
The learried Judge sweepingly applied 
the pr¢p?siticn that everything which 
is an accretion, everything whicl is 
an improvement tO joint family pro- 
perties, cannot be treated as joint 
family property if it is the case of the 
litigants that suck property was in the 
enjoyment of One Or the Other of the 
sharers separately even though fcr con- 
venience. According to the lower Court, 
if each branch had been given certain 
properties for their Own maintenance 
cr cOnvenierce, they are not account- 
able for the income and that the first 
plaintiff had used his savings from such 
incOme to cOnstruct the house and there- 
fore, it would not becCme the joint 
family prCperty. As a general pro- 
position, this is a cCrrect statement of 
law. But On the facts and circumstances 
Of this case, there is nO evidence’ tO show 
that tre properties in Thalakarai were 
entrusted to the Ist plaintifi’s branch 
for their maintenance Or were allotted 
to them with no responsibility to 
account fcr the. incCme which they 
derived from such p°ssessed prt perties. 
In the view we have taken that in tre 
absence Of procf of allttment of such 
identifiable prcperties by virtue Of a 
schere thought of Cperly by the mem- 
bers Of the joint family, it could only be 
said that the parties were in erjcy- 
ment of it for purposes Of convenience 
and tkat their ancillary responsibility 
to account dCes not disappear as a 
matter Of cOurse. We, therefcre, agree 
with Mr. Ramalingam that tke lower 
Court though it stated the propOsition of 


i] 


law correctly ougłt net to bave held 
that the property in dispute which was 
admittedly put up by the Ist plaintiff 
(at a time when he was Only conveni- 
ently enjoying certain lards of the jcirt 
family in a particular village) Cut of 
the incCme Cf suct properties can axlo- 
matically be said to be tis property on 
tte foot that he was erjoyirg those 
lands in Thalakarai as if they were 
allotted to him and his branch fcr pur- 
poses of their mairterarce. The first 
point is, therefore, fourd in favour of 
tte appellants. To this extent, the 
appeal Fas to be allowed. 


6. The second pctirnt is as tO when 
Kandaswami Gcurder, died. Whilst 
the appzllarts would say that he died 
on 2nd August, 1956, the respovcerts 
would say that he died in Adj 1955. 
Mr. Ramalirgam, Fimself hesitantly 
contended that Kandaswami Gourder 
died after the passirg Of the Hirdu 
Successicn Act. Reliance was sCught 
to be placed on Exhibit B-7 which is 
a death extract relatirg to Ore Kanda- 
swami Gourder, No corroborative proof 
has beer. adduced to show tkat Exhibit 
B-7 relates to Kandaswami Gounder, 
the father of the Ist plaintif, the first 
defendant and Subba GCurder. The 
lower G?urt rightly said that intrin- 
sically Exhibit B-7 cannot relate to 
Kandaswami Gcurder, who is the ccm- 
mon ancestor in this litigation. The 
informant has not beer shown to be 
any near relaticn of Kandaswami 
Gounder, but he is shown in Exhibit 
B-7, as the son of Kandaswami Gounder. 
This itself belies trat Exhibit B-7 has 
anything to do with the father of the 
first defendant. As against this ard the 
Other Oral evidence let in by the defen- 
dants we have Exhibit A-28, which is 
an application sent by the Ist plaintiff, 
Ist deferdant and their sors to the 
Secretary Of tte Land Mortgage Bank 
Ltd., Pollachi fcr obtairing transfer cf 
certain shares standir.g in the name of 
Kandaswami Gcurder in  favcur of 
Nanjappa Gourder. Tris is dated 15th 
Octcher, 1959. All the contesting par- 
ties to the present litigation concede 
that Kandaswami Gounder died about 
-4 years prior tc the date of the appli- 
cation and that he discharged the debt 
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payable to the Bank by 3rd November, 
Tle parties do not dispute the 
genuineness Of Exhibit A-28, If Kanda- 
swami Gounder died 4 years prior to 


the date of the applicatior, Exhibit 


A-28, Obviously it means that he died 
in 1955 and not in the year 1956 at 
all. If it is not’in the year 1956, it 
follows that it is prior to the induction 
of the Hirdu Succession Act. The 
argument cf Mr. Varadarajan, learred 
counsel fcr the respondents that if 
really Palaniammal did secure certain 
rigFts, it is easily conceivable that she 
could have also been made a party to 
the said applicaticn. That has not 
been dore. One other dccument 
Exhibit A-32 on which reliance was 
sCught tO be placed is an ertry made in 
the chitta register by the village karnam. 


- In the remarks column, there is an entry 


by the karnam which is said to have 
been made On 15th September, 1956, 
wherein he purp?rts to have mentioned 
the name Of the pattadar, Kandaswami 
Gourder wo died on 2nd August, 
1956. But itis curious that the karnam 
of the village apperded to the report 
in this chitta ə recital which is tctally ~ 
unconnected witF the subject with which 
he was dealing. The karnam is not 
examined on the ground that he was 
very erfeebled. We are unable to 
place any reliance On the entry written 
in Exhibit A-32, which remains un- 
corrobcrated and which is ¢cmpletely 
Out Of the context in which it was writ- 
ten that Kandaswami Gounder died 
Only after the passing of the Hindu 
Succession Act, to wit; On 2nd August, 
1956. The Gourt below rightly held 
that the ertry. regarding the date 
of death of the pattadar in a chitta 
register is a very unusual mode Of recital 
when a question Cf transfer Cf registry 
is in issue. In fact, the lower Ccurt 
compared the disputed ertry with other 
similar entries and did not find any 
such remarks abcut the date cf death 
of the prior pattadar in any other 
case referred to in the ¢hitta. Obviously, 
therefore, tte karnam was helpful 
enough to the defendants and this entry 
purporting tO notify the date of death 
of the quondam pattadar is purely a 
self-serving One, The other documen- 


. tary evidence relied upon by the defen- 
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dants such as Exhibits B-14, A-21, 
A-26 and A-27 do nct help them either. 
Exhibit B-14 is a kist receipt bock in 
respect Of the lands in Ramapatnam 
village. It is found that the kist was 
paid in tke name cf Kandaswami 
Gounder till 1956. Therefcre, it is 
sOughttO be made Cut that Kandaswami 
Gcunder was alive in 1956. It is not 
unusual to expect that public records 
are not changed and muzaticn.is not 
effected promptly by the heirs after 
the death of the quondam owner. This 
necessitates the cOntinuance of the name 
of the ancestor in such public records 
and payments also are accepted in such 
names. This by itself is not conclu- 
sive. To a similar effect are Exhibits 
A-21, A-26 and A-27, It is unnecessary 
for us tO cOnsider any other evidence 
in this case in the light of Exhibit A-28 
to which all concerned are parties and 


Palaniammal was significantly not a’ 


signatcry to the said application. The 
lower QGo2urt was, therefOre, right in 
having held that Kandaswami Gounder 
died befcre the Hindu Successi¢n Act 
became law and in fact, he died in 1955 
and rot in_ 1956. We are unable to 
agree with the second contention cf 
tke learned counsel forthe appellants. 


‘N 


4” Whilst therefcre we sustain the 
judgment of the Gourt belcw, we allow 
this appeal in part and direct that the 
house mentioned by the first defer.dant 
«as the prCpsrty to which the plaintiffs 
are accvuntable shall be treated as joint 
family property. The appellants in their 
turn Ought to account for the income 
frCmthe joint family properties in their 
p’ssessi(n until a re-adjustment and an 
allotment of the prOparties were made 
after the death of Subba Gourder in 
1959. The parties will, therefore, 
accCunt fOr the incCme from the prc- 
perties which were in their respective, 
pəssessicn from 1948 till 1959 when the 
new scheme Of allotment was thought 
cf and implemented. As regards the 
mesne profits payable by Ore to the 
Other in respect of their respective Occu- 
pation of the joint family properties, 
the parties are relegated to an inde- 
pendent enquiry thereof under Order 
90, Tule 12, Civil Procedure Code, 


[1978 
The appzal is acctrdingly allowed in 


p2rt and there will be ro order as to 
costs. 


R.S. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. > 


Present:—V. S ethuraman, J. 


Order accordingly. 





S. Jabaperumal .. Appellant* 
v. 3 


Central Bank of India, a body cor- 
porate wholly owned by the Govern- 
ment of India -incorporated under 
Banking Companies (Acquisition 
and Transfer of Undertakings) Act, 
1970 having its head office at Bom- 
bay through its Agent at Beach Road, 
Tuticorin and others 

Respondents. 


(A)Banking Companies (Acquisition 
and Transfer of Undertakings) Act (V 
of 1970), section 3—Central Bank of 
India, if came to be formed in pursuance 
of a special Indian law, 


(B) Tamil Nadu Agriculturists’ Relief 
Act (IV of 1938) not applicable to loans 
granted by Bank. l 


When the Central Act (V of 1970), The 
Banking Companies (Acquisition and 
Transfer of Undertakings) was passed, 
14 new undertakings or banks came into 
existence and they took over the assets 
and liabilities of banks carrying on a 
similar task earlier. Instead of enact- 
ing 14 separate statutes for the purpose 
of bringing into existence the respective 
banks, Parliament passed a single enact- 
ment and created 14 banks under that 
enactment. These banks, whose names 
are set out in the first Schedule, were all 
banks which came into existence as a re- 
sult of a special enactment, vig., the 
Banking Companies (Acquisition and 
Transfer of Undertakings) Act, 1970. 
They did not come into existence, and 
were not incorporated, under any other 
law. Therefore even under the provi- 
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sion as it was prior to the amendment in 
1973, Tamil Nadu Act (IV of 1938) did 
not apply to loans advanced by banks 
like the Central Bank. 


Appeal against the decree of the Court 
of the Principal Subordinate Judge, Tuti- 
corin, dated 22nd March, 1975 passed in 
Original Suit No. 83 of 1972. 


K. Krishnamurthy, for Appellant. 
P-D Sundararaju, for Respondent. 


The Court delivered the following 


JupcmMENT.—The first defendant in Q. 
S. No. 83 of 1972 in the Court of the 
Subordinate Judge of Tuticorin is the 
appellant. The plaintiff is the Central 
Bank of India and it filed a suit against 
the defendants ‘for recovery of a sum of 
Rs. 10,937.31 with further interest and 
costs. The first defendant had executed 
a promissory note for Rs. 20,000 in 
favour of the Bank undertaking to repay 
the loan with interest at 4 per cent. per 
annum over the Reserve Bank rate with 
a minimum of 9 per cent. per annum 
with half-yearly rests. By way of an 
equitable mortgage, the first defendant 
deposited his title deeds and he executed 
also a hypothecation bond covering his 
banana crops on the land. Defendants 
2 and 3 are the guarantors. The first 
defendant had paid various amounts and 
the sum claimed in the suit is the balance 
after, giving credit for the amounts paid 
by the first defendant. In his written 
statement, the first defendant contended, 
inter alia, that he was an agriculturist 
and that the plaintiff was not entitled to 
recover interest at more than 634 per 
cent. per annum according to the provi- 
sions of Tamil Nadu Act IV of 1938. 
The learned Subordinate Judge went into 
the question whether the Ist defendant 
was aD agriculturist entitled to the bene- 
fits of Act IV of 1938 and came to the 
conclusion that, though he was an agri- 
culturist, he was not entitled to the bene- 
fits of Act IV of 1938. It is this con- 
clusion of the learned Subordinate Judge 
which is now challenged before me. 


2. The only point that arises is whether 
the first defendant is entitled to the bene- 
fits of Tamil Nadu Act IV of 1938. 
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Section 4 of the Act as it was in force 
prior to the amendment in 1973, to the 
extent necessary, ran as follows: 


“Nothing in this Act shall affect debts 
and liabilities of an agriculturist fall- 
ing under the following heads: 


any liability in respect of any sum due 
to any co-operative society, including 
a Land Mortgage Bank, registered or 
deemed to be registered under the 
Madras Co-operative Societies Act, 
1932, or any debt due to any corpora- 
tion formed in pursuance of an Act of 
Parliament (of the United Kingdom) 
or of any special Indian Law. or Rayal 
charter or Letters Patent.” 


The point to be examined is whether the 
Central Bank is a Bank formed in pursu- 
ance of any special Indian law. The 
Banking Companies (Acquisition and 
Transfer of Undertakings) Act (V of 
1970) was published on 1st March, 1970. 
It repealed the Banking Companies 
(Acquisition and Transfer of Under- 
takings) Ordinance, 1970. Section 3 
of the said Act provided that: 


“3, (1) On the commencement of 
this Act, there shall be constituted such 
corresponding new banks as are speci- 
fied in the first Schedule.” 


The Central Bank of India is the first of 
the entries in the First Schedule. The 
learned counsel for the appellant conten- 
ded that, even though the Central Bank 
of India might have come into existence 
under the Central Act V of 1970, 
still, it cannot be said to be a bank formed 
in pursuance of any special law. I am 
unable to accept this submission. It may 
be remembered. that, at the time when the 
Central Act V of 1970 was passed, 
14 new undertakings or banks came into 
existence and they took over the assets 
and liabilities of banks carrying a similar 
name earlier. Instead of enacting 14 
separate statutes for the purpose of 
bringing into existence the respective 
banks, the Parliament passed a single 
enactment and created 14 banks under 
that enactment. These banks, whose 
names are set out in the First Schedule, 
were all banks which came into existence 
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as a result of a special enactment, viz., 
the Banking Companies (Acquisition and 
Transfer of Undertakings) Act, 1970. 
They did not came into existence, and 
were not incorporated, under any other 
law. Therefore, even under the provi- 
sion as it was prior to the amendment in 
1973, Tamil Nadu Act IV of 1938 
did not apply to the loans advanced by a 
bank like this. The Court below, there- 
fore, was right in its conclusion that, 
though the first defendant was an agri- 
culturist, he could not got the benefits of 
Tamil Nadu Act IV of 1938 be- 
-cause of a special provision of exemption 
under section 4 (3) covering loan in 
favour of a bank like this. In this view, 
it is unnecessary to go into the question 
whether the,;amendment to Tamil Nadu 
Act IV of 1938 was retrospective 
in character. The appeal is accordingly 
dismissed with no order as to costs. 


RS. Appeal dismissed, 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—S. Nainer Sundaram, J. 


Panchalai Ammal Petitioner” 
YV 
Muthulakshmi Ammal 

Respondent. 


Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (as 
amended by Act (XXIII of 1973), sec- 
tion 14 (1) (a)—Petition for’ eviction 
on the ground of effecting répair—Bona 
fides of the landlord—Teshs to be applied. 


The bona fide under section 14 of the 
Tamil Nadu Buildings (Lease and Rent 
Control): Act has been held to be not 
tested by stringent standards when an 
application for eviction is filed under 
thet provision. A safeguard is how- 
ever given to the tenant that after the 
completion of the repairs, the building 
shall be offered to the tenant. If this 
is kept in the background, the question 


*C.R.B, No. 647 of 1975. 


i 
2nd February, 1978. 
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of bona fide pales into less significance 
and it cannot be put against the ‘landlord’ 
by applying the test stringently. 

[Para. 2.] 


Case referred to:— 


Selvaraj v. Narasimha Rao, (1969) 1 
M.L.J. 587. 


Petition under section 25 of Act XVIII 
df 1960 as amended by Act XXXIII of 
1973 praying the High Court to revise 
the order of the Court of Small Causes, 
(II Judge), Madras dated 10th January, 
1975 and made in H.R.A. No. 218 of 
1974 (H.R.C. No. 301 of 1972) (VII 
Judge, Court of Small Causes, Madras). 


S. Balasubramanian and Rk, Naga- 
rajan, for Petitioner. 


V. M. Rajovelu and S. Eswaran, for 
Respondent. 


The Court delivered the following 


JupeMentT.—The landlady under the 
Tamil Nadu Buildings (Lease and Rent 
Control) Act (XVIII of 1960) (herein- 
after referred to as the Act) is the peti- 
tioner in this revision. The respondent 
herein is the tenant. The landlady filed 
a petition under section 14 (1) (a) of 
the Act for eviction of the tenant from 
the portion occupied by her in the peti- 
tion premises on the ground that she bona 
fide required the said portion to effect 
repairs. This move of the landlady was 
resisted by the tenant. The petition 
H.R.C. No. 301 of 1972 was heard by 
the VII Judge Court of Small Causes, 
Madras and on a consideration of the 
materials placed before him, he found 
that the requirement, as projected by the 
landlady, is bona fide and ordered evic- 
tion of the tenant. The tenant filed an 
appeal H.R.A. No. 218 of 1974 which 
came to be heard and disposed of by' the 
II Judge, Court of Small Causes, 
Madras. The appellate authority came 
to the conclusion that the requirements 
of the landlady are not bona fide and in 
this view, he reversed the order of the 
Rent Controller and dismissed the evic- 
tion petition preferred by the landlady. 
The present revision is directed against 
the orders of the appellate authority. 
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2. It is needless to point out that the 
bona fide under section 14 of the Act has 
been held to be not tested by stringent 
standards when an application for evic- 
tion is filed under that provision. While 
laying down the test regarding “bona 
fides” under section 14 (1) (b) of the 
Act, a Division Bench of our . High 
Court in Selvaraj v. Narasimha Rao’, 
has laid down as follows :— 


“The quality and content of the expres- 
sion bona fide appearing in the various 
sections of the Act for purposes 
therein enumerated have to be weighed 
and construed on different lines under 
different circumstances having regard 
to the context in which the expression 
appears. Section 16 of the Act affords 
a statutory right to the’ tenant to 
reclaim possession of a building secur- 
ed by the landlord under section 14 
(1) (b) vf he does not. substantially 
demolish the building and attempt a 
reconstruction as proposed. ‘This 
controlling provision provides as it 
were a key to the interpretation of the 
expression ‘bona fide’ appearing in 
section 14 (1) (b) of the Act. It 
appears ‘to us that in cases where the 
claim of the landlord is not per se 
dishonest and has not been found to 
be‘ oblique or for any designed pur- 
pose to evict the tenant, then it follows 
that he is entitled to an order of evic- 
tion in the ordinary course, subject, 
however, to the tribunals constituted 
under the Act being satisfied that the 
other relevant conditions required and 
prescribed under the Act are complied 
with”, 

I find that section 14 (2) (a) of the Act 

reads as follows: 


“(2) No order directing the tenant to 
deliver possession of the building 
under this section shall be passed— 
(a) on the ground specified in clause 
(a) of sub-section (1), unless the 
landlord gives an undertaking that 
the building shall, on completion 
of the repairs, be offered to the 
tenant, who delivered possession in 
pursuance of an order under sub- 


1. (1969) 1 M.LJ. 587. 
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section (1) for his re-occttpation 
before the expiry of three months 
trom the date of the recovery of pos- 
session by the landlord, or before the 
expiry of such further period as the 
Controller may, for reasons to be 
recorded in writing, allow”. 


Here is a safeguard given to the tenant 
that after the completion of the repairs, 
the building shall be offered to the tenant. 
If we keep this in the background, we 
find that the question of bona fide pales 
into less significance and it cannot be 
put against the ‘landlord’ by applying the 
test stringently. 


3. On the facts of the case, I find that 
a notice has been issued by the corpora- 
tion treating the premises concerned as 
in a ruinous condition and demand- 
ing rectification of the same by the land- 
lady. The loss of time between the fil- 
ing of the petition and the issue of the 
notice will not be a factor that would 
militate against the bona fides of the 
landlady. The appellate authority has 
chosen to apply a very stringent test of 
bona fide to negative the claims of the 
landlady. ‘This is not the proper appro- 
ach especially when we remember the 
principles regarding the bona fides, laid 
down by this Court. In this view, -I 
find that the order of the appellate autho- 
rity suffers from an irregularity, illega- 
lity and impropriety. Hence this revi- 
sion is allowed and the order of the 
appellate authority is set aside and 
the order of the Rent Controller is 
restored, and taking into considera- 
tion the facts and circumstances of 
the case, the respondent-tenant will 
have six months time to vacate and the 
learned counsel for the petitioner has no 
objection to the grant of such a time. 
No order as to costs. 


R.S. Petition allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—T. Ramaprasada Rao and 
S. Ratnavel Pandian, JJ. 


Bandi Chalapathy Rao and another 
A ppellant* 


v. ; US SGA 


The Official Assignee, Madras 
Respondent. 


The Offcial Assignee of Madras 
Applicant 


11 


N 


Y. : 


Bandi Chalapathy Rao 


Respondent. 
and E A 
The Official Assignee, Madras 
Applicant 
v. a i 
M|s. Goel Roadways .. Respondent. 


(A) Presidency Towns Insolvency Act 
(IIT of 1909), sections 7 and 36—Mutual 
dealings—Claim of set-off — Application 
by Official Assignee under section 9— 
Objection taken at trial stage before 
Insolvency Judge—Parties cannot be can- 
vassed again at appellate stage. 


(B) Tort—Carrier—Nature of rights 
and obligations of carrier, different from 
that of bailee—Contract of carriage— 
Claim for transport charges by carrier by 
way of set-off against the insolvent com- 
pany, if allowable—“Mutuality of deal- 
ings’, meanng. 


The residuary power in the Insolvency: 
Court to decide all questions of priori- 


ties and all other questions whatsoever, ` 


whether of law or of fact which may 
arise in any case of insolvency coming 
within the cognisance of the Court 
or which the Court may deem expedient 





4 
*0.S.A. Nos. 50 of 1973 and 75 of 1975. 
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or necessary to decide for the purpose 
of doing complete justice or making a 
complete distribution of property in any 
such case is provided for expressly in 
the statute. „When the Legislature has 
vested the Insolvency Court with a mani- 
fest jurisdiction to consider all ques- 
tions in the name of expediency and 
convenience, then the very objective 
which the section serves is obvious. It 
is not only to afford speedy justice either 
to the Official Assignee as representing 
the body of creditors, or to a creditor of 
the insolvent estate under certain cir- 
cumstances, but the way in which it runs 
through the process created by a special 
provision in this Act reflects on the main 
concept, viz., that the Insolvency Court 
is expected to render complete justice or 
substantial justice while adjudicating the 
matters which come before it ‘for a deci- 
sion. [Para. 9.] 


A contract of carriage has certain pecu- 
liar ingredients in-built init. No doubt, 
for all outward purposes it is a contract 
for the carriage of goods which were 
entrusted by one party to the other. 
But, a contract of carriage is not an 
equation of a contract of bailment, nor 
is the carrier liable as a bailee. On the 
other hand, there is inbuilt in such con- ' 
tracts the element of an insurance con- 
tract, for, it could reasonably be said 
that the carrier is equatible to an insurer, 
who undertakes the carriage of the goods 
with all the attendant risks of such 
carriage. If, therefore, the carrier is not 
a bailee, but, for all legal purposes an 
insurer, then the question arises whether 
the entrustment of goods by the insolvent 
in the instant case was with the sole and 
only purpose of the return of the goods 
so entrusted and no more. 

[Para. 11.] 


Cases referred to:—= 


Official Assignee, Madras v. Narasimha 
Mudaliar, (1929) I.L.R. 52 Mad. 717: 
30 L.W. 159: 57 M.L.J. 145: ALR. 
1929 Mad. 705 (F.B.); Lahshmi v. 
Official Assignee, 63 L.W. 115: (1950) 
1M.L.J. 12: I.L.R. (1950) Mad. 
895: A.I.R. 1950 Mad. 410 (F. 
B.); Sakkubai Ammal v, Babu Reddiar, 
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(1977) 90 L.W. 110; Krishna Chandra 
v. Dhanathandar and Company, A.I.R. 
1935 Cal. 225;Sundaravaradan v. Offi- 
cial Liquidator, T. N. B. Subsidiary, 
1939 M.W.N. 1231: A.I.R. 1940 
Mad. 266; Gokul Chit Fund v. T. K. 
O. Vareed, (1977) 47 Comp. Cas. 264: 
1976 K.L.T. 747: A.I.R. 1977 Ker. 
68: Rose v. Hart, 129 E.R. 477; Rolls 
Sewer Ltd. v. Cox, (1967) 1 AILE.R. 


307: (1967) 1 O.B.D. 522: (1967) 2. 


W.L.R. 241. 


O.S.'A. No. 50 of 1973: Appeal 
under clause 15 of the Letters Patent 
against the orders of Gokulakrishnan, 
J., deted 6th July, 1973 ‘and 13th 
Tuly, 1973 and made in the Insolvency 
Jurisdiction of the High Court in 
Application No. 54 of 1972 in Petition 
No. 40 of 1970. 


O.S.A. No. 75 of 1975: Appeal under 
clause 15 of the Letters Patent against 
the orders of Mohan, J., dated 4th 
July, 1975 and made in the exercise 
of the. Insolvency Jurisdiction of the 
High Court in Application No. 513 of 
1971 in I.P. No. 40 of 1970. 


P _ Siwvaramakrishnaiah and P. B. 
Krishnamoorthy, for Appellant. 


The Official Assignee, Madras, for Res- 
pondent. co JE EA 


The Judgment of the Court was deli- 
vered by i 


Ramaprasada Rao, J.—When these two 
appeals were taken up, Mr. Sivarama- 
krishnaiah appearing for the appellant in 
O.S.A. No. 50 of 1973 as also Mr. 
Dolia in O.S.A. No. 75 of 1975 have 
raised a preliminary objection that the 
Judge sitting in insolvency ought not to 
have enquired into the Judge’s summons 
taken out by the Official Assignee under 
section 7 of the Presidency Towns Insol- 
vency Act and given a judgment on the 
merits. Their contention is that this is a 
case in which the appellant in each of 
these appeals did not admit the liability 
as set out in the report of the Official 
Assignee and as claimed by him in the 
Judge’s summons and at all material times 
there was a contest by the appellants 
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regarding their liability to the claim made 
by the Official Assignee. Mr. Sivarama- 
krishniah arguing on the preliminary’ 
objection would say that the proviso to 
section 7 of the Act having been intro- 
duced with a distinct purpose has a mean- 
ing and a significance to serve. He 
would invite our attention to the history 
of sections 7 and 36 of the Presidency 
Towns Insolvency Act and would con- 
tend that the Parliament was prompted 
to amend section 36, clauses 4 and 5 and 
introduce the proviso to section 7 of the 
main Act only with the definite purpose 
and objective to avoid a summary investi- 
gation of claims by the Insolvency Court 
without going through the process avail- 
able under the common law. He would 
in the main rely upon the Full Bench 
decision of our Court and would say 
that the Insolvency Court not having 
adopted, or ‘followed the ratio in that dect- 
sion the ultimate conclusions rendered 
by the said Court cannot be taken to be 
an enforceable judgment and, therefore, 
this appeal has to be allowed on that 
ground after upholding the preliminary 
objection. The Official Assignee on the 
other hand would say that such an objec- 
tion was taken at the trial stage before the 
insolvency Judge and the said objection 
was negatived and overruled and it was 
only thereafter that the parties entered 
upon the Judge’s summons and went 
into a trial on the triable issues arising’ 
therein-and that the parties willingly let 
in oral and documentary evidence in sup- 
port of their respective contentions and 
that in the circumstances therefore it is 
not still open to the appellants to raise 
once over the objections that the Judge’s 
summons is not investigable by the insol- 
vency Court. One other point that was 
also stressed before us was that it was in 
the discretion of the insolvency Judge 
after a primt facie examination of the 
material touching upon the Judge’s sum- 
mons to decide whether he should take up 
the cause and investigate it and ultimately 
decide it or direct the Official Assignee 
to file an independent suit under the pro- 
visions of the common law. In the ins- 
tant case the insolvency Court having 
exercised stich a discretion and the 
parties having by necessary implication 
surrendered to it and waived their objec- 
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tions after their preliminary objection 
was overruled cannot, in this Court as 
an appellate Court, reopen the question 
_ and canvass once again the position that 

the Judge’s summons is not maintain- 
able. 


2. No doubt, it is true that Section 7 
of the Presidency Towns Insolvency Act, 
hereinafter referred to as the Act as it 
stood without the proviso added to it in 
1927 gave plenary powers to the Court 
to decide on all questions whatsoever whe- 
ther of law or of fact which may arise 
in any case of insolvency coming within 
the cognizance of the said Court. There 
was also the ancillary powers to the insol- 
vency Court under the said provision to 
decide any question if in its opinion it 
was necessary or expedient to do so for 
‘doing complete justice or making a com- 
plete distribution of the property in anv 
such case. The latter portion of section 7 
therefore reflects the discretionary power 
in the Court to decide stich matters. 
Expediency, 
render complete justice for the purpose 
of making equitable distribution of the 
involvent’s property are all matters which 
the insolvency Court can look into for 
purpose of considering whether the ques- 
tion before it has to be decided by it or 
such questions have to be relegated to a 
civil Court for a fuller adjudication f 
the subject-matter. If once the Insol- 
vency' Court decides that the matter 
could be dealt with by it—may be on the 


ground of expediency or necessity, may ` 


be also on the ground that it was to 
entertain and decide upon it so as to 
render justice, all such incidents reflect- 
ing upon: the exercise of jurisdiction hy 
the Court are pointers to the fact that 
the Court exercised its discretion one 
way or the other. It is not obligatory 
for a Court to look into a Judge’s sum- 
mons filed by the Official Assignee and 
brought before it, in other cases to adjudi- 
cate upon it. It may reject it as well 
on the ground that in its opinion it is 
neither expedient nor necessary to decide 
such matter in summary way. But, 
there ` may be cases also wherein the 
Court in the exercise of its discretion as 
a well-instructed institution take up such 
matters on file for decision and ultimate- 
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— up the matter further in appeal. 


- able. 


necessity or obligation to ' 
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ly decide it for itself. If after the exer- 
cise of such jurisdiction—may be a 
discretionary jurisdiction, the Court calls 
upon the parties before it which in an 
insolvency Court will invariably be the 
Official Assignee on the one side, and the 
debtor or the insolvent on the other, then 
it is for the aggrieved party, namely the 
insolvent’s debtor to take such necessary 
steps to see that the further progress of 
hearing of the subject-matter by the 
insolvency Court is stemmed by taking 
Sec- 
tion 8 of the Act provides for appeals in 
insolvency. It is not in dispute before 
us that any order made by an insolvency 
Court on a preliminary objection taken’ 
by the aggrieved party before it regard- 
ing the exercise of its discretionary 
jurisdiction under section 7 is appeal- 
In fact, in O.S.A. No. 50 of 
1973, Gokulakrishnan, J., in Applica- 
tion No. 391 of 1972 passed the follow- 
ing order :— 


“This is an application for deciding 
the issue regarding jurisdiction of this 
Court under section 7 of the Presi- 
dency Towns Insolvency Act as a 
preliminary issue. I do not consider 
it proper to dismiss the application 
filed by the Official Assignee as not 
being maintainable under section 7 of 
the Act. The matter can as well be 
considered in the main petition and a 
comprehensive order may be passed. 
Time and unnecessary proceedings can 
be saved if this application is dismis- 
sed at this stage relegating the consi- 
deratton of the issue in the main peti- 
tion. In that view, this application is 
dismissed”. 


3. Mr. Dolia would also represent 
before us that it was about this time that. 
he wanted to raise additional grounds 
and wanted that his preliminary objec- 
tion should also be noted by the insol- 
vency Judge. But, it is common ground 
that the parties never interdicted the 
further progress of the hearing of the 
Judge’s summons by challenging the 
order .of Gokulakrishnan, J., in any 
manner known to law. In this view, 
therefore, the parties had waived their 
objection after haying been notified that 
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their objection is not sustainable, and not 
only this; the parties had participated in 
the enquiry, filed documents, let in oral 
evidence and ultimately took the deci- 
sion of the learned Judge. In such 
circumstances we are afraid that it is not 
open to the appellants before us to raise 
once again the preliminary objection about 
the maintainability of the Judge’s sum- 
mons and expediency of the hearing of 
such Judge’s summons by the insolvency 
Court. It is too late in the day to do 
so. 


4. We however entirely agree with 
Mr. Sivaramakrishniah that Official 
Assignee, Madras v. Narasimha Muda- 
liar, is an authority for the proposition 
that “no money claim in which any diff- 
cult questions arise should be dealt with 
by way of motion, nor should large 
claims; only simple cases capable of easy’ 
and speedy proof should be so dealt with”. 
We respectfully adopt the observations 
of Beasley, J., who spoke for the Full 
Bench in the main. In fact, this was 
the opinion of the Full Bench also as is 
seen from the observations of Sir Murray 
Coutts Trotter, C.J., who said: “I 
have had the advantage in this case of 
perusing the judgment about to be deli- 
vered by Beasley, J. It sums up the 
results arrived at after a long discussion 
between him, Odgers, J., and myself 
and it may be taken to be judgment of 
the Court’? (the Italics is ours). 
The Full Bench therefore, laid an 
embargo 
which are complicated and not simple. 
Of course, the learned Judge whose 
judgment is challenged before us has 
characterised the claim before him as a 
simple money claim, but, have not 
adverted to the merits. Therefore, we 
refrain from making any observation on 
the content of the claim. But, suffice it 
however, to sav that the Judge’s sum- 
mons can only be in matters when the 
Official Assignee or other persons autho- 
rised in law take out an application under 
section 7 requesting the insolvency Court 
to adjudicate upon summary claims, 





1. (1929) 7.L.R.52 Mad. 717: 30 L.W. 159: 


57 M.LJ. 145 : A.LR. 1929 Mad. 705 (F.B.). 


as to investigation on claims 


claims which are not difficult and claims 
which could be adjudicated summarily. 
But, once a claim which was brought up 
to the Court has suffered a trial, and in 
that trial the parties who are aggrieved 
at such a trial did participate and saw 
through the end of the same, they cannot 
be allowed to approbate and reprobate 
and thereafter complain that such a trial 
was neither expedient nor necessary and 
ought not to have been undertaken. 


5. In our view, it is not necessary fo 
consider the import of the Full Bench 
decision reported in Lakshmi v. Ofi- 
cial Assignee. That was a case which 
revolved upon the interpretation of sec- 
tion 36 of the Act and the adding up of 
the proviso to section 7 of the Act. The 
majority of the Judges, nay, all the 
Judges were of the view that it is not 
necessary that there should be an appli- 
cation under section 36 made by the 
Official Assignee or the person authoris- 
ed so as to argue whether the subject- 
matter would come under section 36 or 
not. Having said this the learned 
Judges did not go into the question’ whe- 
ther the ratio in Official Assignee, Mad- 
ras v. Narasimha Mudaliar*®, is correct 
or not. -We are not inclined at this 
stage to go into the further question as 
was attempted by Mr. Dolia whether 
the subject-matter in this case would 
squarely come under section 36 or not. 
This is again because the appellants when 
they were asked to act and called upon 
to speak failed to do so and did not even 
prefer an appeal against the order of the 
insolvency Court which called upon them 
to proceed with the trial on the foot that 
it had the discretion to enquire into the 
subject-matter under section 7 of the 
Act. 


6. Primarily for the reason that the 
parties have actively participated in the 
enquiry before the insolvency Court and 
as the judgment in question is not chal- 
lenged as one rendered without jurisdic- 
tion, and as the decision is the resultant 
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of the discretionary jurisdiction of the 
insolvency Court, we are unable to up- 
hold the preliminary objection. The 
appeal will be therefore, set for further 
arguments on merits. 


The Judgment of the Court was deli- 
vered by 


Ramaprasada Rao, J.*—We have alrea- 
dy dealt with in our judgment rendered 
on 26th July, 1977, “the preliminary 
objection raised by the appellants that 
the Court exercising jurisdiction under 
section 7 of the Presidency Towns Insol- 
vency Act, 1909, could not in such pro- 
ceedings enquire into the subject-matter 
in controversy and held that the insol- 
vency Court did have the jurisdiction, 
and even otherwise, as the parties before 
it participated in the enquiry and the 
decision is the resultant of the discre- 
tionary jurisdiction of the insolvency 
Court, it is too late in the day to harp 


upon the preliminary objection. In 
these circumstances, the preliminary 
objection raised by Mr. Sivarama- 


krishniah and Mr. Dolia was not sus- 
tained by us. 


8. We shall, therefore, proceed to deal 
with the merits in each of these cases. 
O.S.A. No. 50 of 1973 is against the 
order of Gokulakrishnan, J., passed in 
Application No. 54 of 1972. The learn- 
ed {Judge after an elaborate enquiry up- 
held the contention of the Official Assig- 
nee that the carrier is bound to account 
for the value of the goods entrusted to 
him for carriage. In the result, the 
learned Judge directed the appellant 
before us and the carrier to pay to the 
Official Assignee a stim of IRs. 29,474 
with interest thereon at the rate of 6 
per cent. per annum from 6th July, 
1973 till date of payment. O.S.A. 
No. 73 of 1975 is against the order of 
Mohan, J., in Application No. 513 of 
1971. There again, the learned Judge 
after due enquiry into the merits of 
the case accepted” the Official ‘As- 
signee’s case and directed the carrier 
who is the appellant before us in this 
appeal to furnish a detailed state- 
ment of all the goods in their possession 
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which they have not delivered to the 
parties at the respective places of destina- 
tion and to hand over the same to the 
Official Assignee or pay their value as 
set out in the schedule to his order. 


-The learned Offcial Assignee says that 


the value of 'such goods as per the sche- 
dule as above amounts to Rs. 1,19,398-88. 
Incidentally, the question whether the 
appellants as carriers were entitled to 
set-off was argued before both the trial 
Judges, but it did not gain favour with 
them. The appellants having been deni- 
ed that right to set-off the amounts due 
to them towards hire charges from the 
company in insolvency and having accept- 
ed the judgment on merits rendered by 
the learned Judges as above, canvassed 
the only point about their entitlement to 
a set-off as against the decree awarded 
by both the learned Judges. In O.S. 
A. No. 50 of 1973, the Official Assig- 
nee himself concedes that after the neces- 
sary investigations the amounts due and - 
payable by the quondam company in 
insolvency to the appellant is Rs. 31,684 
and that a sum of Rs. 1,47,502 is due by 
the Company to the carrier in O.S.A. 
No. 75 of 1975. In the above context 
of merits in both these appeals, and after 
the disposal of the question on the 
preliminary point raised by the learned 
counsel for the appellants in our order, 
dated 26th July, 1977, these matters have 
been set down once again for hearing on 
the question whether the appellants are 
entitled to a set-off as against the claim 
of the Official Assignee towards which he 
has secured a money decree from the 
trial Court in both the applications. 


9. Before we proceed with the consi- 
deration of the relative contentions of 
parties, it is convenient to refer to the 
prayer of the Official Assignee in the 
Judges Summons which he took under 
section 7 of the Presidency Towns Insol- 
vency Act, 1909 (hereinafter referred to 
as the Act). The residuary power in 
the insolvency Court to decide all ques- 
tions of priorities and all other ques- 
tions whatsoever, whether of law or of 
fact which may arise in any case of 
insolvency coming within the cognisance 
of the Court or which the Court may 
deem expedient or necessary to decide 
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for the purpose of doing complete justice 
or making a complete distribution of 
property in any such case is provided 
for expressly in the statute. We have, 
to some extent, in our earlier order refer- 
red to the scope and content of the power 
of the insolvency Court while dealing 
with such questions arising in insolvency. 
When the Legislature has vested the 
insolvency Court with a manifest juris- 
diction to consider all questions in the 
name of expediency and convenience, 
then the very objective which the sec- 
tion serves is obvious. It is not only 
to afford speedy justice either to the 
Official Assignee as representing the 
body of creditors or to a creditor of the 
insolvent estate under certain circum- 
stances, but the way in which it runs 
through the process created by a special 
provision in this Act reflects on the main 
concept, viz., that the insolvency Court 
is expected to render complete justice 
or a substantial justice while adjudicat- 
ing the matters which come before it for 
a decision. The Official Assignee bear- 
ing this in view has sought in the Judge’s 
summons for a relief which runs thus: 
“Why the respondent herein should not 
be directed to hand over the goods des- 
cribed in the schedule to the report filed 
hereto or in the alternative to pay its 
value’. Even at the threshold, there- 
fore, the Official Assignee was consci- 
ous that the status quo ante should 
be restored by the  redelivery of the 
goods handed over to the carrier for 
transit, or if the carrier is unable to 
return or redeliver such goods or other- 
wise explain their absence, the carrier 
should be made liable for the loss in the 
sense that he should reimburse the estate 
with all the loss attendant upon stich 
non-delivery of the goods entrusted for 
carriage. It is not also in dispute in 
this case that the appellants in each of 
the appeals were the accredited carriers 
of this insolvent company and it is in 
this sense that a regular account appears 
in the books of account of the insolvent 
showing the quantum of the amount due 
and payable by the estate to the carrier 
as and towards hire charges. Obvious- 
ly, this account shows a money debt. 
The claim in the alternative made by the 
Official Assignee was also for money in 


wu jmil 


321 


case the carrier was unable to return the 
goods in specie. With this necessary 
facts we shall now consider the forcible 
objection taken by the Official Assignee 
against the claim for set-off asked for 
by the appellants. : 


10. After referring to section 47 of the 
Act, the main contention of the learned 
Official Assignee is that in the instant 
case it cannot be said that there have 
been ‘mutual dealings’ between the insol- 
vent and the appellants, and in the ab- 
sence of such mutuality, the claim for 
set-off cannot be upheld. On the other 
hand, Mr. Stvaramakrishnaiah and Mr. 
Dolia, appearing for the appellants, con- 
tending contra, would say that the 
mutuality of dealings is inhered in the 
contract itself, and if once it ig establi- 
shed that ‘on account’ the insolvent had 
to pay the carrier for prior carriage of 
goods, then such a money claim could be 
set-off against the value of the goods not 
delivered and which were admittedly 
handed over to the carrier for carriage 
by the insolvent. 


11. A’ contract of carriage has certain 
peculiar ingredients in-built in it. No 
doubt, for all outward purposes it is a 
contract for the carriage of goods which 
were entrusted by one party to the other. 
But, a contract of carriage is not an 
equation of a contract of batlment, nor 
is the carrier liable as a bailee. On the 
other hand, there is in-built in such con- 
tracts the element of an insurance con- 
tract, for, it could reasonably be. said 
that the carrier is equatable to an insurer 
who undertakes the carriage of the goods 
with al] the attendant risks of such car- 
riage. If,.therefore, the carrier is aot 
a bailee, but, for all legal purposes an 
insurer, then the question arises whether 
the entrustment of goods by the insol- 
vent in the instant case was with the sole 
and only purpose of the return of the 
goods so. entrusted`and no more. The 
Official Assignee vehemently contends 
that the primary intention of this con- 
tract of carriage was that the carrier was 
expected to take the goods to the ulti- 
mate destination and if he fails to do it 
he is expected to return such goods i 


322 


specie. Prima facie, this argument is 
attractive. But, the contract of carriage, 
in the instant case, provides for certain 
terms and conditions of carriage. One 
stich term could be extracted for the 
purpose of converiience and ready refer- 
ence. The carrier agrees as follows :— 


“I hold myself responsible for the 
goods given to my care and am liable 
for ali or any loss, damage and pilfe- 
rage, caused in transit and upto the 
time of delivery and owing to exigen- 
cies of weather, break-down or acci- 
dent, such as fire, explosion, etc., and 
will make good the loss sustained by’ 
your company and you can not only 
withhhold my transport charges, but 
also take such steps as you deem fit in 
every way to recover the loss from me 
which I accept to pay; in this...... ý 


On a fair reading of this express term 
of the contract of carriage, it is clear that 
there is only a postponement of the right 
to recover the transport charges until the 
reciprocal obligation on the part of the 
carrier to account for the goods entrusted 
to him is satisfied. The contract does 
mot even say that the transport charges 
are not payable if the goods are lost, but 
it is only to be withheld by the insolvent 
company until the carrier satisfactorily 
accounts for the goods entrusted or ac- 
counts for the loss of such goods or 
damage or pilferage done to it. When 
this is the express term of the contract, 
then, it is clear that the intention of the 
parties when they forged the contract of 
carriage is not only to recover the goods 
in specie if they are lost, but, alternativelv 
also to recoup themselves with the value 
of such goods in case of such loss. It 
is this intention which ran through the 
fibre of this contract of carriage which 
was responsible for the Official Assignee 
when he sought for the alternative relief, 
inthe Judge’s Summons, as pointed out 
above earlier. It is also well accepied 
that once a litigant who is in the position 
of a plaintiff, and who is therefore, the 
dominus litis in a litigation seeks for two 
reliefs, one as an alternative to the other, 
then he cannot throw overboard such an 
express request made by him and in the 
appellate Court ask for the relief not 
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granted to him, which as already stated, 
he only asked for in the alternative. We 
have discussed this question in detail in 
Sakkubai Ammal v. Babu Reddiar alias 
R. B. Reddiar*. We have said that 
‘Alternative is an expression, which indi- 
cates a choice of the person, and if that 
choice is exercised by him, then he can- 
not afterwards blow hot and cold, and 
sue, for reliefs as he desires by throw- 
ing overboard the benefits which he has 
secured on a full trial in the trial Court”. 
The Official Assignee therefore, cannot, 
in the appeal before us, ask only for 
restitution of the goods im specie which 
was a relief which he has asked for in the 
alternative im the trial Court and which 
Court granted him the other relief of 
money instead of the return of the goods 
in specie. In the decree drafted as a 
result of this judgment of Mohan, J., 
both the alternative reliefs asked for have 
been granted. We are of the view how- 
ever that having regard to the circum- 
stances of this case the substantial relief 
asked for by the Official Assignee under 
section 7 of the Act was only for the 
money equivalent of the goods lost, and 
he cannot therefore, now at the appellate 
stage ask for the return of the goods m 
specie. l 


12. If this were the main purpose of 
the Judge’s summons, and if the judg- 
ment and the decree which followed 
after investigation of the Judge’s sum- 
mons, was mainly for the refund of the 
money value of the goods entrusted to 
the carrier, then it is not difficult for us 
to hold that the dealings between the in- 
solvent company and the carrier are 
mutual within the meaning of section 47 
of the Act. Section 47 of the Act runs 
as follows: 


“Where there have been mutual deal- 
ings between an insolvent and a carrier 
proving or claiming to prove a debt 
under this Act, an account shall he 
taken of what is due from the one 
party to the other in respect of such 
mutual dealings, and the sum due from 
one party shall be set-off against any 
sum due from the other party, and the 
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balance of the account, and no more, 
shall be claimed or paid on either side 
respectively : 


Provided that a person shall not be 
entitled under this section to claim the 
benefits of any set off against the pro- 
perty of an insolvent in any case where 
he had at the time of giving credit to 
the insolvent notice of the presentation 
of any insolvency petition by or against 
him.” 
We could do no better than to follow the 
apposite observations of a Division Bench 
of the Calcutta High Court in Krishna 
Chandra v. Dhanathandar and Co.’. 
After tracing the history of the section 
on ‘mutual dealings’ the learned Judges 
said—“This statutory extension is that 
where there are mutual dealings between 
an insolvent and a creditor an account 
has to be taken of what is due from the 
one to the other in respect of such mutual 
dealings and the balance of the account 
and no more is to be paid by the one to 
the other. These provisions are based 
on manifest justice; otherwise, the recei- 
ver in insolvency would be able to reco- 
ver the full amount due to the insolvent 
leaving the other person to take a pro rata 
dividend only”. In a case decided by 
the Company Court of this Court, a simi- 
lar question arose—to which one of us 
was a party. In that case reference was 
made to the decision in Sundaravaradan 
v. Official Liquidator, T. N. B: Sub- 
sidiary?, where Gentle, J., observed: 


“Tt would be very harsh if the Official 
Assignee or the 
of a company could demand in full, 
moneys due by a debtor and at the 
same time that person being a creditor 
for an equal or a larger sum, of the 
company must be content with a divi- 
dend dependent on the distribution 
which can be made from the assets.” 


A reference was also made to a decision 
of a Division Bench of the Kerala High 
Court in Gokul Chit Fund v. T. K.O. 
Vareed?. We are extracting the relevant 
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2. (1939) M.W.N. 1231: A.I.R. 1940 Mad. 
266. 
3, (1977) 47 Comp. Cases 264 : (1976) K.L.T. 


747 ; AIR. 1977 Kerala 68, 


Official Liquidator ' 


323 


passage in that case for a continuous 
appreciation of the aspect we are dealing 
with, which is as follows: 


“The ‘mutual dealings’ referred to in 
(section 47 of) the Insolvency Act may 
consist of several distinct or indepen- 
dent transactions entered into between 
the same parties functioning in the 
same right or capacity. It is uot 
therefore necessary that the debts or 
claims sought to be set off against each 
other should have arisen out of one 
and the same transaction.” 


Having regard to the pronouncements as 
above, we are of the view that the appel- 
lants are entitled to claim a set off as 
against the counter-claim, if we can use 
that expression made by the Official 
Assignee as against them for recovery cf 
the value of the goods entrusted to the 
appellants for carriage and which have 
been lost or are unaccounted for by them. 
One interesting argument, however, 
which the Official Assignee raised in the 
course of his argument, was that the con- 
tract of carriage, notwithstanding the 
specific clause already excerpted by us 
would not enable the carrier to set off the 
amount due by the insolvent towards 
hire charges. Strong'reliance is placed 
upon two English decisions. One is 
Rosé v. Hartt. A comment on this case 
was made by the well known author in 
Williams on ‘Bankruptcy’, 18th Edition. 
Dealing with Rose v. Hort’, the author 
said— a 


“The previously wide interpretation 
of ‘mutual credit? was considerably 
narrowed, in Rose v. Hart, to mean 
such ‘credits’ only as must, in their, 
nature terminate in ‘debts’ as, where a 
debt is due from one party and credit 
given by him, on the other hand, for a 
sum of money payable at a future day, 
which will then become a debt; or....” 


The trend of the later decisions even in the 
United Kingdom when they were asked 
to interpret the expression ‘mutual cre- 
dit? was an elaborate and wide interpre- 
tation of the same. The Courts in Eng- 
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land thought that it was enough that the 
transaction which is sought to be put 
against a claim so as to gain a set-off is 
one which would most likely end in a 
debt. Again, the learned author has m- 
cidentally referred to the right of ‘the 
Official Assignee in a given case to sub- 
ject the other party who is guilty to a 
process under the criminal law or for tort 
or in the alternative for damages arising 
out of the breach of contract. It is this 
which the learned author in the above 
edition at page 174 refers to by quoting’ 
Lord Kenyon. The quotation runs thus: 


“In Parker v. Norton, Lord Kenyon 
said—I understand Buller, J., to have 
meant this—that if a person has 
his election of two remedies, and may 
bring either trover or any other action, 
the possibility of his electing to bring 
trover shall not prevent his proving! his 
debt, if he will waive the tort.” 


The possibility of the two remedies based 
on tort as well as a claim for damages 
cannot co-exist. The author repeats the 
same principle at page 216 thus: 


“Generally a claim which is capable of 
being set off by one side will afford a 
‘mutual credit’, against which the other 
side could, if necessary, set off their 
provable claims. In other words, 
claims must generally be within the 
mutual credit clause for both debtor 
‘and creditor, -or for neither; and a 
claim cannot both be and not be sub- 
ject to the mutual credit clause. But, 
to this rule there seems to be one excep- 
tion arising from the rule that a man 
shall not take advantage of his own 
wrong. A depository without power 
of sale cannot, if he wrongfully sell, 
treat the pawnor’s right to recover 
damages for the breach of trust as a 
credit by the pawnor to him; but the 
pawnor might nevertheless, set off the 
damages to which he might be entitled 
for the breach of trust against a credit 
given to him by the depository, since, 
if he chooses, he may waive the tort. 


The learned Official Assignee ts still not 
satisfied with the lucid explanation given 
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by the eminent author, Williams on 
‘Bankruptcy’, but he would refer to an- 
other decision of Lord Denning presid- 
ing in a Court of appeal in Rolls Sewer 
Ltd. v. Cox. That was a case where 
the salesman was entrusted with certain 
machines belonging to the company which 
later went into liquidation. The selesman 
was also supplied with tap adapters 
which he had to return im specie in case 
the contract of employment is snapped 
for whatever reason it might be. It 
appeared that after the company went ' 
into liquidation, the liquidator sought for 
the return of the machinery still with 
the salesman and which were not sold 
and also for the return of the tap- - 
adapters. Lord Denning ‘said that the 
tap adapters were never entrusted to the 
salesman for sale—or to be turned into 
money, there cannot be any set-off in 
stich circumstances. But, as regards the 
right of the salesman to appropriate the 
value of the machinery towards the salary 
due from the company to him, the Court 
of Appeal gave a right of set-off to the 
salesman, and in this respect, Lord Den- 
ning, did depart from the rule in Rose v. 
Hari?. The reason for the departure is 
obvious. If the mutual dealings be- 
tween the insolvent company or an insol- 
vent and its creditor are such that the 
creditor could successfully claim certain 
amount from the estate of the insolvent, 
and the insolvent in turn could ask for 
an ‘account of the dealings ‘which the in- 
solvent had with the other party prior to 
the insolvency, then it is but substantial 
justice to uphold that they are mutual 
dealings capable of being set off one 
against the other. We have already pre- 
faced by saying that the entire objective 
of section 7 of the Act which though garb- 
ed with a discretionary and a summary 
power, yet is expected to ensure that all 
the decisions which are the resultant of 
such investigation could render manifest 
and substantial justice. We have already 
referred to the observations of the learn- 
ed Judges of the Calcutta High Court in 
Krishna Chandra v. Dhanathandar Což. 
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We have also expressed our view that a 
common carrier is liable practically as an 
insurer of the goods. The Official As- 
signee had elected to have the value of 
the goods entrusted to the carrier and 
has not chosen to process the criminal law 
so as to book the carrier for wrongful 
conversion or trover. In these circum- 
stances, we are of the view that a mutual 
account has to be taken as regards the 
dealings of one with the other. Those 
dealings have been scrutinised by the trial 
Judge in each of these appeals. We 
have seen that the Official Assignee is en- 
titled to get a sum of Rs. 29,474-27 from 
the appellants in O.S.A. No. 50 of 
1973. Similarly, the Official Assignee 
is entitled to obtain an amount of Rs. 
1,19,398-88 together with interest from 
the appellant in O.S.A. No. 75 of 1975. 
In the former, the Official Assignee con- 
cedes that the insolvent has to pay a sum 
of Rs. 31,684. In the latter appeal, a 
similar concession is made that a sum 
of Rs. 1,47,592 is payable to the carrier 
as and towards hire charges for contracts 
entered into earlier between the insolvent 
company and the appellant carrier. One 
has to be set off as against the other. 
We, therefore, direct the Official Assignee 
to give credit to the sum of Rs. 31,684 
towards the amount payable to him in 
Application No. 34 of 1972, and simi- 
larly given credit to the sum of 
Rs. 1,47,502, as against the amount paya- 
ble to him in the decree in Application 
No. 513 of 1971, and after adjusting 
mutually the dealings in the manner 
indicated, claim or pay to the appel- 
lants the balance amounts in accord- 
ance with the insolvency law. The 
appeals are allowed. There will be no 
order as to-costs. 


RS, 


r 
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Appeals allowed. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction. ) 
PRESENT :—S'. Mohan, J. 


P. D. Balasubramanian 
Petitioner" 


v. i 


The Corporation of Madras, repre- 

sented by its Commissioner, Ripon 

Building, Madras-3 and another 
Respondents. | 


Constitution of India (1950), Article 226 
—Writ of mandamus—Petitioner Gradu- 
ate Upper Division Clerk in Corporation 
of Madras — All departmental tests 
including Accounts and Revenue tests 
passed—Qualified for post of Assistant 
Revenue Officer—25 years of service and 
unblemished record—Not promoted to 
the post of Assistant Revenue Officer, 
for non-payment of property tax—Non- 
payment of property tax no ground for 
denial of promotion. 


Held: The impugned memo. dated 
14th June, 1975 by which the petitioner 
was sought to be dented promotion mere- 
ly because he had not paid the taxes ‘for 
his properties, can have no bearing as far 
as his promotion is concerned. It is an 
irrelevant ground for denying promotion. 
Inasmuch as the Corporation had denied 
him promotion on this score it will have 
to consider the question of promotion 
without regard to his non-payment of 
property tax. [Paras. 4 and 5.] 


Petition under Article 226 of the Consti- 
tution of India, praying that in the cir- 
cumstances stated therein, and in the 
affidavit filed therewith, the High Court 
will be pleased to issue a writ of manda- 
mus directing the first respondent to 
promote the petitioner to the post of the 
Assistant Revenue Officer in the Office 
of the first respondent in the vacancy 
that ig now filled in by the 2nd respon- 
dent. o aN 


B. D. Venkataraman, for Petitioner. 


* W.P. No. 4808 of 1975. i 
21st December, 1977, 
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S. Palamsami, for Respondents. 


The Court made the following 


ORDER.—The petitioner was appointed 
as an Upper Division Clerk in the Cor- 
poration of Madras on 25th August, 
1949. He is a Graduate of the Madras 
University. Subsequent to the appoint- 
ment, he passed all the departmental tests 
including the Account and Revenue 
Tests, thereby qualifying himself for the 
post of an Assistant Revenue Officer, 
and also by his 26 years of service and 
unblemished record. 


2. He is the owner of properties bear- 
ing premises No. 2|8 and No. 7, 
pereira Street, Park Town, Madras-3 
within the Corporation limits. In res- 
pect of these properties, arrears of tax 
had fallen due. On 14th June, 1975, 
the following memorandum was issued 
to him by the Commissioner. 


“Thiru P. D. Balasubramaniam, 
Assessor, R.D., who is the owner of 
premises Nos. 2|8 and 7, Pereira Street, 
Dn. 40 is in arrears of property taxes 
amounting to Rs. 3,002.06 for the 
half years from 2|72.73 to 2|74.75 
for the premises 
Street, Dn. 40 and Rs. 6,462.43 for the 
premises No. 7, Pereira Street for the 
half years from 2|72.73 to 2|74.75. 


As an Assessor, he should have known 
the Rules and Regulations relating to 
levy and collection of property tax. 
It is strange that he himself is in 
arrears of tax. 


He is therefore directed to show cause 

within 3 days why his promotion 

should not be withheld for his failure 

to pay property taxes and setting an 
' example to other rate payers. 


If no explanation is received within the 
time specified, it will be deemed that 
he has no explanation to offer and the 
matter will be decided on merits”. 


The petitioner submitted his explanation 
stating how the tax had fallen imto 
arrears and urging that in any event, that 
was Dota ground on which his due 
promotion could be denied. Neverthe- 
less, the second respondent was promoted 
over and above the petitioner. Hence, 
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this writ petition for mandamus to 
promote the petitioner to the post of 
Assistant Revenue Officer. 


3. In the counter of the Ist respon- 
dent, it is stated:— 


“The petitioner was not only an Asses- 
sor but entrusted with responsibilities 
of collecting the taxes and supervising 
the work of the tax collectors in the 
collection of taxes. The post of 
Assistant Revenue Officer is such that 
he has to collect over Rs. 60 to 65 
lakhs per half year and supervise the 
collection work of about 20 to 25 out- 
door officials engaged in out-door 
work, the matter of collection of pro- 
perty tax and other taxes and fees and 
also he has to supervise the work of 
the indoor officials, viz., Section Mana- 
gers, Assistant Clerks, Examiners, 
Posters etc. Soa person to an Assis- 
tant Revenue Officer’s post must have 
an aptitude to work hard and able to 
administer and be able to exercise 
control over the work of the officers 
under him. His past conduct and 
his inefficient work do not justify a 
promotion as Assistant Revenue 
Officer. When the petitioner was 
to be an example to other tax- payers, 
the petitioner himself has not paid 
his arrears inspite of repeated 
reminders. Though the post is by 
promotion, mere seniority alone can- 
not be taken into account. The facts 
as mentioned above are relevant factors 
and after consideration of the factors, 
the petitioner was not promoted as 
Assistant Revenue Officer and the 
second respondent was promoted as 
Assistant Reventie Officer since he had 
all the necessary qualifications for pro- 
motion to that post. It is deliberately 
false to state that it is an attempt of 
the first respondent who deliberately 
overlooking the seniority of the pett- 
tioner had promoted the second res- 
pondent”. 


Thus, it is stated that the refusal to 
promote is not arbitrary. 


4. I have not the slightest hesitation in 
holding that absolutely on an irrelevant 
ground, acting highly arbitrarily, the 
petitioner has been denied his promo- 
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tion. No doubt, the counter-affidavit 
would state that the post of Assistant 
Revenue Officer is a selection post and 
mere seniority alone cannot count. 
Nevertheless, if, as seen from the im- 
pugned memo. dated 14th June, 1975 
‘extracted above, the petitioner is sought 
to be denied the promotion merely be- 
cause he had not paid the taxes for his 
properties, that can have no bearing as 
far as his promotion is concerned. ‘That 
can hardly be a ground to deny him the 
promotion. Inasmuch as the respon- 
dent 1 has denied the petitioner his 
promotion on this score, the writ peti- 
tion will have to be allowed and it 1s 
acordingly allowed. 


5. However, the prayer is to direct the 
respondent 1 to promote the petitioner 
to the post of an Assistant Revenue 
Officer. 


admittedly the said post of Assistant 
Revenue Officer is a selection post. 
Therefore, the claim of the petitioner 


for promotion will have to be duly consi- 
dered without regard to his non-payment 
of property taxes. For this purpose, 
the matter will stand remitted to the 
Commissioner of Corporation. 


6. I make it clear that notwithstanding 
the retirement of the petitioner on 31st 
October, 1977, his promotion shall be 
considered since, if he was entitled to 
promotion, the consequential monetary 
benefits would be available to him. 








7. The petitioner will be entitled to his 
costs. Counsel’s fees Rs. 250. 


R.S. Petition allowed. 


/ 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present :—T. Ramaprasada Rao, S. 
Natarajan and V. Balasubrahmanyan, 
JJ: 


The Chief Controlling Revenue 
Authority, Board of Revenue, Mad- 
ras-5 Petitioner” 
v. 

V. Daniel Respondent. 


Stamp Act (II of 1899), section 2 (10) 
—Docwment neither ambiguous nor in- 
complete—Recitals in the document to be 
generally a safe guide for interpretation 
—Document whether release or convey- 
ance. 


Moneys belonging to a religious institu- 
tion called the Society of Trustees which 
at the time was not registered and which 
was not formed as a Society registered 
under the Societies Registration Act or 
under any other law for the time being in 
force were entrusted to certain indivi- 
duals for the purpose of establishing a 
Church and incidentally to acquire pro- 
perties, both moveable and immoveable 
for the benefit of the said Church. One 
Daniel executed such a document 
and he was to act as one of the trustees 
under that instrument. Daniel released 
his interest in the said properties in favour 
of the Society which was subsequently 
registered and which provided the source 
of consideration for the purchase of the 
properties forming the subject-matter of 
the instrument and which at all material 
times were intended for the benefit of the 
Society. The recitals as such in the 
instrument made it clear that it was the 
releasee-Society which supplied the re- 
leasor with necessary consideration from 
the subscriptions secured by the Society 
for the purpose of getting the properties 
in issue from time to time. Two of the 
properties covered by the instrument 
were the subject-matter of a gift deed, 
dated 24th July, 1967 by one Jayachan- 
dra in favour of the Christian Assembly, 
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Nagarcoil, represented among. others by’ 
Mr. Daniel and Brother Bhagat Singh. 
The second instrument was a sale deed 
executed in favour of the same body ot 
Trustees. In and by the recitals, it was 
made clear that by the above two docu- 
ments, the properties were acquired by 
the Christian Assembly or by the pro- 
moters for the benefit of the Society to 
be formed in order to ultimately benefit 
the Church; which the Society had to hold. 
The instrument also. recited that ihe 
Society which was the releasee was al- 
ways understood as the accredited bene- 
ficial owner of the properties and that the 
Society requested Mr. Daniel who was 
representing it to relinquish his interest 
and title, if any, over the properties ; and 
the deed of release under consideration 
was the resultant of- the mutual under- 
standing ag between the parties. . The 
Revenue doubted in view of the recitals 
therein and on a reference to the earlier 
documents which were the subject-matter 
of treatment in the release deed under 
consideration whether the instrument in 
question should be treated as a bare ‘re- 
lease deed’ or ‘a conveyance’ by Mr. 
Daniel in favour of the Society which 
was later registered in a manner known 
to law. 


Held:- It is by now well established that 
in order to interpret a document which is 
neither ambiguous nor incomplete the re- 
citals in the said document ought to be 
génerally the safe and sole guide for such 
interpretation. Any reliance aliunde on 
instruments other than the instruments 
under consideration might lead to queries 
which are beyond the scope of an answer 
to the question posed by the Revenue in 
a reference made to civil Court under 
section 58 of the Stamp Act. Where 
there are recitals which are clinching and 
telling, in the sense, that there are asser- 
tions in it to the effect that the conside- 
ration for the purchase of the properties 
was made by the Society which is the 
releasee tinder the instrument and that 
the gift was made earlier because of a 
voluntary effort on the part of the donor 
‘under that gift to the inchoate assembly 
which had no legal status by then and 
which was functioning under the name 
and style of Christian Assembly, then it 
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would be hazardous to invoke instru- 
ments other than the instrument in ques- 
tion for the purpose of interpretation. 
That this is one of the accepted methods 
of interpretation has been held in a Full 
Bench decision in The Chief Controlling 
Revenue Authority v. Dr. K. Manju- 
natha Rai, (1976) 2 M.L.J. 279: 
A. I. R. 1977 Mad. 10. But this 
rule does not mean that the revenue 
is empowered to go behind recitals and 
terms of the document before it and hold 
that the object of the transaction was 
something different from what the docu- 
ment discloses and therefore the docu- 
ment should be deemed to be that which 
itis not. It cannot be held that the ear- 
lier deeds which were the basis for the 
acquisition of the properties, dealt with 
under the instrument and the recitals 
therein could also be looked into for the 
purpose of understanding the true nature 
and contents of the document, dated 30th 
June, 1973 executed by Mr. Daniel in 
favour of the Society of Trustees of indi- 
genous Churches in India. Viewed also 
from another angle, an instrument where- 
by a benamidar sustains and declares the 
interest of. the real owner and puts such 
intention in writing and styles it as a re- 
lease deed; could only be interpreted and 
understood as a release deed pure and 
simple and it cannot be a conveyance 
as it is popularly understood. The 


‘decision reported in The Chief Con- 


trolling Revenue Authority v. M. 
Hamid Sultan, (1975) 88 L.W. 27: 
(1975) 2M.L.J. 36: A.I.R. 1975 Mad. 
161 (F.B.), lays stress upon the well 
known proposition and observes that if 
in a given case it is proved that a trans- 
action is a benami transaction and it satis- 
fied the well-known tests which revolve 
round such transaction, it is a document 
whereby the benamidar concedes and ac- 
cedes to the title of the real owner and it 
could attract duty only as a release deed 


and not as a conveyance. 
[Paras. 6, 7 and 8.] 


Held, further, that taking the recitals as 
a whole and accepting them as the sole 
guide for interpreting it, it is clear that 
the instrument has been correctly stamped 
as a release deed atid it need not be 
stamped as a conveyance as defined in 
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section 2 (10) of the Indian Stamp Act. 
: [Para, 10, l 


“ Cases “referred toi. =., 


Board of -Revenue v. Dr-' M pinata 
Rat, (1976) 2 M.L.J.- 279: A-I.R. 
1977 Mad. 10; Chief Controlling Re- 
venue Authority Board v Hamid Sultan, 
(1975) 88 L.W. 27: (1975) >2 M.L. 
J. 36: A.I.R: 1975 Mad. -161,- i 


Case referred for the orders of the High 
Court under section 57 of’ the Indian 
Stamp Act by “thé “Chief ‘Controlling 
Revenue Authority, Board of Revenue, 
Madras-5 for determination of the’ ‘fol- 
lowing question of law :” 


“Whether in, the, circumstances and 
facts of the case the. document, dated 
30th June, 1963 (Document No. 37 of 
1973 of the District Registrar’s Office 
Nagercoil) executed, by, V., Daniel in 
favour of “The Society of -Trustees 
of Indigenous Churches, in India” 
represented by . Brotier, Bakht Singh 
Chabra. styled as a “release deed” 
should be termed,as ‘a BEE E as 
- defined under section. 2 (10) of the 
Act attracting stamp duty under Arti- 
cle 23 of' Schedule I of the Stamp Act, : 


K. Venkataswami; for Additional Gov- 
ernment 'Pleader, for Petitioner. - 


P. Ramaswami, for Respondent. 


The Judgment of the Court wag deli 
“‘vered by - Oo ac 


Ramaprasada Rao, J.—The question re- 
ferred to us by. tte Chief ’ Controlling 
Revenue Authority, Board’ òf- “Revenue, 
Madras-5 is as ‘follows: 


“Whether: 
facts of the case the document, dated 
30th June, 1963- (Document No. P. 37 
of 1973 of the District -Registrar’s 
Office, Nagercoil). executed -by 
- V. Daniel in-favour:of “The Society: of 
- Trustees of - Indigenous. Churches ~in 
India” represented of Brother. Bakht 
- Singh Chabra styled as a “release deed” 
should be termed as ‘a conveyance as 
defined under section 2 (10). of the 
Act attracting: stamp duty under Arti- 
cle 23 of Schedule I of the Stamp Act.” 


2. By way of prefatory remarks, we 


make it clear that if e instrument in 
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question which we are asked to interpret 
is to be understood as a conveyance, then 


“it is not properly stamped, but if it is a 


release deed as it is styled and understood 
by the parties, then it has been so pro- 
perly stamped. 


3. For the purpose of establishing a 
church and incidentally to acquire pro- 
perties, both movable and immovable for 


the benefit of the ‘said church, moneys 


belonging to a religious institution called 


the Society of Trustees, which at that 


time was not registered and which was 
hot formed as a society registered ‘under 
the Societies Registration Act or under 
any ọther law for the time being in’ force 
were entrusted to certain individuals who 
included one Daniel who i is the executant 
of the instrument in question. Under 
this instrument, Daniel is releasing his 
interest in the said property in favour 
of the Society which wag later regis- 
tered and which provided thé source of 
consideration for the purchase of, the 
property which is the subject-matter of 
the instrument and which at all material 
times wag intended for the benefit of that 
society; It is-common ground that the 
society of Trustees which was not regis- 
tered-at or about the time when the pro- 
perty which was released under-the ins- 
trument ‘was acquired was- later regis- 
tered as “the Society of Trustees of Indi- 
genous - Churches in India” and -this 
Society 15- represented by its principal 
trustee Brother Bakht Singh Chabra, who 
also functioned as one of the promoters, 
if such an expression could’ be adopted, 
for the purchase of property’ for the 
specific benefit of the Society to be then 
formed which in turn should hold the 
Church for whose benefit persons like Mr. 
Daniel and Brother Bakht Singh opted 
together as an inchoate congregation to 
secure such properties. The recitals’ as 
such in the instrument make‘it clear that 
it was the releasee, namely the Society; 
of Trustees of Indigenous Churches in 
India which supplied the releasor with 
the necessary consideration from the sub- 
scriptions secured by the quandum 
Society for the purpose of buying the 
properties in issue from time to time. 
Two properties are the subject-matter of 
the instrument, one which was the ‘subs 
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iject-matter of a gift deed dated 24th 
‘July, 1967 by one Jayachandra in favour 
of the Christian Assembly, Nagercoil 
represented amongst others by Mr. Daniel 
and Brother Bakht Singh. ‘The second 
instrument is a sale deed executed by one 
Prabhakaran Pillai in favour of the same 
body of trustees functioning as Christian 
“Assembly. In and by the recitals, it 
was made clear that by the two docu- 
ments as ‘above, the properties were ‘ac- 
quired by the Christian Assembly or by 
the promoters for the benefit of the Socie- 
ty to be formed ‘in order to ultimately 
benefit 'the Church which the Society had 
to hold.' The instrument also recites that 
the Society which is the releasee was al- 
ways understood as the’ accredited bene- 
ficial owner of the properties and that 
the Society requested Mr. Daniel who was 
representing the said inchoate Society 
to relinquish his interest and title, if 
‘any, ‘over the properties; and the deed of 
release which is under consideration’ by 
us was the resultant of that mutual un- 
derstanding as between the parties. 


4, The Revenue doubted that by reason 
of the recitals therein and on a reference 
to the earlier documents which ,were the 
subject-matter of the treatment in the 
release deed under consideration whether 
the instrument in question could be treat- 
ed, as bare release. deed or a. conveyance 
by Mr. Daniel.in favour of the Society, 
which .was later registered in a manner 
known to law, ` | ` 


5. Mr.  Venkataswami,' the learned 
Additional Government Pleader would 
tely upon the-éarlitr deeds under which 
the documents were secured. He parti- 
cularly makes a refererice to the gift deed 
- dated 24th Juhe,. 1967 and the sale deed, 
dated 5th October, 1968 and would’ urge 
that there has been a vesting of title in a 
body known as Christian Assembly re- 
presented by four persons including Mr. 
Daniel and Brother Bakht Singh, that 
such title in that body could be divested 
only by a conveyance of that property’ by, 
that body in whom the title vests and that, 
therefore, the present instrument cannot 
be accepted and | interpreted as a bare 
release deed. - : 


le. ‘It is by now well-established that in 
order to interpret a document which ig 
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neither ambiguous nor incomplete, the 
recitals in the-said document ought to be 
generally the safe-and sole guide for such 
interpretation. Any reliance aliunde on 
instruments other than the instrument 
under consideration might lead to queries 
which are beyond the scope of an ans- 
wer to the question posed by the Re- 
venue in a reference made to civil Courts 
under section 58 of the Stamp Act. In 
a case like this where there are recitals 
which are clinching and even telling, in 
the sense, that there are assertions in it 
to the effect that the consideration for 
the purpose of the property was made by 
the Society which is the releasee under 
the instrument and that the gift was made 
earlier because of a voluntary effort on 
the part of the donor under that gift to 
the inchoate Assembly which had no legal 
status‘ by then and which was function- 
ing under the name and style of Christia 
Assembly, then it would be hazardous to 
indulge in an empty exercise, so as to in- 
voke instruments other than the instru- 
ment in question for the purpose of in- 
terpretation. That this is one of the ac- 
cepted methods of interpretation has been 
held by our Court ina Full Bench deci- 
sion in Board of Revenue v. Dr. Man- 
junatha Rait. ` There, the learned Judges 
would categorically lays down the follow- 
ing proposition at page 285: 
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“It is true that what name the parties 
choose to give to an instrument cannot 
be decisive, or even indicative of ttie 
true nature of the instrument for pur- 
poses of stamp duty. But this rule 
does not mean that the revenue is em- 
powered to go behind the- recitals and 
‘terms of the document before it and 
hold that the object of the transaction 
` was something different from what the 
document discloses and therefore the 
‘document should be deemed to be that 
- which itis not. We do not think that | 
the revenue authorities can ignore the 
© terms of the document which is before 
them for adjudication and base their 
decision on the terms of some other 
collateral instrument......” 


In the light of this and our own view 
expressed above, we are unable to agree 
LT - - 
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with the learned Additional Government 
Pleader that the earlier instruments which 
were the basis for the acquisition of the. 
properties dealt with under the instru- 
ment and the recitals therein could also- 
be looked into for the purpose of under- 
standing the true nature and content of 
the document, dated 30th June, 1973 exe- 
cuted by Mr. Daniel in favour of the 
Society of Trustees of Indigenous Chur- 
ches in’ India. < g 


7. Even viewing from one :other angle 
which also deals with ‘another welt- 
accepted canon of law, namely, that an 
instrument whereby a benamidar sustains 
and declares the interest’ of the real 
owner and puts stich intention in writ- ` 
ing and’ styles it as a release deed, it 
could only be interpreted and understood 
as release deed, pure and simple and can- 
not bea conveyance ag it is popularly 
understood. f i - 


8. Here again, a Full Bench of our 
Court in Chief Controlling Revenue 
Authority Board v. Hamid Sultan’, lays 
stress upon the well-known proposition 
and. observes that if in a given case it is 
proved that a‘transaction is a benami- 
transaction and it ‘satisfied the well-known - 
tests which revolve round such transac- ` 
tion, it is a document whereby the bena-, 
midar concedes and accedes-to’ the title 
of the real owner and it could attract , 
duty only ag a release deed ‘and not as a 
conveyance. We na ey 


{ 


9. In this case, we are not called upon 
to decide as suggested impliedly by-the: 
learned Goverment Pleader , about rival, 
claims. In fact, in answering the ques- 
tion posed by the ‘Revenue -under- the- 
Stamp Act, the Civil Court ought not ‘to: 
hazard such investigations. '- qe est 


10. Taking the recitals, as a ‘whole and_ 
accepting them as the sole guide for inter- 
pretation, we are of the view that. the 
instrument has been correctly stamped as 
a release deed and ‘it need’ nót be stamped 
as a conveyance as defined in‘section 2 
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(10) of the Stamp Act. The question 
is answered accordingly against the 
Revenue. i l 


R.S. —— Answered against 


i the Revenue. 


JN THE HIGH’ COURT OF JUDI- 
GATURE AT MADRAS. ` 


Presenti—V. Sethuraman and V. Bala- 
subrakmanyan, JJ. po 


V. K. Abraham 


v, 


si Appellant 


Respondent. 


Limitation Act (XXXVI of 1963), Article 1 
—Mutual, .open and current  account— 


What is. = 


The plaintiff was supplyirg stcres and 
Cther materials to the deferdant who 
was the Cwner Cf a rubber estate. The 
last Of the dealings between the plaintiff 
and the deferdant was Cn 23rd July, 
1966. The plaintiff filed a suit fer 
recovery of 2 sum of Rs. 46,505.67 with 
interest thereon cn 23rd December, 
1966, One of the pleas of the defendart 
was that thesuit was barred by limitaticn 
on the ground that the accCunt was 
not mutual, open and current account 
and Article. į of tke Limitation Act did 
not apply. 


Held: In Crder that an accCunt might 
be called a mutual, pon and current 


` account, there shoula be irdeperdent 


transactions resultirg in possibility cf 
reciprecal demands and shifting balances, 
The entries should not be mere repay- 
ments cf advances already, Teceived ) 
To ee - [Para. 11.9 

The correspondence and the acccunts 
showed that the transactions here falling 
in thdse-categories Of rubber sales, estate 
stre supplies, and loans were clearly 
independent transacticns in the nature 
of mutual, cpen‘and! current ‘account, 
The decisicn of the Gourt belew that 
the suit’ was not barred by limitation 
was thus ccrrect. [Para. 12.1 
ee 
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Cases referred to:— 


Hirada Basappa v, G. Mudappa, (1870) 
6 Mad.H.C.R. 142; Velu Pillai v. Ghouse 
Mahomed, (1894) I.L.R. 17 Mad, 293: 
4 M.L.J 140; Tea Financing Syndicate 
Lid. v.  Chandrakamal, (1931) 1.L.R. 
58 Cal. 649 : A.LR. 1931 Cal. 359; 
Hindustan Forest Company v. Lalchand, 
1960 5.G.J. 41: A.I.R. 1959 S.C. 1349; 
Kesava Chettiar v, Ramanathan Mudaliar, 
(1960) 1 M.L.J. 452; A.I.R. 1959 Mad. 
470 3 Gopal Chettiar v. Shanmuga Nadar and 
Brothers, (1967) 1 M.L.J. 163 ; 79 LW. 
697; A.LR. 1967 Mad. 360 ; Chandra- 
dhar Goswami v, Ganapati Bank Lid., 
(1967) 1 Ccmp. L.J. 98: (1967) 1 S.C.R. 
898: A.I.R. 1967 S.C. 1058; Yesu 
Vadian v. Subba Naicker, (1919) 52 I.G. 
704; A.J.R 1919. Maa. 132; Mathilda 
Sice v. Fritz Gaeble, A.J.R. 1926 Maa. 
955; Sundararajulų Nadar v. Kuppamma, 
(1936) M.W.N,472 ; Babu Ganga Prasad v. 
Baboo Inderjit Singh, (1875) 23 Suth. 
W.R. 390 (P.G.)}; Kesharickhand v, 
Sfillong Banking Corporation Ltd., (1965) 
1 Cvrp.L.J. 355; (1965) 2 8.C.J. 174: 
35 Gump. Cas, 514 3 A.I.R. 19€5 8.C, 
1711; | Anumukonda Anjaneyalu v. Agricul- 
tural Traders, A.L.R. 1973 A.P, 219. 


Appeal against the decree cf Subordi- 
nate Judge, Padmanabhbapuram, in Orig- 
nal Suit Nu. 91 of 1970.. 


S. Padmanabhan, for Appellant, . 
M, Srinivasan, for Respondent, 


The Judgment of the Court was delivered 
by : 

Sethuraman, F.—The . defendant . in 
O.S. No. 91 : £ 1970 in the Court of the 
Subordinate Judge, Padmanabhapurar, 
is the appellant. The plaintiff is a 
rubber dealer in Kulasekharam, The 
defendent is the Cwuer Of a rubber 
estate dalled the Cr ss Field Plantation 
et Kaliel. Frcm the year 1963 the 
defendant was supplying sheet rubber 
2s well as scrap rubber to the plaintiff 
from time tO time; The plaintif was 
also supplying estate stores and Otker 
materials, There were in addition cash 
‘transactions between the parties. The 
last of the deal gs betwee. the plai tiff 
and the defe.dant was on 23ru July, 
1966, The defendant did not thereafter 
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supply any rubber. The account cf 
the defendant stood at a debit of, or 
Overdrawn or that date by a sum Of 
Rs. 46,505-67. The plaintiff filed the 
present sult fOr recOvery Of this sum 
along with interest at 12 per cent. per 
annum, after giving credit for a sum of 
Rs. 8,494, 20 being the amount due to 
the defendant’s father M. K. Kuriakcse 
On accoynt Of the price of scrap rubber 
supplied by him to the plaintiff. This 
creuit entry was made On’ 20th April, 
1968, The present suit was for recovery 
Of Rs, 58,660 including interest and 
future interest and cOsts, 


z. The defendant in his written state- 
ment stated that how the amount of 
the Cpening balance cf Rs, 8,306.05 
was due to the plaintiff was not clear, 
as the plaintiff had not prcduced the 
acc-unts for the year 1963-64, The 
defendant, therefore, reserved his right 
te file a detailed written statement 
when the particulars fcr the said amount 
were furnished by the plaintiff but he 
did nut do s0 even after those accounts 
were filed. According to the defendant 
the plaintiff had not accounted fcr the 
price Of the rubber prcperly and the 
plair.ti was not justified in adjusting 
the amount due to Kuriakcse in his 
accOunt, The defendant denied lia- 
bility to pay interest, - There was also 
a plea that the suit was hopelessly 
barred by limitation, . 


3. On the pleadings the 
issues were framed for tria]—~ 


l. Was a sum of Rs, 8,306.05 due 
fit m the defendant to the plaiz.tiff as on 
Ist December, 1965 ? 


2. Has the defendant been paid the 
proper price for the rubber sold by 
him to the plaintiff? i 

3, Has not the entire quantity cf 


rubber sold by tke defendant to the 
plaintiff accounted for? 


4, Was there a contract between the 
defendant and the plaintif that tte 
latter shall pay the price of rubber at 
the rate prevailing in the Cochin auc- 
ti n Or Q chin market ? 


5, Was the store purchase dated 7th 
January, 1966 on cash or on credit? 


following 


1) 


6. Has the defendant réceived orily 
one Of tke cash payments éntered on 
_Alst January, 1966 and 22nd January, 

? - ` caer Tora vT . 


1966 


7. Are the entries dated 31st January, 
1966 and 8th June, 1966, by transfer. 
of accounts frem M. K, Kuriakose 
authorised and valid ? - 


8. Is the credit entry dated 20th 
April, 1968 by transfer of accounts 
frem M. K. Kuriakose made on the. 
authorisation of the defendant or whe- 
ther it is a bogus entry only to save 
limitation ? n : 


9, Is the interest claimed excessive?’ 


10. What is the amount, if any, due 
from the defendant to the plaintiff ? 


1]. Reliefs and costs ? 


12. Whether the plaint claim Or any 
portion thereof is barred by limitation, ?. 


4. The learned Subordinate Judge 
held on issue No, 1 tat a sum cf 
Rs. 8,300.05 was due to the plairtiff 
as on 3{st December, 1965. On Issues” 
Nos. 2, 3 and 4, he found ‘that the 
plaintiff had credited’ in Fis accourt the 
entire quantity of rubber scld by the 
defendant to him and that there was 
no agreement between the parties for’ 
payment of the price at the rate pre- 
vailirg in Cochin auction, He held on 
Issues Nos. Sand 6 that the estate stores 
purckased by the defendant were only 
On credit and not for cash and that 
the defendant had received the amount 
Of Rs. 1,500 each recorded in the beokg 
on PIst January. 1966 and 22nd January, 
1966. On Issues Nos. 6, 7 and &, 9, 
the credit for the amount due to M, K, 
Kuriakose given in tke plaintiff's books 
as against the defendant was consider- 
ed to be proper and interest was -also 
held to be payable. On the question 
Of limitation raised in Yssue. No. 12, 
the learned Subordinate Judge held 
that the dealings between the parties 
were Of Open, current and mutual 
accounts and not merely credit dealings 
creating obligations on One side: and 
„that the suit was within time as pres- 
cribed in- Article’ 1 of tbe Limitation 
Act, Interest at 12 per çent, was held 
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tO be payable under Issue"No. 9. The. 
defendant challerges the decree cf the 
learned Subordinate Judge. - sae 


5. In the present appeal Mr. 5, Pad- 
manabhan, ‘learned cotinse] for the 
appellant, took” before us only three 
points, viz; — | a kh we 
1. Whether the suit ‘was barred by 
limitation? - ' em Oe ee 


2, Whether the accounts were ‘pros 
perly accepted as proving. the transac: 
tions between the parties ? and 


3: Whether, the plaintiff was. noè 
entitled te any interest upto the, date 
Of the suit 2, a a a e : 
We shall consider each oné of these 
points, . 
6. Ir the present: case. tke only Artis 
cle ofthe Limitation Act to be considered 
is Article 1, running as follows : ; 


r t 
Kerap ™ Ti ` T i? 





t 


oe ee Sr aa eran aaa 
“Description _ Period | Timefrom which 
of suit, |‘ oflimitas | period begins te 
er tion | , Tun, . 

ra f à s — 

Art. 1 For the Three `The close of the 
balance dué on a year in which the 


years, | 
* '  Tastitem admitted 
` Or ‘proved isentere 


mutual, open and 
current account; 


where there have ‘ed nm the ace 
been reciprocal counts -such- year. 
demands betwee to-, be” computed. 
the parties. 4 asin the account, 








The suit in this case was filed or 23rd 
December, 1969. As indicated. earlier, 
the last of the transacticrs was on 23rd 
July, 1966. If Article 1 were to .apply, 
then the accounts of the plaintiff having 
been closed at the end of tke calendar 
year £e., 31st December, 1966, the pericd 
of limitation weuld.erd on 31st Decem- 
ber, 1969, ‘As the suit had been filed on’, 
23rd December, 1969, it would be within 
time, The learned counsel for the appel- 
lant submitted that Article 1° cannot 
apply to the present case, because there is 
no reference in the pleadings, except in 
para 5. relating to tre cause of action,to 
the accounts between the parties being 
mutual, Open and current. In para, I 
of the plaint tkere is a reference to the ` 
supply of rubber and also to the payments 
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and tO a further fact that the defendant 
had overdrawn a sum of Rs. 46,505.67. 


The accounts appear in the schedule, 


The snbstance of the para. 1 read with 
para. 3 of tte- schedule, (plaint ? ) does. 
in Our opinion, indicate that the plaintiff 
filed the present svit on the basis of the 
dealings between the parties being or a 
mutual, Open and current’ 2ccourt. We 
Fave to look at the substance of the 
pleadings and an undue emphasis should 
not be made on, the absence of use. of 
particular expressions as if ritualistic 
repetition of those expressions would 
alone 
The defendant had notice ofthe nature of 
the plea taken in tke plairt and that is 
how issue Ne. 12 came to be discussed 


in the trial Court. As far as the presert’ 


case is concerned, the substance cf the, 
account being mutual, oper and current 
is breught cutin para, 1 read with para, 5 
of the plaint, Tn fact, the learred Sub- 
Ordirate Judge has'net referred to any 
plea taker by the defendant in the Court 
below about the plaint not havirg refer- 
red in specific terms, except ir para, 5, 
to the account being mnttual. open and 
current, Ifsuch a plea had been taken, 
then it would have been possible for the 
plaintiff to consider, ifnecessarv, amend- 
ment Of the plaint. In the abserce of 
any such plea and havire regard to the 
manner in which the trial has gore on, 
we do not consider that, the appellant 
was justified in complaining’ at tris stage 
about the akserre of specific averment 
of the account being mutual, open and 
current, 


7. We have now to consider the ques- 
tion whether the transaction between the 
plaintiff and the deferdant can be said 
to fall within the category of a mutual, 
Open and current account described in 
Article f of the Limitation Act. In 
Hirada Basappa v> G. Mudappa, Holloway 
“Acting G.J., observed : 


fee 
“ ‘To be mutual there r ust be transac- 
tions on each side creating independent 
obligations on the other and not merely 
transactions which create obligations 
On the One side, those on the other 





1, (1870) 6 Mad. HOR. 142, 144. 
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beirg merely complete or partial dis» 
charge of such obligations,” 


8. In Velu Pillai v. Ghouse Mahomedt, a 
Bench of this Ceurt adopted the above 
passage and held that an account con- 
sistirg Of entries of payments made by 
One ‘party in reduction of his deht to the 
Other and cf payments made by the latter 
or behalfofthe fermer party for the same 
purpose was nota mutual accountwithin 
the meanirg of Article 85. -It was also 
held that a shifting balance was a test of 
mutuality, but.that its absence was not 
conclusive proof against mutuality. These 
decisicrs have formed the bedreck cf the’ 
irterpretaticr of Article 85 of the Limi- 
taticnr. Act cf 1908 ir cases decided by this 
ard other ‘Courts:: In Tea Financing 
Syndicate Lid. v. Chandrakamal®, a company 
advancirg morey by way Of loans te the 
proprietcr cf a téa estate ard the pro- 
prietcr serdirg tea tc the cCmpany fer 
sale ard. realisations cf the price were 
irvelvec ir a litigatior ir which the pre- 
prietcr of the tea estate sued frr recC very 
of the balance of thé advance made after 
givirg credit for the price realised from 
the sale of the tea. The question arose 
as tc whether the casé was one Of reci- 
procal demands resultirg in thé acccurt 
betweer the parties beire mutual so as to 
be'governed by Article 25 cf the Limita- 
on Act." Rankin (QyJ:, laid down at 
page 368 the test to be applied for decid- 
ing the question in these words.. ; 


qa 


** There can, I think, be no doubt that 
the requirement Of reciprocal demands 
invelves,asall the Indian cases have 
' decided following Holleway, Ag. CJ. 
- transactions On each side creating inde- 
‘pendent obligations on the Other and 
not merely transactions which create 
obligations on one side, those on the 
Other being merely complete or partial 
‘discharge Of suck obligations. It is 
further clear that goods as wellas money 
may 'be sent! ‘by way ‘Of payment. 
We have, therefore, to see whether 
under the. deed the ‘tea sent by the 
defendant to the plaintiff for sale, was 








J. (1894) LLR. 17 Mad. 293 : 4 ML J: 
2; “(1931) LL.R.'58 Cal. 649 ; ATR. 1931 


é (] et 


- 


sent merely by way ^f discharge of the 

defendnt’s debt ar whether it was sert 

in the course of dealings designed to 

credit to the defendant as the owner Of 

the tea sold,which credit when brought 

into the account would operate by way 

of set-off to reduce the defendant’s 

liahbility,’”” ` 
This passage was adopted as laying dowr 
the cOrrect law by the Supreme Court in 
the Hindustan Forest Co. v.Lalchand1. Their 
Lordships printed out that the observa- 
tions of Rankin,C.J.. had never been dis- 
sented from in Our Ccurts. , In the case 
before the Supreme Court the parties 
had entered irto an agreement fer the 
supply of 5,000 maurds of maize, 500 
maunds of wheat and 1,000 maurds of 
dal at the rates and times specified. A 
sum of. Rs. 13,000 had beer paid as 
advance. The goods were delivered and 
the buyer was also makirg payments. 
The last deliverv ofthe goods was made on 
23rd Jure, 1947, and the suit was brought 
on 10th Octeber, 1950 for the balance of 
the price due. The Supreme Court 
poirted Cut that what had happened was 
trat the sellers had undertaken to make 
delivery of the goods and the buyer had 
agreed t° pay for them and had in part 
made paymentsin advance, There could 
be ro question in such ə case, in their 
Lordships’ view that the paymerts, had 
been madé towards tke price due ard 
there were nO independent obligations 
on the sellers in favCur of the buyer. Jt 
was also observed tat if the sellers had, 


failed to deliver the goods, they would ° 


have been liable to refund the moneys 
advanced and also for damages. But such 
liability would then have arisen from the 
contract and not from the fact of the 
advances having been made and that the 
buyer could not recover the m«neys paid 
in advance. 
was held that Article 115 ofthe Limitation 
Act applicable to Jammu and Kashmir 
corresp nding to Article 85 of the Indian 
Limitation Act, 1908, did notapply.'The 
Supreme Court has again applied the test 
laid down by Holloway Ag. C.J. In a 
later decisicn ir Keskari chand v. Shillong 
Banking Corpn, Lid*, aa 





i. 1960 S.G.j. 41 + A-L-R. 1959 5.0. 1349. 

2. 35 Comp. Cas 514 : (1965) 1 Comp.L.J.- 
335 (1965) 2 S.C.J. 174 :A.LR. 1965 S.C. 
WII, 
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9. Pricr to the Supreme Court decision 
ip Hindustan Forest Co.v., Lalchand y arcther 
case came befrre a Berch cf this Ceurt 
tn Resava Chettiar v. Ramanathan Mudaliar’, 
in which the plaintiff, a wholesale mer- 
chant carrying on busiress in yarr had 
dealires with the deferdant, a retailer, in 
the same busiress. The retailer was ad- 
vancirg substartial snms befere srpplies 
of yarn -were made by the wholesaler. 
Subsequert to Octeber, 1946, pavmerts 
made by the retailer to the wholesaler 
were mostly in the nature ef payment of 
price for the yarn supplied. Or 7th 
August, 1947 there was a credit balarce 
in faveur of ‘the retailer. “But after a 
short period oftw? mths the retailer had 
agair to pay furtrer sums as against the 
supply cf yarn. In the suit file’ by the 
wholesaler, the auestior cf the applica- 
bility cf Article 85 of the Indian Lirrita- 
tion Act, 1908, came up for _corsicera- 
tien, The fellewirg preprsiticns were 
set Out in that case— 


tow 


“1, To enrstitute a mutual acccurt 
between tw? parties, the essence cf the 
transactiors shCuld be locked at in 
order to find cut ifindeperdert ebli- 
gations arise On bath sides, resulting 
in p°ssibility cf reciprocal Cemarcs, 
even though the trarsacticrs may 
relate to the same cCmm‘dity cr tO 
the same kird of busiress, 


2. Before decidirg whether a parti- 
cular curse cf dealirgs is a continuous 
course Of transacticrs independent of 
the other transacticrs irnvelved in the 
case,’ the rumber cf dealings do not 
- count to decide whether the counter- 
claim arises upon casual trdnsacticrs. 
The real import cf the casual transac- 
tiens should be taker rete cfin decid- 
ing the questicn whether they give 
rise to independent obligations or 
whether they are merely a mode cf 
liquidation of the obligation already 
undertaken by the party. 


3, Ashiftirg balarce may, ne dcubt, 
be a test Cf mutuality, but its abserce 


~~ 





“1, 1960 S.C.. 41 : A.LR. 1959 S.G. i349 
2% (1960) 1 M.LJ. 452: A.LR. 1959 Mad, 


t 
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cannot be taken to be conclusive proof 
agairst mutuality, The real pont to 
be noticed is not whether balances 
actually shifted but whether trenature 
of the transactions was sucet that it 

_was capable of giving rise to shifting 
balances. 


4. The absence of actual reciprocal 
demands would not matter, because the 
print to be considered is whether suc 
derrands were capable of being made 
on the account by one party up™ t€ 
other.” 


‘A learned ‘single Judge of the Andhra 
Pradesh High Court in  Anumukonda 
Anjaneyalu v, Agricultural Traderst, has 
doubted the correctness of this decision 
in the light ofthe decision of the Supreme 
Courtin Hindustan Forest Co. v. Lalchand’, 
Whatever may be the justification for 
this criticism, with reference tO the con- 
clusion On facts, we do not find tkat any 
one Of the propositions extracted above 
is Open tO question Orisin corftict with 
any authority. We consider that these 
propositions do continue to be valid 
notwithstanding any doubt about the 
correctness Of the actual decision in that 
case, 


10. We may note in passing that this 
Court again applied the dictum of H^llo- 
way, Ag.G.J. and followed the decision 
of tte Supreme Court in Hirdusthan 
Forest Co, v. -Lalckand® in Gopal Ghettiar v, 
Stanmuga Nadar and Bros.3 


1x. Briefly stated in order that an 
accourt way be called a mutual, ¢ pen and 
current accOunt, there must be indep2n- 
dent transactions resulting in’ p*ssibility 
of reciprocal demands and shifting 
balances. Tle entries should not be mere 
repayments Of advances already received. 
The accounts must be Open and continu- 
ing, Examined in this light, we ccnsider 
that the accOunt between the plaintiff 
and the defendant here can be said to be 
a mutual, open and current account., Tre 





1, AIR. 1973 A.P. 219. 
2. 1960 S.C.J.4: A.LR. 1959 3.0. 1349, 
3. (1967) 1 Mad.L.J. 163: 79 L.W. 697: 
A, LR. 1967 Mad. 360, è 
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plaintif has been paying moneys from 
time t9 time as required by tke defendant 
and the payments were not actually ad- 
vances against future supplies. The plain- 
it has been supplying estate steres for 
which the deferdant had to pay and these 
supplies were not intended to square up 
even in part the value of rubber supplied. 
The defendant on his part was supply- 
ing the rubber to'the plaintiff. 


12, The defendant has been asking 
for amounts not necessarily as advance for 
the supply, Of rubber. For instance in 
Exhibit A-54, dated 18th October, 1965, 
tke defendant has asked fer a sum of 
Rupees 10,000 being sent per bearer ashe 
was urgently in need of that am?unt, He 
does not say that thisamount was needed 
as and by way of any advance or towards 
any particular supply of rubber, Siyi- 
larly in Exhibit A-129 tke defendant 
had asked fcr tCarboyot formic acid’? 
being sent per bearer, The plaintiff. 
sentitand had to recover the am unt due 
therefor, There are similar items of 
stores required by the defendant fcr which 
indent was made to the plaintiff. There 
are ‘certain Other transactiors in which 
the detendant bas stated that the ezm*unt 
cOuld be adjusted against the rubber to 
be delivered, In one cf the letters the 
defendant has acknowledged the receipt 
Of some manure and Fas asked fer a’ 
sur Of Rs. 2,000 beirg sent per ‘bearer, 
One Padn anabha Pillai. It was mentior- 
ed that this am unt could be adjusted 
by next week, He has also asked fcr 
anotherlead of rubber mixture by. 18th 
July and stated that the amount cculd 
be adjusted by two weeks. There were 
repayments by the deferdart in cash on 
27th November, 1964 and 24th December, 
1965, The “correspordence and the 
accounts gO to show that the transactions 
here falling in those categories cf rubber 
sales, estate stOre supplies, and Icans 
are clearly independent transactiors in 
the nature of a mutual, open and current 
account. The decision of the Qourt 
below that the suit is not barred by| 
lir itation is thus cCrrect, 


13. The secend p'int taken by the 
learned counsel for the appellant was 
that the accounts themselves should not 
Fave been accepted without examining 
the scribe and without any proof to, 


` 


1) 


Show that the entries represented real 
transactions. For this purpose reliance 
was placed on section 34 cf the Jndian 
Evidence Act and also some decisicns 
to be noticed presently, Secticn 34 
runs as follcwsi— 


‘34, Entries in books of account, 
regularly kept in the course Of business 
are relevant whenever they refer to 
a matter into which the Court Fas to 
enquire, but such statements shall not 

` alone be sufficient evidence to charge 
any p2rson with liability.’? 


The illustration appended to that provi- 
sion runs as follows— 


‘4 sues B for Rs. 1,000 and sFows 
entries in his account books showing 
B to be indebted to him to this amount, 
The entries are relevant, but are not 
sufficient, without other evidence, to 
prove the debt.’’ 


The Supreme Court has printed Out in 
Chandradhar Goswami v. Ganpati Bank 
Lid.+ as followsi 


“The original entries alone under 
section 34 of the Evidence Act would 
not be sufficient to charge any person 
witk liability.......- Therefore, where 
the entries are not admitted it is 


‘ the duty of the Bank if it relies on such | 


-entries to’ charge ‘any person with 
liability, to preduce eviderce in sup“ 
port of the entries to show that the 
money was advanced as indicated, 
therein and thereafter the eniries 
wuld be Of use as corroborative 
evidence. But nO person can be 
charged with liability on the basis 
of mere entries whether the entries 
produced are the Original entries or 
ccpies under section 4 Of the Bankers’ 
Books Evidence Act.”’ 


In relation to the question of the stan- 
dard of proof expected in a case like 
this, Our attention was drawn to a few 
decisions of this Gourt. In Yesu Vadian v. 
Subba Naicker? it was held as follows 3 
(E 

1. (1967) 1 Comp.L.J. 98 : (1967) 1 S.C.R. 
898 : A.I. R. 1967 S.C. 1058. ` 

2. (1919) 52 Ind.Cas. 704 : A.LR. 
Mad. 132. 
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‘‘Sectior 34 of the Evidence Act lays 
dcwn that the ‘entries in bocks of 
account, regularly kept in the cCurse 
of business, are relevant, but such a 
statement will not alone be sufficient 
to charge any person with liability, 
that merely means that the plaintiff 
cannot obtain a decree by merely 
proving the existerce of certain entries 
in his beoks of account, even though 
those bocks are shown to be kept 
in the regular course of business.. He 
will have to show further by some inde- 
pendent evidence that the entries 
represent real and honest transactions 
and that the moneys were paid in 
accordance with those entries. The 
Legislature, however, does not require 
any particular ferm or kind ofevidence 
in additicn to ertries in books of 
account, and I take it that any rele- 
vant facts which can be treated as 
evidence within the meaning of the 
Evidence Act would be sufficient cor- 
roboration of the evidence furnished 
by entries in the books of account, if 
true,?? > 


_ 14. In Mathilda Sice v, Fritz Gaebele?’ 
it was Observed as follows: 


“There if no doubt that merely put» 
-ting forward accounts is Of no use 
whatever, They must be supported 
‘By’ some Other evidence, which the 
« Court believes.......-+- I take it 
that the law requires proof not only 
of account books generally but of 
each item, that is, in the interest of 
the person producing the books, but 
with regard to admissions, 7.e., entries 
against the prOducer’s Cwn pecu- 
niary interest, the law dispenses with 
all proof save that the book has been 
kept by or under tke authority of the 
producer’, 


15. In Sundararajulu Nadar v. Kuppammal 
alias Bhagirathi#?, a learned Judge of 
this Court sitting singly observed as 
follows; 


“The entries in the accCunt books do 
not prove themselves, they are at 
most when proved, corroborative 





1, A.I.R. 1926 Mad. 955 at p. 957. 
2, 1936 Mad, W.N.472. 
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eviderce— See Babu Ganga Prasad v, 
Boboo Inderjit Singht, and unless there 
is proof that the entries represent 
real transactions, they will not suffce 
to charge any person with liability 
thereunder.”’ 


The effect of the decisions is that the 
account boeks are not by themselves 
sufficiert tO ckarge anv person with 
liability, that the plaintiff hzs to stow 
by some independent evidence thet 
the entries in his books represented ree] 
and honest transactions and that the 
moneys paid Cr the transactions took 
place in accordance with those entries. 


16. In the present case, the plaintiff 
has examired himself as P.W. 1. He 
has spoken in substance to the trarsac- 
tions having taker place in the manner 
recorded in the becks. We de ret crn- 
sider that there is ary deficiency ir the 
matter Of corr boration ofthe entries in 
the borks as required by secticr 34 cf 
the Evicerce Act. Thedeferdart did 
not produce any banks ofacetunt, which 
he admittedly maintaired on seme pre- 
text Or “ther. The learned ccursel for 
the appellant stated thatthe failure cf 
the deferdant te produce his boks had 
absolutelyro effect in a case like this. 
According to Fim, he can rely on the 
failure.of the plaintiff to prove Fis case. 
Even on the footing that the deferdants 
failure to produce the borks admittedly 
maintained has no significance, we 
consider that on the facts the plaintiff 
had established the correctress cf his 
account books and spaken to the reality 
of the entries and tke transactiors. The 
plaintiff was carrying on his busiress as 
an individual. Though  occasiorally 
be may not have been presert when 
sowe particular transactions teok place, 
still there is nO gainsaying the fact that 
he knew all tke transactions that took 
place between him and the defendant: 
His evidence, in Our Opinion, is satis- 
factory to establish the correctness of 
the entries 
therefore, nO error committed by tke 
learned Subordinate Judge in holding 
that the arrount claired by tke plain- 
tif was due to him. 


~ 


a eee 


_ 1, (1875) 23 Suth.W.R. 390 (P,C.), 
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r7. The last pint is reoardirg the 
liability cf the deferdart to pav interest 
on the am°unt due by him. The defen- 
dant has stated in his deposition as 
D.W. 1 that there was no agreement to 
pay interest On the Outstandirg balanco 
and that there was no practice also to 
charge interest. In crtss-examiratien 
he Only says that he did rot krow 
whether there was busiress practice to 
pay interest on the Outstandirgs upto 
18 per cert. The plaintiff in his depo- 
sition has stated that there was no 
agreement in writirg for payment of 
interest and that he claimed the irterest 
as per busivess custom. The plairtiff 
has been charging irterest at 12 per 
cert, per arrum at the close of 
each year, asagairsthisother custemers. 
The learred Subordirate Judge ir para. 
21 of his jucemert has catalogued the 
instances in which the plairtiff has 
charged interest, We also consider it 
has been established ir the presert 
case bv the accourts mairtaired bv the 
plaintiff himself and there is no evidence 
to the cortrary, The charging of interest 
at 12 per cent. per annum cannot 
also be corsidered to be urreascrable 
er excessive. It may also be printed 
Out that the crly issue cn interest is 
issue No. 9 running as follows: 


“9, Is the interest claimed excessive’ 
The liability to pay interest was thus net 
put in issue. The only question was 
about the rate of interest, The rate of 
interest at 12 per cent, per annuw can- 
not be considered to be excessive. We 
do not, therefcre, see any reason to 
interfere with tke judgement of the 


learned Subordinate Judge on this point 
also, 


18. In the result, the appeal is dismis- 
sed with costs, 


S.J. 


mm Appeal dismissed, 


I} MOHAMMID GHOUSE J, STATE OF TAMIL NADU 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS, 


PRESENT —P. Govindan Nair, CF. and 
V. Ramaswami, 7. 


P.V. Mohammed Ghouse 
.. Appellant® 


a. 


State of Tamil Nadu, represented by 
the Collector of Ramanathapuram 
and another Respondents. 


Land Acquisition Act (I of 1894), secttons 4 
(1), 5 (A), Gand 17 (1), (2) and (4)— 
Applicabiltty—Notification under section 4 (1), 
the direction and the declaration—Simultaneous 
publication —Proceedings liable to be quashed. 


Section 17 (4) of the Land Acquisition 
Act gives a power to the appropriate 
Government to direct that the provisions 
of section 5-A shall not apply in cases 
where sub-section (1) of section 17 is 
attracted. It hasto be borne in mind 
that the power can be exercised, ‘‘only 
in cases of urgency’. The words in 
quotation ara the words with which 
sub-section (1) of section 17 commences. 
The power under sub-section (4) of 
gection 17 cannot, therefore, be applied 
when thera is no urgency. Secondly, it 
is necessary to apply the mind te the 
question whether in a given case the 
power under section 17 (4) can appro- 
priately be applied and reasonably be 
applied, for, whenever the power under 
sub-section (4) of section 17 is applied, 
the right given under section 5-A of Act 
I of 1894 to the owner of the land to 
make representation against the pro- 
posed acquisition, is taken away. That 
such a right is a very valuable right has 
also been laid down in a number of 
judicial] decisions. The application of 
the mind, therefore, must be to the 
various aspects as to whether it is just 
and proper thatsuch a right should be 
taken away and further whether it is 
necessary to take away that right in order 
that the urgency may be satisfied. If it 
is reasonably possible to give a right to 
the owner of the land to state his case 
and to consider the same and then to 


ar a L a S N E T E E e E 


*W.A. No. 592 of 1977. 5th January, 1978, 


\ 


/ 838 
\ 


decide whether the land should be 
acquired and thereafter the declaration 
under section 6 made; then in such 
circumstances there will be no justifica- 
tion whatever in pressing into service 
the extraordinary powers under sub- 
section (4) of section 17. Under the 
provisions of section 17 the power is 
given for rare use in circumstances 
where, without the use of that power, 
the purpose of public need cannot be 
met. The procedure adopted would 
indicate whether there was any such 
extreme or dire need for dispensing with 
the right of the owner of the land and 
in proceeding with the declaration con= 
taining dispensation of the enquiry under 
section 5-A. 

[Para. 6} 


Subsection (4) of section 17, clearly 
states that the appropriate Government 
may direct that the provisions of section 
5.A shall not apply, and, if it does so 
direct, a declaration may be made under 
section 6 in respect of the land at any 
time after the publication of the notifica- 
tion under section 4, sub-section (1). 
In this case, the notification under sec- 
tion 4 (1), the direction and the declaraz 
tion have all have been simultaneously 
published on 20th July, 1977. This is 
scant respect to the statutory provisions 
and the rule of law as embodied therein. 
Apart from this consideration there is 
another fundamental aspect; section 17 
(2) does not contemplate the application 
of section 17 (4) for purposes of the 
acquisition as stated in the notification 
under seetion 4 (1) in this case. This 
clearly indicates that there has been no 
application of the mind to section 17, at 
all, before wielding the heavy weapon 
given to the Authority under section 17 
(4). Such an action borders on arbitrari» 
ness if not on perversity. 

[Para, 8} 


Held that interests of justice demand that 
the notification, dated 28th June, 1977, 
must be quashed in toto, that is, as far as 
the declaration portion is concerned and 
so also the dispensing with the enquiry 
under section 5-A is concerned. : 


[Para 8.) 
Case referred to:— 


Damodara Menon v. P.A. (L.A.) to District 
Collector, (1975) K.L.T. 537. 
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Appeal under clause 15 of the Letters 
Patent against the order the Honour- 
able Justice Mohan, dated 24th 
December, 1977, and made in the exercise 
of the Special Original Jurisdiction of 
the High Court in W. P. No. 3281 of 
1977 presented under Article 226 of the 
Constitution of India to issue a writ of 
certiorari filed mandamus, calling for the 
records of the respondent 2 in their 
proceedings in G.O. Ms. No. 989, P.W. 
(General), dated 28th June, 1977, of 
the 2nd respondent and quash the 
same as illegal anddirect the respon- 
dents to conduct proceedings under sec- 
tion 5-A ofthe Land Acquisition Act 
l of 1894. 


G. Gopalaswamit and R. Sukantharaf, for 
Appellant. 


C. Chinnaswamt, for Government Pleader, 
for Respondents. 


The order of the Court was mace by 


Govindan Nair, C}.—This appeal is against - 


the order in W.P. No. 3281 of 1977 dis- 
missing the writ petition in limine. The 
prayer in the writ petition is “to call 
for the records of the respondents in 
their proceedings in Roc. in G.O. Ms. 
No. 989 (P.W.) General” dated 28th June, 
1977 of the 2nd respondent and quash 
the same as illegal and direct the respon« 
dents to conduct proceedings under 
section 5-A of the Land Acquisition Act 
(I of 1894) by issue a writ of certiorari 
filed mandamus or any other appropriate 
writ, direction or order as this Honoura- 
ble Court may deem fit and proper in 
the interest of justice”. 


2. The notification referred to is seen 
at page 7 of the typed set of papers. In 
the third paragraph it states: 


“Whereas it has become necessary to 


acquire the immediate possession of the 


land specified in the schedule below, 
the Government of Tamil Nadu hereby 
directs that the land be acquired under 
the provisions of sub-section (2) of 
section 17 of the said Act.” f 


3. The notification under section 4 (1), 
is dated 22nd March, 1977. The decla- 
ration which also contains the dispensa- 
tion of the enquiry which we have just 
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pow read, -is dated 28th June, 1977. The 
notification under section 4 (1) and the 
declaration under section 6 were published 
in the Gazette on 20th July, 1977. 


4. Counsel on behelf of the appellant 

contended before us that the facts” 
as indicated by the dates of the notifica- 

tion and the declaration and the publica-- 
tion thereof clearly belies any urgency or 

emergency which would justify the appli- 
cation of section 17 (2) of the Act. Sec- 
tion 17 (2) of the Land Acquisition Act, 

(I of 1894) has been amended by the Stata 
Legislature by Madras Act (XXI of 1948). 

The following sub-section (2). has been 

substituted in the first paragraph of sub- 

section (2). The amended section reads as 
follows: 


*€(2) In the following cases, that is to 
say...... (a) whenever, owing to any 
sudden change in the channel of any 
navigable river or other unforeseen 
emergency,it becomes necessary for 
_any Railway Administration to acquire 
the immediate possession of any land 
for the maintenance of their traffic or 
for the purpose of making thereon a 
riverside or ghat station, or of provid- 
ving a convenient connection with or 
access to any such station, 


(5) Whenever in the opinion of the 
Collector it becomes necessary to 
acquire the immediate possession of 
any land...... 


(t} for the purpose of any library or 
educational institution, or 


(ii) for the construction, extension or 
improvement of 


(A) any building or other structure in 
any village for the common use of the 
inhabitants of such village, or 


(B) any godown for any society regis- 
tered or deemed to be registered under 
-the Madras Co-operative Societies 
Act, 1932, or 


{G) any dwelling house for the poor, or 
(D) any irrigation tank, irrigation or 
drainage channel or any well, or 

(E) any toad 

the Collector, may, immediately after 
the.publication of the notice montioned ~ 


i 


in sub-section (1) and with the previous 
sanction of the appropriate Govern- 
ment, enter upon and take possession 
of such land, which shall thereupon vest 
absolutely in the Government free from 
all encumbrances.”’ 


e aS, 4 t, Pees % 
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5. The question that had often arisen 
in what circumstances the power under 
section 17 (4) can be applied legitimately 
had come up for consideration in a 
number of decisions. Subesection (4) 
states that “in the case of any land to 
which, in the opinion of the appropriate 
Government, the provisions of sub-section 
(1) or sub-section (2) are applicable, the 
appropriate Government may direct that 
the provisions of section 6A shall not 
apply, and, if it does so direct, a 
declaration may be made under section 6 
in respect of the land at any time after 
the publication of the notification under 
section 4, sub-section (1).” : 


6. Though the wording of the section 
gives a power to the appropriate Govern- 
ment to direct that the provisions of 
section 5-A shall not apply in cases where 
sub-section (1) of section 17 is attracted it 
has to be borne in mind that the power 
can be exercised “only in cases of 
urgency”. The words in quotation are the 
words with which sub-section (1) of sec- 
tion 17 commences, The power under sub- 
section (4) of section 17 cannot, therefore, 
be applied when there is no urgency. 
Secondly, itis necessary to apply the 
mind to the question whether in a given 
case the power under section 17 (4) can 
appropriately be applied and reasonably 
be applied, for, whenever the power 
under sub-section (4) of section 17 is 
applied, the right given under section 5-A 
of Act 1 of 1894 to the owner of the land 
to make representation against the pro- 
posed acquisition, istaken away. That 
such a rightis a very valuable right has 
also been laid down in a number of judi- 
cial decisions. It is unnecessary to refer 
to them, for the principle is very 
well established. The application of the 
mind, therefore, must be to the various 
aspects as to whether it is just and proper 
that such a right should be taken away 
and further whether it is necessary to 
take away that right in order that the 
urgency may be satisfied. It is reasonably 
possible to give a right tothe owner of 


adt 


the land to state his case and to consider 
the same and then to decide whether the 
land should be acquired and thereafter 
the declaration under section6 made, 
then in such circumstances there will be 
no justification whatever in pressing into 
service the extraordinary powers under 
sub-section (4) of section 17. As we 
understand the provisions of section 17 
the power is given for rare use in circums- 
tances where, without the use of that 
power, the purpose of public need cannot 
be met, The procedure adopted would 
indicate whether there was any such 
extreme or dire need for dispensing with 
the right of the owner of the land and in 
proceeding with the declaration contain- 
ing dispensation of the enquiry under 
section 5-A. ; 


TAMIL NADU (Govindan Nair, C4.) 


4, The matter has been dealt with 
elaborately in a judgment of the Kerala 
High Court inthe decision reported in 
Damodara Menon v. P.A. (L.A.) to Dist. 
Collector.» After a review of the relevant 
authorities the principle has been laid 
down that if the procedure adopted belies 
the story of an extreme urgency as the 
foundation for the action for dispensing 
with the enquiry, then the procedure 
would not be justified under the statute 
and the Court sitting under Article 226 
of the Constitution can set aside the 
proceedings by appropriate directions or 
orders. 


gq. We have already adverted to the date 
of the. notification under section 4 (1) 
and the date of publication of that notifi- 
cation. We shal! repeat that the notifica- 
tion is dated 22nd March, 1977, whereas 
it was published only on 20th July, 1977, 
Sub-section (4) of section 17, which we 
have referred to in detail, clearly states 
that the appropriate Government may 
direct that the provisions of section 5-A 
shall not apply, and, if it does so direct, 
a declaration may be made under section 
6 in respect of the land at any time 
after the publication of the notification 
under section 4, sub-section (1), In this 
case, the notification under section 4 (1), 
the direction and the declaration have all 
been simultaneously published on 20th 
July, 1977. This is scant respect to the 
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statutory provisions and the rule of law 
as embodied therein. Apart from this 
consideration there is another fundamen- 
tal aspect, section 17 (2) does not con-« 
template the application of section 17 
(4) for purposes of the acquisition as 
stated in the notification under section 4 
(1) in this case. this merely indicates 
that there has been no application of the 
mind to section 17, at all, before wielding 
the heavy weapon given to the authority 
under section 17 (4). Such an action 
borders on arbitrariness if not on perver- 
sity. In such circumstances, we are 
constrained to interfere by issue of neces- 
sary directions. We consider that interests 
of justice demand that the notification 
dated 28th June, 1977, which is at page 7 
of the typed zet of papers, must be 
quashed ¿z foo, that is,as far as the 
declaration portion is concerned and so 
also the dispensing with the enquiry 
under section 5-A is concerned. We 
do so, 


. We are informed by the counsel on 
behalf of the State that possession had 
already been taken pursuant to these 
proceedings, on 3lst August, 1977. In 
view of the quashing of the declaration, it 
is necessary that possession must be 
handed over to the appellant; we direct 
that this should be done immediately. 


10. Before parting with this case, we 
would like to record that counsel for the 
appellant stated that he has no objection 
to 75 cents of land being taken from the 
portion of the land lying away from the 
road and that he has no objection to the 
whole of that 75 cents bsing taken 
and he only wants his interest being 
safeguarded. The portion lying adjacent 
to the road it is said is necessary for the 
purpose of opening a Cinema Theatre 
which he proposes to do. It is not 
disputed that only 75 cents is required 
for the purpose for which publie acquisi« 
tion was resorted to. In the light of 
these statements made by counsel on 
behalf of the appellant, it seems to us to 
be possibla to have the enquiry con- 
cluded without any delay,because the 
land is available to the Government and 
only its location need be determined. 


11. We direct that notice be given of 
the enquiry and the appellant given an 
opportunity to state his case and his 
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claim that the acquisition be confined 
o the back portion, that is, the portion 
lying away from the road be considered. 
The authority conducting the enquiry 
should apply kis mind to this question 
and pass proper orders before proceeding 
further with the acquisition proposed. 


12. The writ appeal is disposed of 
on the above terms. We direct the 
parties to bear their respective costs. 


R.S. ——— Directions given. 


INTHE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PREsENT:—S, Nainar Sundaram, 7. 


Lakshmana Chetty Petitioner*® 

Ve 

MS. Askar Ahmed and another 
.. Respondents. 


Civil Procedure Code (V of 1908), Order 1, 
rule 10 (2)—Suit on promissory note— 
Assignor-original-payee of the promissory note, 
tf a proper party. 


Held, that an assignor-original-payee of 
a promissory note is a proper party to 
the action laid on the promissory note. 

{Para 3] 


Cases referred jto:— 


P.S. Pattabiramon v. Ganapathy, (1962) 1 
M.L.J. 246: AIR. 1962 Mad. 202; 
Rudrappa Chetty v. Narasimha Chetty, (1965) 
7& L.W. 524: (1965) 2 M.L.J. 160: 
A.L.R. 1965 Mad. 495; Thambuswami 
Reddiar vw. Chidambarm Pillai, (1954) 2 
M.L.J. 322: 67 L.W. 1139: A.I.R. 1954 
Mad. 960; Uthaman Chettiar v. T hiagaraja 
Pillai, (1955) 68 L.W. 810: A.I.R, 1956 
Mad. 155; Rangaswamy Koundar v. Rama- 
swamy Koundar, (1971) 84 L.W. 25: 
A.I.R. 1971 Mad. 328. 


Petition under section 115 of Act V of 
1908 praying the High Court to revise the 
order of the Court of the Subordinate 
Judge, Vellore, dated Ist August, 1974 
and made in I.A. No. 679 of 1974 in 
O.S.No. 193 of 1973. 
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K. Alagiriswami and R. Subbaraj, for 
Petitioner. 


lkram Mohamed and K. Ramachandran, 
for Respondent. 


The Court made the following 


Orprer.—The defendant in O.S. No. 183 
of 1973 on the file of the Court of the 
Subordinate Judge of Vellore is the 
petitioner. The first respondent filed a 
suit to recover the amount due ona 
promissory note dated 12th February, 
1970, executed by the defendant in favour 
of the second respondent, ziz., Abdulla 
Basha Sahib. The second respondent is 
~ said to have assigned the said promissory 
note in favour of the first respondent on 
23rd April, 1973. The defendant filed a 
written statement contending that the 
promissory note was executed towards 
the sale consideration of a sale deed dated 
llth February, 1970, and since he could 
not get possession and he was injuncted by 
the Court from taking possession the 
consideration on the promissory note 
must be deemed to have failed and in 
any event the plaintiff is not a holder in 
due course. On the basis of the above 
facts, issues were framed and issues J 
to 3, read as follows: 


` (1) Whether the suit pro-note was execu 
ted for the purchase of the property as 
alleged by the defendant? 


(2) Whether the agreement between the 
original payee and the defendant as 
pleaded by the defendant is true, valid 
and enforceable? 


(3) Whether the assignment of the 
pronote in favour of the plaintiff is 
not valid? 


9. The defendant filed I.A. No. 679 of 
1974 under Order 1, rule 10 (2) of the G.P. 
Code to implead the original payee 
assignor as a party defendant to the suit. 
This- was resisted both by the plaintiff 
and the proposed party. The learned 
Subordinate Judge of Vellore dismissed 
the application on the ground that he is 
neither a necessary nor a proper party, 


3. On the facts of the case, I feel that 
there is justification for adding the 
proposed party to this action. That the 
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assignor-original-payee of the promissory 
note is a proper party to the action laid 
on a promissory note, has been recognised 
by this Court in a number of cases. 
This has been laid down in P.S. Pattabira- 
man v. Ganapathy!, in Rudrappa Chetty v. 
Narasimha Chetty? in Thambuswami Reddiar 
v. Chidamtara Pillais in Kannammal and 
another v. Prema and others (C.R. P. 
No. 1100 of 1974) andin Æ. Madhavan v. 
Santhi B. Mani and others (G.R.P. No. 
1857 of 1973). 


4. Thiru K. Ramachandran, learned 
counsel for the proposed party relies on 
the ratio in Uthaman Chettiar v. Thiagaraja 
Pillai.4 1 find that the facts are different 
and the said ratio cannot be relied upon 
to negative the claim of the defendant to 
add the original payee-assignor of the 
promissory note to this action. Rama- 
nujam, J., in Rangaswamy foundar V. 
Ramaswamy Koundar® considered the above 


-ratio in the light of the later decisions 


and held that the said ratio is no longer 
good law. I find that the suit is of the 
year 1973 and I direct the Court below 
to take up the matter and dispose of the 
same expeditiously and in any event 
before the end of August, 1979. 


R. S. 


i Ee a D 
1, (1962) 1 M.L.J.246:A.LR. 1962 Mad. 202 
9, (1965) 78 L.W. 524: (1965) 2 MLJ. 

160: A.LLR. 1965 Mad, 495. 

3, (1954) 2 M.L.J. 322: 67 L.W. 1139: ALR. 

1954 Mad. 960. . 

4. (1955) 68 L.W. 810: A.I-R: 1956 Mad. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENY:—MM. Ismail, F. 


H.L. Nantha Petitioner” 


U. 


T.C. Ramalingam Pillai.. Respondent. 
Civil Procedure Code (V of 1908), as amended 
by Gentral Act (QIV of 1976), Order 21, 
rule 29—Scope and applicability. 


As a result of the amendment of Order 
21, rule 29, Civil Procedure Code, by 
the Central Act CIV of 1976, the Court 
acquires the competency to stay not only 
a decree which it passed, but also a 
decree which had been transferred to it 
for execution, though passed by another 


Court. 
ae . (Para, 2] 


Petition under soi 115 Act (V of 
1908) praying the High Court to revise 
the a the Court of the District 
Munsif, Tenkasi, dated 21st July, 1977, 
and made in E.A. No. 128 of 1976 in 
O.S. No. 20 of 1974. l 


M.B. Dominique, for Petitioner, 


V. Ratnam, for Respondent. 
The Court made the following 


OapEr:—This is a petition to revise the 
order of the learned District Munsif of 
Tenkasi dated 21st July, 1977, in E.A, 
No. 128 of 1876 in O.S. No. 20 of 1974. 
Admittedly certain suits instituted by 
the petitioner against the respondent 
on the file of the Court of the District 
Munsif of Tenkasi are pending. Equally 
admittedly the respondent had obtained 
a decree against the petitioner in O.S. 
No. 20 of 1974 on the file of the Sub- 
Court, Tirunelveli, It is not again 
disputed that the decree in O.S. No. 20 
of 1974, on the file of the Sub-Court, 
Tirunelveli, had been transferred for 
execution to the Court of the District 
Munsif, Tenkasi. The consequence is 
that before the District Munsif, Tenkasi, 
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are pending the suits filed by the 
petitioner against the respondent herein 
and the execution proceedings in O.S. 


.No. 20 of 1974. Itis against the back- 


ground of these facts, the petitloner filed 
E.A. No. 128 of 1976 under Order 21, 
rule 29, C.P. Code, for stay of execution 
procesdings in O.S. No. 20 of 1974. 
The learned District Munsif by the 
impugned order dismissed the applica- 
tion. Hence the civil revision petition. 


2. The sole ground on which the learned 
District Munsif dismissed the execution 
application filed by the revision petitionar 
is that the decrees in O,S. No, 20 of 1974, 
on the file of the Sub-Court, Tirunelveli, 
was not passed by the District Munsif 
and therefore he had no competency 
to stay the execution proceedings ef that 
decree. In coming to this conclusion, 
obviously the learned District Munsif has 
overlooked the amendment made in 
Order 21, rule 29, G.P. Code, by Central 
Act (CIV of 1976). After the amendment, 
Order 21, rule 29, reads as follows: 


“Where a suit is pending in any Court 
against the holder of a decree of such 
Court or of a decree which is being 
executed by such Court on the part of 
the person against when the decree 
was passed, the Court may, on such 
terms as to security or otherwise, as it 
thinks fit, stay execution of the decree 
until the pending suit has been 
decided; 


Provided that if the decree is one for 
payment of money, the Court shall, if 
it grants stay without requiring 
security, record its reasons for so 
doing.” 


As a result of the amendment, the Court 
acquires competency to stay not only the 
decree which it passed, but also the 


decree which had been transferred to it 


for execution, though passéd by another 
Court. The learned District Munsif 
failed to take note of this important 
change made in the relevant provisions. 
of the Civil Procedure Code. Hence, the 
civil revision petition is allowed, the 
order passed by the learned District 
Munsif is set aside and the learned 
District Munsif is directed to dispose 
of E.A. No, 128 of 1976 on merits on 


) 


the basis that he has the. jurisdiction 
to stay the execution of the’ decree in 
O.S. No. 20 of 1974 because that decree 
had been transferred -to -his- Court’ for 
‘execution. There will be no order as to 
‘costs in this petition. 

R.S. 


Petitson allowed. 


ee t 


IN THEHIGH COURT OF JUDI. 
CATURE AT MADRAS.-- `- - 


(PRESENT: —M.M. Ismail, J. 


The State Trading Corporation of 
India Limited © .. Petitioner® 


U. 


K. V. Vaidyalingam ‘and others 
- ao aI 1° .. Respondents. 


Civil Procedure Gode (V of 1908), Order 1, 
gule 10 ` and Order 22, rule 4 —Suit 
against four défendantse—Fourth defendant 
dead even on ike date of filing of the suit— 
Legal representatives could not be added—Suit 
against a dead person a nullity. 


A suit was filed on 3rd November, 1975 
against five defendants while: the fourth 
defendant had died even on 19th’ August, 
1975. Consequently the suit'was tiled 
against a dead person as far as the fourth 
‘defendant was concerned.: A. suit against 
a dead person is admittedly a nullity. 
‘Therefore as far as the fourth deferdant 
was concerned it was as if no suit. what~ 
ever had been filed. Ifso,as Order 22, 
rule 4, Civil] Procedure Code, cannot be 
invoked for the purpose of impleading the 
legal representatives of the fourth defend- 
ant as parties to the suit. ` 

(Para. 2 


fit is one thing to file an application to 
implead certain parties as to a suit in the 
place of a deceased party under Order 22, 
‘ule 4, Civil Procedure ‘Code, and. it is 
entirely another thing to file an applica- 
tion to implead ‘a new party, because the 
rights of parties will not be the same. 
When a legal representative is brought on 
record under Order 22, rule 4 of the Gode 
his status and rights will be the same as 
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that of the person who died in whose 
place he has come on record, while the 
-right and obligation of a person impleaded 
‘as a party under Order 1, rule 10, Civil 
Procedure Code, will not be so circums- 
cribed but will be different and 
independent. 


(Para. 3] 


Case referred to: 


K. Ismail v. Pavu Ammal (1955) 2 M.L.J. 
184: 68 L.W. 500: A.I.R. 1955 Mad. 644, 


Petition under section 115 of Act V of 
1908 praying the High Court to revise 
the order of the Court of the First Addi- 
tional Subordinate Judge, Coimbatore, 
dated 14th March, 1977, and made 
in I.A: No. 736 of 1976 in O.S. No. 720 
of 1975. 

R. Subramaniam, for Mis. King and 
Patridge, for Petitioner. ` 


The Court made the following 


OrpER.--The petitioner who was the 
plaintiff in O.S. No..720 of 1975 on the 
file of the learned First Additional Sub- 
ordinate Judge of Coimbatore instituted 
‘the suit against five defendants, and the 
fourth defendant was dead even on 
the date when the suit was instituted. 
Subsequently, the petitioner filed I.A. 
No. 736 of 1976 under Order 22, rule 4 
and section 151 of the Code of Civil 
Procedure to implead the legal represen- 
tatives of the said fourth defendant. 
On that application being opposed, the 
trial Court dismissed the same. It is 
against the dismissal of the said applica- 
tion, the present civil revision petition 
has been filed. 


2. The suit was filed on 3rd November. 
1975, while the fourth defendant ha 
died even on [9th August, 1975. 
Consequently, the suit was filed against 
a dead person as far as the fourth 
defendant was concerned. A suit agains 
a dead person is admittedly a nullity. 
Therefore, as far as the fourth defendant 
was concerned, it was as i` no suit 
whatever had been filed. If so, Order 
22, rule 4, C.P. Code, cannot be in- 
voked-for the purpose of impleading the 
legal representatives of the fourth 
defendant as parties to the suit. 
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3. The learned counsel for the peti- 
tioner, relying on the decision of this 
` Court in K. Ismail v. Pavu Ammal' con- 
tends that these persons could be 
impleaded under Order 1, rule 10 of the 
-C.P, Code. But that was not the claim 
of the petitioner herein. Itis one thing 
to file an application to implead certain 
person as parties to a suit in the place of 
a deceased party under Order 22, 
rule 4, G.P. Code, and it is entirely 
another thing to file an application under 
Order I; rule 10 to implead a new party, 
because the rights of the parties will 
not be the same. When a legal represen- 
tative is brought on record under Order 
22, rule 4, C.P. Code, his status and 
rights will be the same as that of the 
person who died in whose place he has 
come on’ record, while the rights. and 
obligations of a person impleaded as a 
party under Order 1, rule 10, C.P. Code, 
will not be so circumscribed, but will be 
\different and independent. Therefore, I 
am unable to accept the contention of 
the learned. counsel fer the petitioner that 
the proposed parties could be impleaded 
under Order 1, rule 10, C.P. Code, and 
the suit itself must be deemed to have 
been instituted against them. Hence 
the civil revision petition fails and the 
same is dismissed. 


R.S. 


r Se e 


Revision dismissed, 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT :—-T. Ramaprasada Rao and 
S. Suryamurthy, JI. 


Canara Bank, Madras 
Appellant” 


U. 


Indian Bank, Madras and another > 
Respondents . 


Pledge or hypothecation.— Company. 
borrowing money from two-banks om 
hypothecation of same stocks — Subse- 
quenily company ordered to be wound- 
up—One bank claiming priority of claim 
on basis of date of hypothecation—Both 
transactions found to be a fraud on the 
part of the Managing Director — Sale 
proceeds of the stocks to be divided pari 
passu between the two banks in propor- 
tion to the amount due to each of them.. 


The managing director of a company 
borrowed money from ‘I’ Bank on 30th 
November, 1959 by hypothecating the 
stocks of the company. Subsequently, 
he also borrowed money from ‘C’ Bank 
by hypothecating the same stocks. Later, 
the company was ordered to be wound-up. 
by the Court. The official liquidator 
sold the stocks and invested the money 
as per directions of the Court. ‘I’ Bank 
claimed priority over the sale proceeds. 
on the ground that its contract was ear- 
lier. This was contested by ‘C’ Bank 
on the ground that both transactions were: 
a result of forgery committed by the 
Managing Director and that ‘I’ Bank 
could not claim any priority and that: 
there should be equitable adjustment. 


Held: Applying the principle adopted! 
in Original Suit Appeal No. 9 of 1960: 
(by the Madras High Court), the official 
liquidator was directed to divide the sale 
proceeds pari passu between the two 
banks, in proportion to the amount due 
to each of them. [Para. 7.], 





t 


* O.S.A.No. 39 of 1975 
15th Junes 1977.- 


I) CANARA BANK v. INDIAN BANK (Ramaprasada Tao, 7.) 


\ 


Case referred to:— 


Official Liquidator v. Commissioner of 
Police, (1969) I.L.R. 2 Mad. 559. 


Appeal under clause 15 of the Letters 
Patent against the order of Paul, J., 
dated 27th March, 1974 in Civil Petition 
No. 21 of 1961, Application No. 332 
of 1972. nh 


V. S. Subramanian, for Appellant. 


S. P.. L. Palaniappa „and Srinivasan, 
for Respondent. © `’ a 


The Order of the Court was made by 


Ramaprasada Rao, J.—The controversy 
in this appeal is due to conflicting claims 
made by the Indian’ Bank, Madras and 
the Canara Bank, Madras, both of which 
are as on date nationalised banks. 
Manasuba and Co., (P.) Ltd., (in 
liquidation), was admittedly functioning 
under the managing directorship of one 
C. V. Raman who, as is not disputed 
before us, was the ace-mover of this 
company and the author of the various 
transactions in which this company was 
involved. It is common ground that on 
representations which ultimately turned 
out to be false and fraudulent, the manag- 
ing director, C. V. Raman who was 
dealt with under the criminal law bor- 
rowed almost simultaneously on the hypo- 
thecation or pledge of the same goods in 
the same godown from both the banks as 
above. The modus operandi by which 
the managing director was acting was 
noticed by this Court in an earlier case 
reported in Official Liquidator v. Com- 
missioner of Policet, and ‘it is unneces- 
sary to recapitulate the misconduct of 
the said managing director in the matter 
of borrowing on behalf of the company 
and on representations which were ulti- 
mately found to be false and false to his 
knowledge. In fact, he has foyged the 
signatures of the other directors while 
attempting to borrow from the Banking 
institutions. The same methodology was 
adopted by him when he attempted to 
borrow from the two banks as above on 
the hypothecation of stocks of timber 
stored at the open godowns at No. 84, 


a ge ee 


1. (1969) I.L.R.2 Mad. 559. 


347 
Sydenhams Road, Madras-7 and at block 
No. -7, Edward Textiles, No. 2, De 
Mellos Road, Madras-7. On 30th 
November, 1959, the Company in 
liquidation through its managing director 
C. V. Raman borrowed moneys on open 
cash credit account with the Indian 
Bank, and as collateral security for the 
re-payment of the amount that might fall 
due under the said account, the company 
through C. V. Raman executed an 
agreement of that date. Clauses 1 and 
4 of the said agreement are relevant for 


our purpose and they are extracted. 
hereunder ; 


1 


“Clause 1: That the goods, produce 
and merchandise mentioned in sche- 
dule hereto which have been already 
deposited and the goods produce and. 
merchandise which shall be hereafter 
deposited with the bank under this. 
agreement shall be placed in the bank’s 
possession and control, such posses- 
sion to be apparent and indisputable, 
and the same respectively are and shall 
be hereby pledged, and shall stand 
pledged and shall be deemed to always. 
stand pledged to the Bank as security 
for the payment to the Bank of the 
balance of the said cash credit account 
on demand by the bank at any time”. 
p 
Clause 4: That a?’ register of the 
goods, produce and merchandise pledg- 
-~ ed aş such security as aforesaid’ 
shall be kept by the borowers and be 
at all times open to the inspection of 
the bank, in which shall be entered 
particulars of all goods, produce and. 
merchandise pledged to the Bank 
under this agreement and all the goods. 
and merchandise released and with- 
drawn. The borrowers shall fur- 
nish to the bank daily or at such inter- 
vals as the Bank may require a sche- 
dule or copy, of all the entries which 
shall have been,made in the said regis- 
ter onthe previous day or a daily 
statement of the stock which stands 
pledged to the bank and as contained! 
in the said register at the close of the 
previous day and duly certified under 
the signature of the borrowers. 
The statement of stock held by 
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the borrowers, as agents for the 
bank returned ‘from time to time is in 
‘the nature of rendering of account by 
agent to principal and the statements 
-so submitted shall be returns of the 
borrowers in their capacity as agents 
for holding the goods pledged to the 
bank”. 


Under clause (1), it is seen that the 
goods produce and merchandise mention- 
ed in the schedule to the agreement which 
include all such stocks in the godown 
already deposited and the goods produce 
and merchandise which shall be hereafter 
deposited with the bank under the agree- 
ment were placed in the bank’s posses- 
sion and control. under the terms of the 
agreement as above; such - possession 
with the bank was admitted to be indis- 
putable and apparent possession as well. 

‘The further, covenant was that the said 
stock in trade, merchandise, etc.,- shall 
‘stand pledged to the Bank as security for 
the payment of the balance under the 
‘cash-credit account on demand by the 
Bank at any time. Having thus agreed 


and as a consequence of such pledge, - 


the Indian Bank secured indisputable 
possession of the stock and goods then 
existing and thereafter to be added in 
the godown as above. A further cove- 
nant was contemplated and the partics 


agreed to the same as is seen from 
‘clause 4 already extracted above. Besi- 
des the obligation on the part of the 


‘borrower company to maintain a regis- 
ter of the goods in the godowns as above 
and besides entering the day-to-day 
commercial transactions indulged by it 
-with reference to such -goods, the bor- 
‘rower shall furnish to the Bank daily a 
schedule or copy of all the entries in the 
said register as above ‘notifying to the 
Bank the nature of the transactions and 
dealings it had with - reference to the 
goods pledged with the Bank. The last 
sentence in clause 4 is rather important, 
and is therefore, repeated by us— ~ 


“The statement of stock held by the 
borrowers as agents for the bank 
returned from time to time is in the 
nature of rendering of account by 
agent to principal, and the statements 
SO submitted shall be returns of the 
borrowers in their éapacity’ as agents 
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for holding the goods pledged to the 
bank”. 


This express stipulation between the 
parties makes it clear that the Bank 
reiterated their right to hold the goods 
in their own right and that they allow- 
ed the borrower, namely, the company 
in liquidation, to deal with such pledged 
goods which were in their juridical 
possession, under certain circumstances 
and subject to certain regulations. -This 
is the nature of the transaction which is 
entered into by the Company with tlie 
first respondent on 30th November, 
1959. As it is-a pledge and as it relat- 
ed to a property of the company, the 
company had to register the said stock 
with the Régistrar of Companies under 
section 125 of the Companies Act. The 
appellant herein which is the Canara 
Bank whose predecessor was the Pandyan 
Bank also claimed that subsequent to 
30th November, 1959 a similar arrange- 
ment was sought for with the Bank and 
that it was granted excepting for the 
fact that the appellant bank is not able 
to say. that there was ‘an agreement simi- 
lar tothe agreement entered into be- 
tween the Company -in liquidation and 
the first respondent bank wherein the 
possession of the goods was given to the 
lending bank and that the lending bank 
in turn authorised the borrower to deal 
with the pledged goods or hypothecated 
goods in accordance’’ with the under- 
standing or arrangement between them. 

But, what is however agreed is that this 
hypothecation - which is far subsequent 
to the’ pledge in favour of the Indian 
Bank on 30th November, 1959 was also 
registered as a charge by the very com- 
pany with the Registrar of Companies. 
The Company. was later wound up under 
orders of Court inC.P. No. 21 of 1961. 
It is. unnecessary to deal with the cir- 
cumstances under which the winding up 
was made. Suffice it, however, to say 
that the * main reason for such ‘winding 


“was ‘based on various acts of omissions 


and ‘commissions on‘ the part of the 
managing director of the company in 
liquidation. 


2. In the above Corigpectus” of events, 
the appellant bank claimed an equal right 


I) CANARA BANK v. INDIAN: BANK. (Ramaprasada Rao, 7.) 


with the Indian Bank, namely, the first 
respondent, on the foot that the dealings 
between the company in liquidation and 
the two Banks as above. are similar in 
nature and that merely onthe basis of 
the only fact that the hypothecation: .or 
the pledge in favour of the first respon- 
dent bank was in point of time anterior 
to that created in favour of the appel- 
lant bank, priority cannot be-claimed by 
the respondent bank. The contention 
was that the floating charges created in 
favour of the rival banks crystallised only: 
on the date of the order of winding up, 


and that therefore, there can be no ques- ' 


tion ‘of any priority as between the rival 
banks. The other contention was that as 
the transactions sprang from an open 
violation of moral laws and as the manag- 
ing director forged- the signatures of the 
other directors so as to gain such accom- 
modation from the two banks, a techni- 
cal accent upon the matter as if the first 
respondent ought to be preferred as a 
secured creditor in preference to” the 
appellant bank on the only ground that 
the charge in favour of the first respon- 
dent bank was prior in point of time is 
not equitable, and such’ equitable adjust- 
ment as between creditors similarly 
placed, under similar circumstances was 
envisaged by this Court in the case 
reported in Official’ Liquidator v. Com- 
missioner of Police’, and as that princi- 
ple was also accepted’ by the first: Court 
in The Punjab National Bank v. The 
Agent, Pandyan - Bank, Lid., Madras, 
eic.?, the counsel for the appellant says 
that the learned Judge ought not to have 
said that the first respondent will have 
priority and first charge over the goods 
pledged by the company with the appel- 
lant. We may incidentally conclude this 
part of the case by saying that after the 
_winding up order, the Official Liquidator 
was directed to sell the available stock 
in the godowns in which they were 
stocked and the stock has been Row con- 
verted into cash and as per directions 
of this Court, the Official Liquidator has 
invested the sum of .Rs. 63,681 which 
was the available net sale proceeds. - 


Neen ee ee EE ERE 


“1, (1969) 1.L.R. 2 Mad.559, 
2. ©.S.A. Nos. 9, 22and 83 to 85 of 1969. 
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3. The short question before us is 
whether the first respondent bank is to 
be preferred on the basis of' the arrange- 
ment referred to by us in the beginning 
or whether the two banks should share 
the sale proceeds pari passu. -` 


4. It is unnecessary: for us to- deal at 
length with the principle which has to be 
invoked in the instant case as one of us 
laid down the principle that.in such cir- 
cumstances there should’ be a: fair and 
equitable distribution of the assets of the 
company in liquidation as -between the 
creditors similarly placed, and as that 
principle has been approved by a Divi- 
sion Bench in O.S.A. No. 9 of 1969, 
etc., batch, we rest content by stating, 
the observations of the Bench: 


“The transactions entered into with 
- the Pandyan Bank and.the other Banks 
were all by the managing. director, 
but the Judge. has’ found that. he. has. 
> forged signatures of the other direc- 
““tofs figuring as guarantors. It is no 
- doubt true-that the’ Pandyan Bank in 
point of time was-the first lender im 
- the case of these vehicles so far as 
these appeals are, concerned. But it 
doés not follow from it-that’ in the 
` liquidation proceedings that -fact alone 
should weigh with the Court. Consi- 
dering that the documents on the basis. 
.. of which loans were raised were defec- 
tive inasmuch «as they: were partly 
forged “and that the banks were 
defrauded the learned Judge was right 
-in departing from the normal rule-that 
priority in mortgages must settle the 
- priority -of payment. We think that 
the learned Judge was justified in the 
+ circtimistances: in taking thé- view that 
-> equity demands that the banks should 
_ be equally treated and that they should 
-each be paid part passu in propor- 
tion to the amounts ‘due’ to' each of 
them or the vehicles'in question on the 
date of the- liquidation of the com- 


pany”. 


5. The learned Judges of the Division 
Bench agreed with the principle that the 
normal rule of priority ‘as applicable to 
mortgages ` and pledges should not be 
invoked in the instant case having regard 
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to the fact that institutions have been 
compelled to part with funds on false 
representations and this element ought 
to weigh while considering the equities 
as between the parties. No doubt that 
was a case where the managing director 
of the company in liquidation obtained 
advances from the banks and other 
creditore in respect-of certain motor 
vehicles and it related to hire-purchase 
agreements and hypothecation agree- 
ments. This particular aspect alone 
weighed with the learned Judge when 

he said in the order appealed against— 
: J 
“But, in the case now before me, I 
am concerned with pledges of goods, 
produce and merchandise, and as such 
the aforesaid observations cannot be 
applied, and an order passed directing 
‘payment to. be made to the applicant 
bank and the first respondent bank 
part passu in proportion to the amounts 

- due to:each of them”. . beers ot 


l 


With great respect; we are unable to 
agree with the learned Judge that motor 
vehicles are.also. ‘goods in: the eye of 
law as much'as produce and merchan- 
dise are. The important thing to be 
noticed in the instant case is whether the 
methodology ' adopted by the managing 
director of the company in liquidation 
was Similar in the case cited before us 
and in the case to be adjudicated upon 
‘by us. We do not find any -reasonable 
difference between the two at all. ‘In 
one case the subject-matter of the 
pledge was motor vehicles and the hire 
purchases related. to them, and: in the 
instant case the pledge of the hypothe- 
cation relates to goods, produce and 
merchandise. Even apart from this, 
the Bench, in the circumstances of this 
‘case, had to point out that equity demands 
that the Banks.should be equally treated. 
The same goods were pledged by the 
same managing -director under similar 
documents with banking institutions. 
‘This was noticed by the learned 
Judge and was not even disputed before 
us. Therefore, the company in liquida- 
tion channelised their attempts illegally, 
and by a process which normal and rea- 
sonable persons cannot comprehend. It 
was in those circumstances, in the ear- 
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lier case, a special favour in favour of 
the Banks which have admittedly suffer- 
ed a wrongful loss was shown and their 
rights were adjusted so that they could 
gain a division of the available assets 
equally. ‘ 


6. In the light of our conclusion as 
above, it is unnecessary for us to go into 
the other question whether a valid pledge 
has been created in favour of the first 
respondent bank and whether the weight 
of the piedge or the hypothecation crea- 
ted in favour of the appellant bank is in 
any way lighter or different from the 
pledge -in favour of the first respondent 
bank... We have already expressed: the 
view that the judicial possession of. the 
goods vested with the first respondent 
bank in yiew of the agreement dated 30th 
November, .1959. It is-easy to presume 
in this case that.as the pattern adopted 
by the managing, director to obtain the 
advances from the banks is the same, he 
could have obtained. such loans on the 
hypothecation .of the same goods under 
similar terms even with the then Pand- 
yan Bank and now the Canara Bank. 
We were at pains.to find out from the 
summary of the-facts rendered by the 
learned Judge whether there was any 
different method adopted by. the manag- 
ing director of the company in liquida- 
tion when he secured the loan from the 
Canara Bank, but’ we did not find any.. 
We are therefore, constrained to presume 
in the instant case that all transactions 
made by the managing director,; which 
resulted in the pledge of the stock with 
two independent - banking institutions 
were under similar terms and subject to 
the same conditions. There is no seri- 
ous dispute om this aspect before us. 

7. ‘Having regard to the fact that the 
managing director obtained such advan- 
ces and credits by. means which are not 
regular and which are no doubt fraudu- 
lent as well, we apply the principle adop- 
ted by the Division Bench in O.S.A. 
No. 9 of 1969 batch already referred to, 
and direct the Official Liquidator to 
divide the sale proceeds part passu be- 
tween the two banks, namely, the appel- 
lant -bank and the first respondent: bank, 
in proportion to the amount due to each 
of them. Wemake it however clear 


1) 


that in view of the later decision of our 
Court in Commissioner of Income-tax, 
Madras v. Manasuba and Co. (P.) Lid., 
nan liquidation, by Official. Liquidator’, 
tthat the income from such investment 
made by the Official. Liquidator belongs 
to the company, and_is not available to: 
the two-creditors'as above, this pari 
passu division would only refer to the- 
principal amount of Rs. 63,681, but, the. 
«division shall. be in proportion to the 
-amount due on the date of liquidation of 
the company. - The appeal is allowed to 





this extent. There will -be no order. as, 
to costs. E aa z “ 
S$. Jk a t 


A PA Padi: 
5 allowed. : 
IN - THE HIGH COURT OF ae 
CATURE AT-MADRAS. - 
PRESENT: —V. Ramaswami, I. 
“Muthu Krishna Naidu. and others 
Be A 


ta 
ca 


V. ' i < oa 


T. M. Thamothara \Chowdary aad: 
others 
Respondents. 


Injunction Si uit for — Plaintiffs claim- 
‘ing protection under Tamil Nadu Culti- 
‘vating Tenants’ Protection Act (XXV of- 
1955) — Plaintiffs dispossessed: after 
filing of suit—Petition, to amend prayer 
for recovery of possession, returned and : 
not represented — Plaintiffs not entitled 
to injunction—Amendment not allowable 
at the stage of second appeal by the 
idefendants-purchasers—Civil Procedure 
‘Code (V of 1908), Order 6,-rule 17. 
The plaintiffs who . were. the legal repre-} 
‘sentatives of one M filed a'suit for in-- 
junction -against ‘the defendants -and . 
«claimed protection under the Tamil Nadt: 
Cultivating Tenants ~Protection Act. 
“The suit properties originally belonged to. 
„defendants 1 and 2 and. were sold to de= 
‘fendant 3. Defendants 7 to 12 were the 
‘children of the third defendant and the 
14th defendant was his wife. The 13th de- 
-fendant was the wife of the 7th defen-: 
‘dant. During the pendency of the suit, 





1. 1.C. No. 229 of 1971. 
*3.A. No, 1746 of 1973 and C.M.P. No. 11943 
cof 1976. 18th October, 1976. 


MUTHU. KRISHNA NAIDU J. THAMOTHARA CHOWDARY 
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it was admitted -that the plaintiffs were 
dispossessed. The plaintiffs who pre- 
ferred an amendment of the prayer, for 
possession, -did not re-present the petition 
which was. returned. The trial Court 
dismissed the suit. „However the lower 
appellate Court decreed ‘the suit. On 
“ves appeal, by en 3 and 7 to 
- ti 

Held: Merely because, a decree for in- 
junction was granted, thé plaintiffs would 
not be entitled to’ recoVer possession of 
the properties as-the suit itself, was not 
decreed for possession. Injunction could 
be -granted only if’ the plaintiffs were 
found to be in possession of the proper- 
ties and when’ ‘they. were not in posses- 
sion no injunction could be granted. It 
was the bounden duty of the lower appel- 
late Court to have taken into account the 


' subsequent’ events that’ hid ‘happened , 


prior ‘to the ‘decree.’ Itf was not to say 


» that in every case the subsequent events _ 


would have to be taken into account. But 
in a matter of this kind where the decree. 
Was to operate not only as on the date 
of ‘suit but“ even subsequently’ thereafter, 
possession was a reléyant' factor and the- 
Court could not ignore ‘the: fact that the 
plaintiffs had been dispossessed _-subse- 
quent to the filing of the suit.’ No ques- 
tion of injunction,’ ‘therefore, arose, and 
the Suit was liable to ‘be dismissed: 
i Para. -3.]- 
The stage at which the alanis ould 
have asked for amendment was at the 
time when the suit was pending or at any 
rate when:the. plaintiffs preferred an 
appeal before, the lower appellate Court. 
Even in the-trial Court, they did file a 
petition asking for an alternative relief of 
possession,. but , when that petition was 
returnéd for. some compliance, the plain- 
tiffs did not re-present the’ same. There- 
fore the petition for amendment could 
not be ordered. 
= erip we (Para. 4.1. 
Second Appeal Ko 1746 óf 1973.—Ap- 
peal against the decree of the Court of 
the Subordinate Judge, Vellore'in Appeal 
Suit No. 69 of .1972 preferred against 
the decree of the Court of the District 


352 rey ae 


Munsif of .Vellore in Original Suit No. 
1121 of 1968. . 

Civil Miscellaneous Petition No. 11943 of 
1976.—Petition praying that in the cir- 
cumstances stated therein the High Court 
will be pleased to permit the petitioners 
to amend the plaint as follows: - 


Add para. 13 (a). Subsequent to the fil- 


ing of the suit after 5th October, 1965+ 


defendants 1 to 3 and 7 to 14 have inter- 
fered in the possession of the plaintiff and 
forcibly dispossessed them., The plain- 
tiffs are therefore seeking the relief of re- 
covery of ` possession alternatively “Para. 

(14) The cause of action for the suit 
arose on 30th June, 1968 when T, Maha- 
dev Naidu, the original lessee in respect 
` of the plaint schedule lande under defen- 
dants 1 and:2 died leaving behind the 
plaintiffs, and the defendants 4 to 6 as 
his heirs to succeeed to his rights and 


lease-hold interests and step in his shoes.. 


and on 9th August, 1968 and 23rd Sep- 
tember, 1968 when the 3rd defendant 
assisted and abetted by defendants 1 and 
2 and 7 to 14 committed_acts of trespass 
and atrocities in the suit lands and caus- 
ed damage to the crops. standing thereon 
and subsequent to 5th October, 1968 when 
they interfered with pessession of the 
plaintiffs and forcibly dispossessed them 
and subsequently within the jurisdiction 
of High Court” for the present para. 14 
and place 16 (a) granting permanent in- 
junction restraining defendants 1 to 3 
and 7 to 14 from interfering with the 
peaceful possession and enjoyment of 
the plaint schedule properties by the plain- 
tiffs and defendants 4 to 6 or in the alter- 
native for recovery of possession of the 
plaint schedule properties from defen- 
dants 1 to 3 and 7 to 14 ‘for the present 
para. 16 (@). 

O. V. Baluswamt, for Appellants. 

K. Sarvabhauman and R. N andakumar, 
for Respondents. 

The Court delivered the following 


JUDGMENT.—Defendants 3 and 7 to 14 
are the appellants. The suit was filed 
by respondents 1 and 2 for a permanent 
injunction restraining defendants 1 to 3 


and 7 to 14 from interfering with the’ 


plaintiffs’ peaceful possession and enjoy- 
ment of the plaint schedule properties as 
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long as they are the lessees and cultivat- 
ing tenants in respect thereof. The suit. 
properties originally belonged to defen- 
dants 1 and 2. They leased the pro- 
perties in favour of one Mahadeva. 
Naidu, the father and the husband of 
respondents 1 and 2 respectively. Sub- 
sequent to the death of Mahadeva Naidu. 
on 30th June, 1968, the plaintiffs|respon- 
dents 1 and 2 claimed that as the legal. 
representatives of the said Mahadeva. 
Naidu, they are the lessees and that they 
are also cultivating tenants . entitled to- 
protection under the Tamil Nadu Cul- 
tivating Tenants’ ‘Protection Act. It. 
appears that on 27th July, 1968 the pro- 
perties were sold by the first and second: 
defendants in: favour of the third defen- 
dant. Defendants 7 to 12 are the child- 
ren of the third defendont and the 14th 
defendant is the wife of the third defen- 
dant. : The 13th defendant is the-wife of 
the seventh defendant. On the ground 
that subsequent to the death of Mahadeva. 
Naidu, defendants 1 to 3 and 7 to 14 are 
threatening to interfere with the posses- 
sion and enjoyment of the plaintiffs, the- 
suit was filed for a permanent injunction. 
as stated already. 


2. Both the Courts below have concur- 
rently held that Mahadeva Naidu was a 
cultivating tenant entitled to the protec- 
tion of the Cultivating Tenants’ Protec-- 
tion Act. But, they did-not go into the 
question whether the plaintiffs themselves 
are cultivating tenants: The trial’ 
Court proceeded to. consider the question 
on the basis that as the’ legal héirs of 
Mahadeva Naidu, the plaintiffs are en- 
titled to the protection, but dismissed the: 
suit for injunction on the ground that 
though on thé date when the suit was. 
filed ‘the plaintiffs have been proved to- 
be’ in possession, they. have admitted that. 
they were dispossessed during the pen-- 
dency: of the suit. Since the plaint had: 
not been amended in spite of the posses-- 
sion having gone to the defendants the- 
trial Cotirt dismissed the suit for injunc-- 
tion. The plaintiffs preferred an appeal. 
The lower appellate Court thought that 
since on the date when the suit was filed? 
the plaintiffs were in possession, the sub-- 
sequent events could not be taken into ac— 
count in granting or refusing to. grant 
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the injunction sought for and according- 
ly allowed the appeal and decreed the suit 
as prayed for. 


3. In the second appeal, learned coun- 
sel for the appellants contended that since 
it is admitted by the réspondents that 
subsequent to the filing’of the suit, the 
defendants have got possession of the 
property, there is no case for granting 
an injunction and the lower appellate 
Court erred in thinking that it could not 
take into account the subsequent events 
which have a bearing on the question of 
injunction. The learned counsel, in my 
Opinion, is well-founded in this conten- 
tion. The suit is for an injunction res- 
training the defendants from interfering 
with the plaintiffs’ possession and enjoy- 
ment of the plaint schedule properties as 
long as they are the lessees and cultivat- 
ing tenants in respect thereof. In such 
circumstances, when the properties are 
not in the possession of the plaintiffs on 
the date when. the decree was passed; I 
am unable to understand how. this decree 
for injunction could be of any use or 
operation. Merely because a decree for 
injunction is granted, the plaintiffs will 
not be entitled to recover possession of 
the properties as the suit itself was not 
decreed ‘for possession. If the plam- 
tiffs had asked for an amendment of the 
plaint and prayed for- possession and in- 
junction on the finding that the plaintiffs 
are the tenants, they could have got pos- 
session and injunction. But I find that 
in the trial Court itself, though a petition 
for amendment was filed by them they 
did not pursue the same when it was re- 
turned to them and did not represent the 
same. Subsequent to the ailing of the 
suit, the plaintiffs had been dispossessed 
and the properties are in the hands of 
the defendants and the injunction was 
refused. Though the plaintiffs filed an 
appeal, they did not choose to ask for 
possession. The lower appellate Court, 
as already stated, thought that even with- 
out possession an injunction could be 
granted and it is not, necessary for him 
to take into account the subsequent 
events. Even if I were to sustain the 
decree of- the lower appellate Court, what 
is the earthly use of that decree, I am 
unable to understand. It will not have 
M b J—45 
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the effect of decreeing the suit for pos-); 


session. 


Injunction could be granted [i 


only if the plaintiffs are found to be in|) 


possession of the properties and when 
they are not in possession no injunction 
could be granted. It is the bounden 


duty .of the lower appellate Court to have |; 


i 


? 
4 
1 
q] 
pi 
i 
‘ 


taken into account the subsequent events j- 


that had happened prior to the decree. 
It is not to say that in every case the 
subsequent events will have to be taken 
into account. But in a matter of this 
kind where the decree is to operate not 
only as on the date of suit but even 
subsequently thereafter, poSsession is a 
relevant factor and the Court cannot 
ignore the fact that the plaintiffs have 
been dispossessed subsequent to the fil- 
ing of the suit. 


= os ae, 
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No question of injunc-|| 


tion, therefore, arises andthe suit is}; 


_and that therefore, the plaintiffs 


liable to be dismissed. 


4. The second appeal came on for hear- 
ing on 4th October, 1976. After hear-- 
ing the arguments of the learned counsel,. 
when I am was about to. deliver judg-- 
ment it was considered necessary that a- 
further opportunity should be given to. 
the plaintiffs to withdraw the suit itself 
if necessary and consider the filing of 
an application -under the Cultivating“ 
Tenants Protection Act for possession of 
the properties. Today, the learned. 
counsel for the plaintiffs|respondents. 
came forward with a petition C.M.P. 
No.- 11943 of 1976 for-amendment of- 
the plaint. The petition for amend- 
ment sought to add a paragraph in the- 
plaint to the effect that subsequent to 
the filing of the suit on 5th October, 
1968, defendants-1 to 3‘and 7 to 14 have 
interfered with -the possession of the- 
plaintiffs and forcibly dispossessed them 
are 
seeking the relief of recovery of posses- 
sion alternatively. Amendment of cause 
of action paragraph -also was’ asked for 
and with an additional prayer for posses- 
sion of the suit properties. As already | 
stated, the stage at which the plaintiffs 
could have asked for this amendment 1s 
at the time when the suit was pending 
or at any rate when the plaintiffs pre- 
ferred an appeal before the lower appel- 
late Court. In this Court, as already 
stated, the appellants are defendants 3 
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cand 7 to 14. In this second appeal when 
the plaintiffs who have not got a decree 
‘for possession as it is and have not filed 
-any appeal, how they could amend the 
plaint now'as respondents and ask for 
-an additional decree for possession, I am 
unable to understand. If this petition 
were to-be allowed even without an ap- 
-peal by the plaintiffs‘as against the decree 
-of the trial Court dismissing the suit, the 
‘plaintiffs would have. to be given a decree 
for possession when they had not even 
‘filed an appeal. Further, this is a-bela- 
‘ted petition. It is not as if they were 
‘not aware of the need for asking for 
amendment with a prayer for possession. 
{Even in-the trial Court; ‘they did file a 
‘petition asking for an: alternative relief 
: of possession, but -when that ‘petition 
"jwas returned for some compliance,..the 
plaintiffs did not -re-present the same. 
Even when they filed an appeal, they did 
not ask for possession’ either“by ‘amend- 
‘ing the plaint or otherwise.. They'want- 
ced’ to take ‘the risk deliberately without 
-zany amendment'of-the plaint and to be 
satisfied with a mere decree ‘for injunc- 
‘tion even though they ‘had been dispos- 
sessed. I am,- therefore, unable to 
<order this petition for amendment. at 
‘this stage. The petition C.M.P. No. 
11943- of 1976 is accondinely dismissed: 


5. As already stated, since the injunc- 
“tion could not be operative and could not 
-be granted in favour of the plaintiffs as 
they are not’ in possession. of the suit 
“properties as on date, the second appeal is 
allowed and the judgment and decree of 
the lower appellate Court are set aside 
-and the judgment and decree of the trial 
Court aré’ restored.’ ‘There will be no 
-order as to costs. No leave. p 


6. It'is not necessary for me to say 
“that whatéver remedies that are open to 
the plaintiffs now .for recovery of pos- 
session of the properties are not affected 
iby this judgment. 


156] 


————— 
~ 


THE MADRAS LAW JOURNAL REPORTS 


A ppeal allowed. 


(1978 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PresENT:—NV. S. Ramaswami, J. 


Santhakula Sowmiyanarayana Kava- 
raya Community Endowments, 
through its present trustees M. K. 
Perumal and another A p pellants* 


VU. 


yeuayappa Pillai and 17 e 
E cae 


Tamil Nelu H di Religious and 
Charitable Endowments Act (XXII of 
1959); section 109—A p plicability. 


il 
Section 109 of the Tamil Nadu Hindu 
Religious and: Charitable Endowments 
Act (XVII of 1959), says that nothing 
contained in; any law of limitation for 
the time being in force shall be deemed 
to vest in any person the property: or 
runds-of any religious institution which 
had not vested in such person or his 
predecessor-in-title before the 30th Sep- 
tember, 1951. In the present case, after 
1923 -the suit property had become. a 
religious institution because it became 
the property of a specific kattalai of the 
plaintiff-community. Therefore, unless 
the defendants can show that they had 
perfected title by adverse possession 
prior to 30th September, 1951, there was 
no‘ question of the plaintiff’s title to the 
property being lost: by the law of limita- 
tion. [Para.. 7. | 


Appeal against the decree of the Court 
of the Subordinate Judge, Dindigul in 
Appeal Suit No. 179 of 1968 preferred 
against the decree-of the Court of the 
District Munsif of Palani in Original 
Suit No. 78 of 1965. l 


A. Venkatesan and K. Srinivasan, for 
Appellants.. 


P. Ramaswami, for Respondents. | 
The Court delivered'the following ' 


JUocmĪmEeENT.—The suit out of which this 
second appeal arises is for declaration of 
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title and for possession of a building. 


described as ‘kavadi madam’: The suit 
is filed by the Santhakula Sowmiya- 
narayana Kavaraya Community: Endow- 
ments through its. trustees. The title 
is claimed under Exhibits A-1 to A-3. 
The building was said to belong original- 
ly, to Ramalinga Pillai and that he mort- 
gaged the property to a third party. 
“There was a suit on the mortgage and, in 
execution of the decree, it came to be 
sold in ‘Court’ auction. - Exhibit A-1 
dated 24th July, 1923, in the sale certif- 
cate 
viz., Palaniappa ‘Pillai, of the property: 


Delivery .of possession was ' taken as, 


evidenced by Exhibit! A-2,- the’ certified 
copy of the delivery athakshi. The 


auction-purchaser sold-the property to- 


one Subba Naicker under Exhibit “A-3 
dated 22nd November, '1923. 


purchased the property not for his indivi- 
‘dual purpose: but only for the community 
as the property“of a special kattalai, ds 
he happened, to'be the mahimaidar ‘of the 
community. It ‘is the further- case of 


the plaintiff ‘that ‘ffom the date of the: 
purchase ‘under Exhibit. A-3,' the madam 
was being run in'the building as part’ 


of a kattalai’in Palaniandavar’~ temple, 
and that one Arayee Ammal’ who i is the 
purchaser from-the ' ‘original owner, 
Ramalinga Pillai, was put’ in management 
of the madam. 


2. The plaintiff. ‘claimed. declaration of 
title and possession ‘from the first defen- 
dant and the other defendants, who are 
said to be lessees under the first defen- 
dant, on the ground that Arayee Ammal 
who was the manager of the plaintiff- 
community, had purported to sell the 
property . to the first defendant under 
Exhibit B-4 dated 27th December, 1951. 


3. The defendants contended that the 
-property did not originally belong to 
Ramalinga Pillai that it belonged to one 
“Mahapuri Pandaram, that after him, his 
‘daughter, Lakshmi, succeeded to the pro- 
perty and Arayee, the vendor of the first 
-defendant, is the daughter of the above 
‘said Lakshmi. According to the defen- 
dants, Arayee succeeded to her mother’s 
4nterest and she was in possession of the 
sproperty in her own right and not as 


issued to the auction purchaser, ‘ 


Tt is the 
case of the plaintiff ‘that ‘Subba Naicker: 


‘munity and, as I said, ` 


wrong. 


manager on behalf of the community as 
claimed by the plaintiff. - 


4, The trial Court accepted the case ‘of 
the plaintiff dnd decreed. the suit. The 
lower appellate has . non-suited the 
plaintiff practically on the ground of, the 
first defendant perfecting nue by adverse 
possession. 


5. The lower appellate Court has accep-. 
ted the case of the plaintiff that Arayee, 
the vendor of the first defendant was in 
possession of the suit property only as a 
manager under the. plaintiff. At the 
end of paragraph 11 of its , judgment, 
the lower appellate’ Court has categori- 
cally held that Arayee . was, in possession 
of, the. property only, on behalf of the 
community. It . further held that, till 
1951, when she. purported to sell the 
property to the first defendant, there was 
no, question-. of adverse _ possession. 


6. ‘It was of the view that, from the date 
of Exhibit B-4 the’ sale deed executed 
by Arayee in favour ‘of the first defen-. 
dant, possession ‘of the first ‘defendant 
was adverse to the plaintiff and that the 
plaintiff thereby lost title. This view 
iS, obviously: incorrect.’ 


7. The lower appellate Court has not 
negatived the -plaintiff’s case that the 
buildingiwhich was’ purchased under 
Exhibit A-3 by. Subba Naicker became 
the - Kavadi Madam belonging to the 
specific kattalai : conducted by the com- 
it has, in fact, 

accepted the plaňńtiff’s case that Arayee, 

the vendor of the first defendant, was in 
possession of the: property only as the 
manager sunder the. plaintiff-community:' 
On this finding, the further finding of 
the appellate Court that the plaintiff has 
lost title by adverse possession is clearly 
It had: overlooked section 109 
of the Tamil Nadu Religious and Chari- 
table Endowments Act (XXII of 1959). 
That section says that nothing contained 
in any law of limitation for the time 
being in force shall. be deemed to'vest in 
any person the property or funds of any 
religious institution which had not vest- 
ed in such person or his predecessor-in- 
title ‘before the: 20th September, 1951. 

There can be no-dispute that after 1923, 
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the suit property has become a religious 
institution because it became the property 
of a specific 
community. Therefore, unless 
defendants can show that they have per- 
fected title by adverse possession prior 
to 30th September, 1951, there is no 
question of the plaintiff’s title to the pro- 
perty being lost by the law of limitation. 


8. In passing, the lower appellate Court 
has remarked that the plaintiff has not 
clearly shown that the property, originally 
belonged to Ramalinga Pillai. But, it 
should be remembered that Ramalinga 
Pillai had mortgaged the‘ property very 
much prior to 1923 and it was in execu- 
tion of the mortgage‘decree, the property 
came to be sold to Palaniappa Pillai. As 
far as the'case of the defendants is con- 
cerned, there is no documentary evidence 
to show that Arayee had any independent 
title. Exhibit B-4, dated 27th Decem- 
ber, 1951, the sale deed executed by Ara- 


yee, is the earliest document relied.on by 


the defendants. It. is true that in the 
Town Survey Register, the name of one 
Mohapuri Pandaram is shown as the 
owner of the suit property. It is stated 
that the Town Survey was done prior to 
1923. The case of the plaintiff has 
been that this Mohapuri Pandaram had 
alas name viz., Arumuga Pandaram, 
and he is no other than, the father of 
Ramalinga Pillai. The appellate Court 
feels that the plaintiff has not established 
clearly that Arumuga Pandaram and 
Mohapuri Pandaram are one and 
the same person. But, the fact remains 
that Arayee Ammal had herself been 
impleaded as a party in the execution 
proceedings in the mortgage suit 
which ultimately resulted in the sale of 
the property in favour of Palaniappa 
Pillai. An attempt had been made by 
the defendants that Arayee Ammal who 
had been impleaded as a party in the said 
proceedings is a different person than 
Arayee Ammal, the vendor under Exhi- 
bit B-4. But, the Courts below have not 
accepted such a case of the defendants. 
The first appellate Court -has given a 
clear finding that Arayee Ammal and her 
husband Maruthamuthu Pillai, had been 
in permissive possession under the plain- 
tiff. The vendor under Exhibit B-4 is 
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kattalat of the plaintiff-. 
the’ 


1972: 


the said Arayee Ammal, the wife of- 
Maruthamuthu Pillai. Under such cir-- 
cumstances, the: plaintiff’s case that this- 
Arayee Ammal is the sister of Rama-- 
linga Pillai the judgment-debtor in the: 
mortgage suit, and it is because of such- 
relationship she came to be impleaded in 
those proceedings appears to be probable. 
Whatever that be, on the finding of the- 
lower appellate Court that the plaintiff 
had been in possession of the suit pro- 
perty through Arayee Ammal and her 
husband, Maruthamuthu Pillai, till 1949- 
or so, it 1s not possible to accept the case 
of the defendants that the first defendant 
got title under the sale deed, Exhibit B-4- 
executed by the said Arayee Ammal. 


9. As I said, the lower appellate Court 
has non-suited the plaintiff mainly on the- 
ground of adverse possession. It is of 
the view that from 27th December, 1951,. 
the date on which the first defendant pur- 
ported to purchase the, property from: 
Arayee Ammal, possession was not per-- 
missive and adverse and therefore: 
the plaintiffs title had been lost. 

I have. already indicated that by- 
virtue of section 109 of Act XXII of: 
1959, the plaintiff’s title cannot be lost 
by adverse possession. The result is the- 
Second Appeal is allowed and the judg- 

ment and decree of the lower appellate 
Court are set aside and those of the trial 
Court restored. | However, under the- 
circumstances of the case, I direct the 





parties to bear- their respective costs: 
throughout. 
RS / Appeal allowed . 
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IN THE HIGH COURT OF JUDI- 
‘CATURE AT MADRAS. 


PRESENT :—A, Varadarajan, F. 


M/s. Nilgiri Dairy Faxm 
1g, Poonamallee High Road 


Periamet, Madxas-3 and others 
: . Petitioners* 


v. 


Manoharan Respondent. 
Tamil Nadu Buildings (Lease and Rent Con- 
trol) Act (XVIII of 1960) as amended 
by Act (XXIII of 1973), section 10 (3) (a) 
and \c)-—Petition for eviction. by landlord'— 
Requirement of landlord for additional 
accommodation for carrying on business alleged 
+—Petitioner not carrying on anp business in 
any portion of the building —‘‘Carrying on busi- 
ness’? —Meaning —Interpretation of Statutes. 


It carrot be said that the words ‘‘carry- 

‘ing on business’ Occurring in section 10 
(3) (c)- (iii) of the Tamil Nadu Buildirgs 
(Lease and Rent Control) Act should 
be construed in.the samé manrer as 
similar words insection 10 (3) (a) in the 
Act, for two reasons.. The first is that 
section 10 (3) (c) deals with additioral 
accommodatior. which implies that ac- 
comm‘ dation which is already ir the Oc- 
cupition of the landlord forthe purp%se 
of the business which-he is carry gor is 
not sufficient, necessitating -additioral 
accomm)dation by evicting tenants from 
other p rtions of the same building which 
are in. their Occupation ; the second’ is 
that the question of relative hardship 
or advantage dogs not arise for corsidera- 
tion in cases governed bysectior 10 (3) 
(a) Of the Act,while it does arise for consi- 
.deration in cases goverred by section 10 
(3) (c) of the Act. The proviso to that 
section prcvides that in the case Cf an 
application under clause (c), the Rent 
Controller shall reject the application if 
` he is satisfied that the hardship which 
may be caused to the tenart by granting 
it will Outweigh the advariage tO the 
landlord, 


Beeld, that as the resp>ndent in the revi- 
sion pecitior wasrotCccupying any por- 


ad 


*C.R.P. Nos. 1549 etċ. of 1976. `- 
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tion of the buildirg for the purpose of 
any business at present, he was not er- 
titled to seek eviction ofthe petitiorers 
on the grourd of additiora] accommo- 
datior. f 


[Para. 8.] 
Cases referred to : 


R.M. Solei Nadar v. M/s. A.T.AV. Guru- 
swami Nadar and Company, (1969) All 
India R.C.J. 767; P.N. Raju Chettiar v. 
The State of Tamil Nadu, (1970) All 
India R.C.J. 440; Nataraja Achari v. 
Balasubramaniam, (1967) 2 M.L.J. 492 ; 
Ramaswami Pillai v. Karmega Thevar,I.L.R. 
(1964) 1 Mad. 712: (1964) 2 M.L.J. 89. 


Petiticr. under- secticn 25 of tke Tamil 
Nadu Buildings (Lease ard Rent Cortrc1) 
Act XVIII of 1960 as amended: by Act 
XXIII of 1973 prayirg the High Court 
to revise the Orcer cf the Ccurt cf the 
Small Causes, Madras (IV Judge), dated 
19th March, 1976 and made ir H.R.A. 
Nes, 554, 550, 551, 552 and 553 in. 1974 
(H.R. C. Nos. 901; 897, 398, 899 and 
900 of 1973 onthe file of the Court of 


Small Gauses (VI Judge, Madras.) 


G. Natarajan and G.N. Sivakumar, fot 


Petitic rers, 
Tte Court delivered the followir g- 


Jupement,—The petitiorers are the te- 
nants, who had succeeded befcre the 
Rent Contrcller, but Icst befcre tre ap- 
p2llate authority. They Occupy six rc oms 
in the grourd flor cf the buildirg called 
‘Jaya Mansiors’ in Periamet, Madras. 
The responder t’s case is that in a parti- 
tion effected in December, 1972 between 
himself and his two brothers he obtaired 
38 rooms in the first and second flocrs and 
11 rooms in the grourd floor fcr his 
share. He filed petitiors fcr eviction 
of the, petitiorers ‘hereir. ard ancther 
Occupyirge the said six shcCps in the 
grourd fl Or on the grourd that he re- 
accCMmOdation for 
locatirg his kitchén, diring halls, office, 
servants’ ,quarters ard stCre-rcCm and 
also for providing an entrance to the 


` vacant space situate behind the builcirg 
‘tO be usedasacar, park in cornection 


with his hotel, restaurant, boardirg ard 
ledgir.g busi” ess, i 
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z. The petitiorers herein cpposed the 
petiticrs contendir g that the resp rdent 
is not already carryirg on any hotel, res- 
taurant, bearding and fodgirg busiress 
in the premises and, therefcre, he is 
not entitled to seektheir eviction cn the 
ground Of additiora] accommodation 
under secticn 10 (3): (¢) cf the-Madras 
Buildings, (Lease and Rent Control) Act, 
1960. “The. pstitiorers further conten- 
ded that cars were being parked orly on 
the road ptevicusly and: that the peti- 
tions foreviction are nct bona fide as 
the respondent had no means to start 
any hotel busiress having regard. to the 
fact that.he had rot paid the electricity 
charges Of Rs. 4,000-resultirg in the 
supply Of electricity beirg disconrected 


and also he was not ina p%sition tO pay ` 


incOme-tax. arrears tOo the extent of 
Rs. 50,000 as:a result of which- the 
tenants have been ccmpelled to pay-the 
rentstC the Income-tax department on 
pain of distress warrants being issued 
against them -incase Of non-payment. 
The petitiorers also contenced that the 
hardship that maybe caused to them by 
the Order Of eviction will outweigh the 
advantage that may accrue to the res- 
pondent, 


3. The learned Rent Gontroller upheld 
the pleas of the petitioners that the 
respondent is not carrying On any busi- 
ress at present and, therefore, he is 
not entitled to seek eviction of the peti- 
tioners under section 10 (3) (¢} of the 
Act on the ground of requirement Cf 
additional accOmx0dation and also that 
his requirement , was not doa fide. 
He dismissed the petitions without going 
into- the question o{ the relative bard- 
ship that may be caused and the advant- 
age that may accrue tO the parties, ~~ 


4. On appeal, the respondent produced 
Exhibit P-10, a police licence issued 
to him after the date of the petition for 
running a lodging house in the premis s 
and it was admitted as additional 
evidence by the appellate authority as 
per order in M.P. No. 160 -of 1976. 
The appellate authority allowed tte 
appeals On the ground that the respon- 
dent had made necessary preparations 
for starting a boarding house ard that 
his request {or additional accommoda- 
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tion_is bona jide "The appellate autho” 
rity found that the liability to pay the 
incOme-tax arrears cf Rs. 50,000 which 
has not been paid, would shcw that the 
respondent is a well-to-do person having 
means to carry or the busiress. He 
disagreed. with the. Rent Contrcller and 
found: that the petitiors urder section 
10( 3) (e) Of the Act are maintairable 
on the grourd that the respordert had 
mace necessary preparatiors .by; way Cf 
white-washirg ard colour washire cf 
the premises, providing mosaic flooring 
fcr the premises and Obtaining police 
licence, Exhibit P-10 and that he was 
in eccupation of 38 rooms in the first 
ard second floors and 11 rooms in the 
ground flocr. He has construed posses- 
sion as occupation, As regards. the 
hardship the appellate authority found 
that the advantage tO tke respondent 
would be preater than the hardship to 
the petitioners. It has ejso fourd that 
there was an additiora] safeguard under 
section 10 (5} cf the Act which provides: 
that where a landlord who has cbtaired 
possession of a building in pursuance 
of an Order under sub-section, (3) does 
not himself cccupy it fcr the purpose 
specified in the corder within ore month 
of the date of. obtaining p%ssession or 
having sO Occupied it, vacates it without 
reasonable cause within 6 montas of 
suck date, the tenant who has been 
evicted may apply to the Controler for 
an order directing that he shall be restored 
to possession Of the building and the 
Controller shall make an crder accord- 
ingly notwithstanding anything contained 
in section 3 Of the Act. On these find- 
ings the appellate authority allowed 
the appeal and ordered eviction o{ the 
petitioners, 


5. What is established by the evidence 
is that in a partition which is said tO 
have been effected in December, 1972 
between the respondent and, his brothers, 
the respondent g t fcr his share 38 
roors in the first and second ffoors of 
the entire building and 11 rooms in the 
ground floor and those 1] rooms ‘are 
in the occupation of 12 tenants includ- 
ing the five petitioners in the civil revi-- 
sion petitions, There is a vacant space 
measuring 6000 sq.ft. on the rear side 
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of the building and it could not be-reached 
how from the front side -for want of 
necessary ‘access. The --respondent'_tad 
white-washed and colour - washed the 
premises and- provided somwe`'imosaic 
fioor, He has alleged’ in the petitions 
that he was taking-steps ‘to ‘obtain the 
police licence for runring the- lodging 
house in the premises; but‘in fact-he had 
obtained the police licence, Exhibit 
P-10.during the pendency Of,the appeals 
before the -appellate authority and pro- 
duced the same as additional evidence 
in M.P. No. 160 of 1976. The respon- 
dent has adrritted in his'evidence’ that 
he is not carryingon any hotel, restaurant, 
boarding and’ lodging house‘ busiriess 
at present. The evidence : does ‘not 
establish that the respondent is’ seeking 
eviction Of ` the- petitioners for -any 
oblique purpose. Though: the petitioners 
had contended in-their counter state- 
‘ments that there was a demand -for 
enhancement Of rent, no evidence worth 
the name has been adduced by the: peti- 
tioners to shOw tat there was a demand 
for enhancement of rent and the eviction 
petitions had been filed On account of 
non-compliance with this demand.: Jn 
the light of the abovesaid facts whicn 
are established by the evidence, itis 
Necessary tO consider whether the rés- 
pondent requires the premises bona fide 
as additional accommodation .and whe- 
ther the petitions under section 10: (3) 
(c) of the Act are maintainable. a 


m~- 


~ 


6. There is evidence to show ‘that tke 
respondent’s family had been carrying 
on a hotel business in some, portions -of 
the entire building previously and -that 
business had  beén  stOpped on 
account: Of misunderstanding :in ‘the 
family as a cOnsequence Of which -the 
three brothers got their properties divi- 
ded in December, 1972.. The respon- 
dent does not appear to have the neces- 
sary means tO start any new -business 
of running hotel, restaurant, boarding 
and lodging house at present, thcugh he 
seems to own 38 roOmsin the fitst and 
second floors and 1) rooms in the 
ground floor of the building which had 
fallen to bis share in the partition effected 
ni December, 1972. The evidence 
would show that property tax to the 
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extent of Rs. 4,000 has not been paid 
by the:-réspondent, -that-the electricity 
connection for the “premises had been 

disconnected. on ‘account of the failure 
on the. part of the respondent to pay 
électricity charges -to the extent of 

Rs. 5,000 ‘and ‘that the. respondent was 
not able tO.pay incOme-tax artears dye 
to the extent of Rs. 50,000 as a result 
of which thei tenants including the peti- 
tioners had been directed by the Income-. 
tax Department to pay the rents to the 
IncOme-tax. Department’ on - pain -of 
distress ` warrants being issued against 
themin thé event Of their failuré to comply 
with that demand, It ‘is urider these 
circumstances‘ that the’ learned Rent 
Controller has found that the respondent 
does not’ Fave the necessary means to 
start- a hotel, restaurant, boarding and 
lodging business.: Jt is not possible to 
agree with the learned appellate autho- 
rity that the réspOndent has the necessary 
means t0-start the- business, It is not 
possible to agree Cwith him that the 
fact. ‘that incoOme-tax arrears tò ‘the 
extent Of Rs, 50,000 are due from the 
respondent would show that the res- 
pondent -owns properties and that he 
has means; The. -learned appeallate 
authority has overlooked’ the: fact that 
the: amount remained unpaid as; a 
result Of which. the Income-tax Depart- 
ment. had directed--the tenants.to pay 
the -rents-tO the Department directly 
on pain of distress warrants being: issued. 
against them in-:case of non-payment.. 
The respondent is not able. to. pay elec-. 
tricity charges to the extent of Rs. 5,000: 
and property tax to the Corporation of 
Madras tO-the extent Of a Rs. 4,000.. 
The electricity -connection had to be 
disconnected on -account Of his-failure- 
to pay the electricity charges of Rs, 5,0(0.. 
Under these circumstances, I agree 

with the*Rent Controller that the res-. 
pondent -does not heave the necessary 
means at present tO start a hotel, restau-- 
rant, boarding- and lodging business. 


. It was strenuously contended on. 
behalf of the petitioners that since the- 
respondent is not admittedly . carrying 
on the hotel, restaurant, boarding and 
lodging business in the premises and 
is nOt Occupying any portion of the pre-- 
misesfor the purpose of any such business, 
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though he may be in. possession. of 38 
rooirs in the first and second floors -of 
the- prewises, the petitions for eviction 
wunder section 10 (3) (c) of the Act on 
ahe ground Of- dona fide requirement of 
additional accOmmodation are -not 
maintainable. It ‘was submitted by tre 
‘learned counsel for the petitioners that 
the view that ‘fcarrying on business” 
in section 10 (3) (a) (iù) of the Act 
would be satisfied when the landlord 
has made the ‘necessary -preparations 
for carrying On the business and- that 
4t is not necessary that he should :þe 
actually carrying on the business is 
only in cases ‘where eviction-is sought 
on “the ground Of Owner’s Occupation 
-nd that-such a view ‘has’ not _ been 


taken- in the case of the requirement. 


of additional accommodation . under 
section -10 (3) -(c) of, the Act -which; 
according to- the learned counsel for 
the petitioners, would not apply to the 
case: where- the landlord ‘is not in actual 
occupation’ of “a portion Of the ‘same 
building for the purpose Of a business 
-which he is-actually carfying’on, on the 
date of the. petition for, eviction of the 
tenant on -the ground: Of requirement 
-of “additional, _accCmmodation, - The 
learned cOunsel-‘for the - respondent 
‘invited. my attention-to the decision in 
-R-MZ Solat Nadar v. Mjs. A. T. A. Y. 
.Guruswami -Nadar ; 
Raju Chettiar v. The Staie of . Tamil. Nadu 
and. others3, and also tO certain passages 
at pages 278 and 282 of tke twelfth 
edition -Of Maxwell on Interpretation 
ofC Statutes and -contended that the 
-meaning similar to the one given to the 
words ‘‘carrying On , business” in section 
10 (3) (a)-(iii) of the Act-must be,given 
to-‘similat words, Occurring in section 
10 (3): (c): of the Act and that the peti- 
‘tions for eviction Of the.tenants on ‘the 
ground of- requirement : Of additional 
accommodation should be held to be 
-maintainable :if the landlord-has made 
necessary: preparations for: starting -a 
hotel business. Ramaprasada Rao, J., 
as he then was,;-has observed in R. M. 
Solai -Nadar v. M]s.:A.°:T. A. V. Guru- 


wami- Nadár & Go.t:thus: .: P 


amam 
- J, 1969 All. Indix:R.C.J. 767. >: 
72, | (1970) All India R.G:J. 440. * 
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‘Thus the case-law is abundant and 
at Once varying, The general prin- 
ciple noticeable in the majority of 
cases appears tO be that bona fide 
preparation to do -business at the 
place where the tenant is trading 
coupléd with an honest and a genuine 
.. need for the same would entitle a 
landlord for an .order under the sec- 
- tion,” eS ws 


A Bench of this Court had observed ‘in 

P.N. Raju Chettiar v, The State of Tamil 

Nady and otherst thus: 5 
“Ramaswami, J., in Civil Revision 
Petition No. 1891 of 1956 held that 
a preparation to dO business would 
suffice tO -enable the landlord to 
invoke the provision, Panchapakesa 
Ayyar, J., in (Nataraja <Achari v. 
Balasubramaniam? and Ramachandra 
Iyer, C.J., in Ramaswami “Pillai v. 
Karmega Thesar’, more or less sub- 
scribed to that view.” 


8. “On a careful consideration of the 
language employed by the ‘section and 
particularly the words we have~ éxtrac- 
ted and also the-view of the several 
single Judges, we are of the view that 
while the literal construction placed 
by Basheer Ahmed Sayeed, J., does not, 
‘with due respect, commend itself to us, 
the other view appears to be_ reasonable. 
We ‘think so bécause™ ‘carrying on “a 
business” may consist of a series ‘of steps, 
and, even if one stép is proved,-we do 
not see why the requirement is not 
satisfied. a re 


We find the following ‘passages in pages 
278 and‘ 282°-of the twelfth edition of 
Maxwell on Interpretation ‘of Statutes; 


“It has ‘been - justly: remarked: that 
‘when precision is-required, .no safer 
-_ Tule ,can- be-followed than always: to 
-call the same.thing ,by the same nane. 
. Tt is, at all events, reasonable .to 
presume that the same meaning is 
implied by the use of the same expres= 

- sion in every part Of ar Act, Accord- 
n ingly,- in’, ascertaining the, meaning 





1; 1970 All. India R.C.J. 440 at 449, 

2. (1967) 2°M.L. J. 492. ne 

-3. LL.R. (1964) 1 Mad: 712. : (1964)2 M.L 
j.89. a Pa Te os 


- 


æ 


‘N 


jj 


to be attached to a particular word 


in a Section of.an Act, though the. 


proper course would seer to_be tó 
ascertain that meaning from a consi- 
deration of the section itself if possible, 
yet, if the meaning cannot be so 
ascertained, Other sections may bé 
looked- at to fix the sense in which the 
word is there used. Furthermore, 
‘where a word has been construed 
judicially in a certain legal area, it 
is, I think, right to -give it the same 
meaning if it Occurs in a statute deal- 
ing- with the same general subject- 
matter unless the cOntext makes it 
clear that the word must have a diffe- 
rent construction’? , l 


From ` the general presumption that 

the same expression is presumed to 
“be used in the sare sense through- 

out an Act Or a series Of’ cognate 

Acts, there: follows the further 

presumption that a change of wording 

denotes a change in meaning. ‘Where 
. the Legislature’ said Lord Tenterdén, 

C.J., ‘in the same sentence uses 

different words, we must presume that 

they were used ip order tO express 
' different ideas’, ?? | | Bg. A ae 
It is not possible to agree with the learned 
counsel] for the respondent that- the 
words ‘‘carrying on business’? Occurring 
in section 10 (3) (¢) (iii) Of the Act’should 
be construed in the same manner as 
similar words in section 10 (3) (a) in 
the Act had been construed by. the 
Courts asin the aforesaid two decisions., 
It is enough to give two reasons in sup- 
port ofthe view. The first is that section 
10 (3) (¢) deals with additional accom: 
modation which -implies that the accom- 
‘modation which is..- already in,’;:the 
Occupation ofthe landlord for the pur- 
pose of the business which-he is carrying 
on is not sufficient, necessitating addi- 
tional accommodation by evicting the 
tenants from Other portions of the same 
building which are in their’ occupation, 
The second is trat the question of rela- 
tive hardship or advantage does not 
arise for consideration in cases gcverned, 
by section 10 (3) (a) of the Act, while 
it does arise for consideration in cases 
governed by section 10 (3) (c) of the 
Act, The proviso to that section pro. 


ML J—46 
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vides tFat in ‘the case of an application 
under cl@use (¢), the Controller shall 
reject the application if he is satisfed 
that the hardship which may be caused 
to the tenant by granting it will out- 
weigh the advantage to the ‘landlord. 
Therefore, I agree with the learned 
counsel for the petitioners that as the 
resp -ndent is not Occupying any portion 
of the building for the’ purpose of any 
business at present, he is not entitled 
to seek eviction of-the petitioners in ‘ttis 
case On the ground of additional.accom- 
modation, "te a | 


wen as 


* l 
. -b à e > a ` -~ 


97- Since the- respondent is ‘not 
Occupying ‘any portion of the building 
for the: purpose of any business which 
he is actually carryirg on at present, it 
is not possible to cOnsider the question 
of the relative hardship. There is 
evidence on the side of the petitioners 
to the effect that it will be difficult to 
‘Obtain accommodation’ in the same 
locality and for alternative accommoda- 
tion larger amount has to be_ paid by 
way. Of rent, that-.the petitiorers will 
not. get tké present customers if they 
shift their business places and that they 
-will:not ‘be able to collect the ovtstand- 
ings if trey vacated the premises. in 
-question,- No doubi, hardship will 
always‘ bé..there in all.cases where the 


tenants Occupying portions of the build- ` 


ing are evicted on the ground -of addi- 
tional accommodation by the land- 
lord, But in tke present case, since 
the respondent is -not.cccupying any 
portion of-the buildings for any business, 
which he is actually carrying on, on the 
date of tke petition, it-could not: be 
‘stated that he would have any advan- 
‘tage by the additional -rooms which 
‘may become available to him -on -the 
eviction Of the petitioners, There is 
-no- material and in tke nature of things 
‘there cannot be any'to show tkat the 
p rtions which are available -are not 
sufficient for the purpose of any busi- 
ness which the respondent is carrying 
on the date of the petition, .sirce, as 
alteady stated, no business is actually 
carried On the date of the petition. 


- Therefore, it.is‘not possible to hold that 


the Tespondent will have adyantage 
Which will outweigh the hardship which 


` 


ay 


may be caused to the petitioners by the 
order of eviction, 


10. In these cifcumstances, the Civil 
Revision . Petitions are allowed with 
costs throughout and the orders Of the 
Rent Gontroller are restored, Advocate’s 
fee One set, 


R.S. - Petition allowed, 


IN THE HIGH GOURT OF JUDI- 
CATURE AT MADRAS, ` 


PRESENT:— T. Ramaprasada Rao and S. 
Ratnavel Pandian, FF. 


K. P. Periyannan (fit pexson)' Sri 
Venugopalakrishnaswamy Temple 
(Cause title amended as per order of 
Court, dated 17-1-1977 in C.M. P. 
No. 459 of 1977) i j 


pann jag gy pe 


..  Appellant® 


v. 

Deity - Venvgopalakrishnaswamy 
Yepresented by Poojari Nallappan 
and another Respondents, 


Land Acquisition Act (1 of 1894), sections 
30 and 31 —Land belonging to temple— 
Acquisition. by Government—Race between 
hereditary arckhakas and trustees appointed 
by Hindu Religious Endowment Administra- 
tion Department to interest on Compensation 
amount —Trustees not performing ‘“Samprok- 
shanam” —Claim of trustees not tenasle— 
-Prior proceedings — recognising right of 
archakas-—Ejfject ~Operates as res judicata, 


Three and odd acres of dry land belong- 
ing to Venugopalakrishnaswamy temple 
in Bonganapalli Village in Krishnagiri 
Taluk of Dharmapuri District, were 
acquired by the Goverrment. There was 
a dispute regarding the right to claim 
interest on the compensation amount 
awarded between the hereditary archakas 
of the temple on the One side and the 
trustees appointed by the Hirdu_ Reli- 
gious Endowmerts Department on the 
other. In prior proceedings _ iniy the 
- presence Of the trustees appointed by 
the H. R. & C. E. Board the hereditary 
archakas had been held entitled to he 
in possession of the acquired land and 
„after acquisition to receive the interest 
_.on the compensation amount. ‘The Dis- 





' *Appeal No, 211 of 1972} 18ih Janucry, 1977. 
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trict Judge, who heard the suit decided 
in favour of the hereditary archakas, 
On appeal, 


Held: The judgment in the earlier pro- 
ceedings wOuld Operate as res judicata 
and the claim of the archakas had become 
indisputable, [Para, 5.] 


In passing, the Court referred to the 
‘‘recalcitrant and unsatisfactory conduct 
of the trustees appointed by the Board 


` who had not performed for quite a long 


time the ‘‘Samproksharam’? or purifi- 
catory cererony of the temple and 
neither they nor the Department could 
retort that the archakas did not per- 
form their service of archana. The 
Comrrissioner of the Hindu Religious 
Endowment Department was directed 
to take note of the most unsatisfactory 
state Of affairs prevailing in the temple 
by not doing ‘‘Sambrokshanam’’ for 
several decades, [Paras. 6 an1 9.] 


Appeal against the decree dated 7th 
Aptil, 1967 of the District Gourt Dharma- 
puri at Krishnagiri and passed in O.P, 
No; 25 of 1965. 


R. Skanmugham, fcr Appellant. 


A. Ramanathan and R. Vedantiam, for 
Respondents, l 


The Judgment of the Gourt was delivered 
by 

Ramaprasada Rao, J.—An extent of 3.48 
acres Of dry land in S, No, 795 in 
Boganapalli Village was acquired admit- 
tedly for a public purpose. A comper- 
sation of Rs, 27,653-47 was awarded. 
The title to the property adzrittedly 
stands in the name of Venugopala- 
krishraswami Devaru Of gt De 
Village, Krishragiri Taluk. There is 
no dispute about the title at all. But 
in the present proceedings,- the -race 
is between claimants 1 and 4, who claim 
that they are entitled to be paid the 


interest which accrues from and out of 


the above corpus for them to conduct 
the ritual and affairs of Venugopala- 
krishnaswami Devaru, anrd claimants 
2 ard 3, who clain: as tke hereditary 
archakas entitled to possession of the 
lands compulsorily acquired. Accord- - 


‘ing to the claurants 2 and 3, they are 


- i 
t 
me 


1) 


entitled to the interest to enable them 
to render archana service tO the deity. 


2, Claimant No. 1, is the deputy of clai 
mant No. 4, who in turn is the Managing 
Trustee of this temple, having been so 
appointed by the Hindu Religious and 
Charitable Endowment Board. Claimant 
No. 1, the deputy, sails along with clai- 
mant No, 4, and in tke capacity as such 
trustee and deputy, they claim tat they 
are entitled tO interest which accrues 
from the compensation awarded, Both 
parties agree that the said compensation 
should remain in Court deposit, and it 
is Only the incore that accrues there- 
from which has to be Operated upon. 
Whilst the case of claimants 1 and 4 
is'that they are entitled to receive the 
accruing interests, the contention of 
claimants 2 and 3 is that they would be 
entitled to it as hereditary archakas, 
This is the sum and substance of the 
pleading. a a, 


4. The learned Judge, who went into 
such conflicting claims,  coOrsidered 
the earlier proceedings wich took place 
as between the predecessors of clairfiar ts 
2 and 3 ard the prior appirtees Of the 
Hindu Religious and Charitable Endow- 
vents Board, in' which there was a 
declaration that the hereditary archakas 
are entitled to be in p%ssession of the 
acquired land, and that without any 
powers Of alienation therefor, they should 
enjoy tke same in lieu of the archaka 
service, which was expected from them 
and which they were mandated to do 
as hereditary archakas to the deity 
Venugopalakrishnaswami Devaru. The 
learned Judge, after noticing the 
earlier judgments, which, according to 
him, were binding’on the present con- 
testing claimants, upheld the clains of 
claimants 2 and 3 in preference to 
that of claimants land 4, The fourth 
claimant appeals, 


4. The contention of the learned 
cofinsel for the appellant is that as 
claimant No. 4 is the Managing ‘Trustee 
and claimant No. 1 is his deputy appoin- 
ted for the purp2se of rendering such 
-duties as are obligated on the Manag- 
ing Trustee, they should be declared to 
be the persons entitled to the interest 
accruing from the compensation amount 


PERIYANNAN J. VENUGOPALAKRISHNASWAMY TEMPLE (Ramaprasada Rao, 7.) 


363 


80 as to enable them tO render service 
to the deity. According to him, the 
earlier proceedings: do not have a clear 
bearing on the question in issue. But 
claimants 2 and 3 mainly rely upon the 
proceedings which transpired between 
their predecessors-in-interest and the 
trustees of the temple in which their 
right as hereditary archakas was ur- 
equivOcally declared, and incidentally 
their right to possess ard enjoy the suit 
properties was also made clear. It 
is, therefore, necessary for us to consider 
the earlier proceedings so as to find a 
solution for the conflict between the 
two sets Of claimants. 


5. Ammani Ammal was the mother o` 
one Girivasa Iyengar. She filed O.S 
No. 384 of 1931, District Munsif’s Court 
Krishnagiri, the judgments in which 
are exhibited as Exhibits A-6 and A-4. 
In that suit, she claimed to be the here- 
ditary archaka and also dharmwakartha. 


‘The trial ‘Court recognised the same. 


But the appellate Court whose judgment 
is exhibited as Exhibit A-5, confirmed 
Only her right in so far as it related to 
the hereditary arckakaship but would 
not recognise her right as dharmakartha 
or truStee. After her death, Girivasa 
Iyengar filed O.S. No, 447 of 1940 on 
the file of the District Munsif’s Court, 
Krishnaciri against the trustees, who 
were by then in possession of the pro- 
perties which ought to be in the posses- 
sion of the archakas of the temple. 
Girivasa Iyengar, claimino such a status 
in hirself by virtue of the decision in 
O.S. No, 384 of 1931, filed the action 
for possession ‘of such properties. 
The suit was decreed ex parte. There 
was no further appeal as against 
it. Pursuant to the said decree, which 
was rendered in the presence of the 
trustees appointed by the Hirdu Reli- 
gious, and Charitable Endowments 
Board, Girivasa Iyengar, took possessicn 
of the prcperties to enjoy the income 
therefrom and for purposes of rerderine 
the archaka_ services in lieu thereof. 
This state of affairs continued for some 
time until the compulsory acquisition 
proceedings started in 1945, For an 
adrritted public purpose, certain lands 
which were in possession of the heres 
ditary garchakas of the. temple : Vefe 


944 oo. °* 
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-acquited in cr about the year 1948, ` ‘This 
led to conflicting claims again between 
‘the hereditary archakas or the Cone side 
and the trustees appointed by the’ Hindu 
Religious‘ and’ Charitable Endowments 
Board on the Other, This was fully 
enquired into, and-it was admitted 
-before “us that under Exhibit A-11, 
which was a judgment rendered by, the 
`: Subordinate Judge of Salem in L-A.C. 
No. 10 of 1945 the entitlement of the 
hereditary archakas to receive the inté- 
rest On the cOmpsiisation arrOunt awarded 
in the compensation proceedings was 
finally recognised. From this, it follows 
that even as early as 1945, the right tò 
‘enjoy the properties whick were the 
Subject-matter in this appeal as - well 
as the subject-matter of ` L. A.G. No, 10 
of 1945 was upheld in favoyr of-the 
hereditary archakas, This would mean 
that in the presence of the trustees 
appointed by the Hindu Religious and 
Charitable Endowments Board, ' the 
right of the archakas to enjoy the pró- 
perties in question or a part ‘thereof 
and in cOnsequence tO receive the inte- 
rest from ` the cOmpensation anicurit 
after acquisition was’ recognised and 
has become indisputable. Exhibit A-1), 
therefore, effectively would operate ds 
rs judicat", As against the trustees 
appointed by the Board, and they, are 
not-in a. p sition as’at present tO ‘raise 
. ‘ithe plea once over that the ‘cOmpénia- 
tion amount in question has'to bé invés- 
ted no doubt'lin tre name of thé deity. 
but"the income ‘therefrom should be 
paid ver to thèm for purposes of some 
imaginery services to be perform:;7 ‘by 
them tothe déity, ` sae 


6. In passing, we wOuld- like to. refer 
to the’ récalcitrant and unsatisfactory 
conduct of the trustees appointed ‘by 
-'tke--Board. The- learned . Subordinate 
Judge in his judgment Exhibit *A-5 has 
Observed as follows:— _ af 


“Tt is therefore unnecessary tO’ give 
plaintiff a decree for money for ‘pur- 
pose of doing the purificatory cere- 
monies, ` There will however, be a 
direction to the second defendant 
that he will perform the Samprokshata 
or purificatory cere nies within three 
months fror this date,” J 
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‘This judgment was on 17th ‘January, 
-1936. The learned Judge in these pro- 
ceedings has noted: - . -> 


“Probably no ,Samprokskana  ceTes 

mony, has been done up to now,” 
There is no representation before us that 
the second ‘defendant in. the earlier suit, 
who is now the first clainant before us, 
has ever. , done- ‘the Sambrokshana 
Or purificatory ceremonies to the deity 
atall, - This is the attitude of the trustees 
appointed by the Hindu Religious and 
Charitable Endowrents Board.. - But, 
yet, such a trustee would. demand that 
tre interest from the compensatior 
amunts, which ought to, in the -cir- 
cumstances Of the case, he paid, over to 
the , hereditary archakas as per -the 
earlier judgments, should be paid: over 
to him on the ground that he has per- 
formed some unknown services to the 
Devaru., 
The ‘archanas can be performed only 
after Samprokshanam. When the trus- 
tees, have not performed so far the 
Sanprokshanam, or the purificatory 
ceremony ‘the claimant No. 4 cannot 
with any grace ¢laim that the archaka 
-did net perform his services of archana, 
Apartfrom thishe cannot, in these pro- 
ceedirgs, tesist the declared entitlement 
of the hereditary archaka to claim the 
inteTest accruing from the compensation 
amount, . E l 


7. We have already referred to the 
short facts. Another piece' of land 
standing in the name of the deity but 
set apart for arċhaka services to which 
Possession and inéonie therefrom 
the hereditary ‘archakas were entitled 
was acquired for an admitted public 
purpose. The compensation amunt 
has been deposited in Court. There 
comes the claim once again by the 
trustee whOm we have characterised . as 
a person who cannot with any gface 
and sincerity under which they oppose 
the grant of interest to the hereditary 
archaka, Not only ‘because he has 


-sinfully failed to perform his elemen- 


tary duty Of purificatory ceremony to 
the deity for decades, but also because 
he -cannot challenge the decrees ang 


iy 


judgments in the earlier , Proceedings 
such as Exhibits A-I1,A-5 etc.. in which 
the Tight of the hereditary archakas to 
be in possession of the lands acquited 
and in cOnsequence tO enjoy the incOme- 
therefrom have been recognised fully 
the claim is unjustified. Both on the 
‘principle Of rzs- judicala and also on the 
ground that the hereditary trustee by 
no stretch of imagination could be entit- 
led to’ the payment Of the interest 
accruing from the compensation amount, 
the trial Court rightly upheld the claims 
of the hereditary archakas jiz.’ 5 ‘claimants 
2 and 3, who are the successors-in- 
interest Of Girivasa Iyengar. There _is 
nO substance in the claim made by the 
first claimant as the deputy of the fourth 


claimant, who is the trustee so appointed ` 


by the Hindu Religious and Charitable 
‘Endowments Board. 


8. The appeal, therefore, fails and it 
is clismissed, There will be no order 
as tO costs. - i r 


bie and Endowments Department, 
shall take note of the mst unsatisfac- 
tory state of affairs which are prevail- 
ing in this temple. 
brought tO our notice. is right, then 
the purificatory cerem®ny for the . deity 
has not been done by. the trustees app?in- 
ted by the Board. Such | sampbroksha- 


nan appcars not to Fave been done 


for several decades, This observation 
of ours is. based upon the judgment of 
the trial Court. There is no better 
evidence before us to conclude other- 
wise. If the trustees appointed by the 
Board did not care to do the' Samprok- 
shanam for the deity’ .for years, one 
cannot expect the archakas to perform 
the archanas tO the deity. This” un- 
satisfactory. state Of affairs has. to be 
set right immediately, The. Commis- 
sioner, Hindu Religious and Charitable 
Endowrrents D partment, will take ‘note 
of it, A copy Of this judgment: will be 
forwarded to him for imiediate and 
necessary action, : : 


_-RS, tome Appeal dismissed? 


a, 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


(Special Original Jurisdiction.) 
PRESENT: —G. Ramanujam, 7. 


A. Gangadharan Petitioner* 


J. l E že =-- 


‘The Government of India, vepresent- 
ed bythe under Secretary, Department 
of Labour and Employment, New 
Delhiand another ` Respondents. 


“Emplojees? Provident Punds Act (XIX 
of 1952), section ‘2-A--Medical journals 
Printing Press and Office situated in 
different premises—Provisions of the Act 
extended to the press—Whether Act applies 
to office also—Press and ofice ie to be 
‘one unit. ae + yea 


‘The -~ second: “respondent aoa ag 
carrying on the business of ‘publication 
of two medical journals at,-No, 323-24, 
. Thambu- Chetty Street,, Madras-I, and 
-was. also running a printing . press at 
No. 10- of the same street. The print- 
ing press was brought under the scope 
of the Employees’ Provident Funds Act, 
1952.~ ‘The petitiorer who~ was a 
clerk in the office at No..323-24, Thambu 
Chetty Street, , Claimed’ tat the provi- - 
sions of the ‘Act should be extended to 
tte Office also. This was rejected’ by 
‘the Government. - The petitioner filed 
a”writ petition challenging the Govern- 
ment?s refusal, 


Held: There was financial, managerial 
‘and functional integrality between tle 
two units and One cannot exist withou! 
the Otker.- The fact that the pren ises 
whére the printing ard publishing ,acti- 
vities were .carried were not adjunct- 
and they were registered under two 
separate enactments was not quite mate- 
rialin deciding the question as to wheter 
the two activities carried on by the se- 
cond respondent formed part of one and 
the same establishment. Even though the 
transferability test was not-satisfied, it 
could not be said that both the units were 
two independent and separate’ units, 


w 
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The question was to be generally viewed 
with reference to the relationship be- 
tween the two units without giving any 
specified emphasis to any particular test. 
Therefore, taking all the facts into corsi- 
deration, tre printing press as well as the 
office establishment looking after the edi- 
torial and publication work of the two 
journals should be treated as a single 
establishment. 


The decision of the first respondent hold- 
ing that both the printing press.and the 
office establishment : were two separate 
units as they were located at different 
places could not be sustained esp2cially 
when the financial, managerial and func- 
tional integrity of the two units were 
a ‘mittedly established. [Para. 14.] 


Cases referred to: 


Globe Theatres v. Labour Court, (1965) 1 
Lab.L.J. 243 ; Associated Cement Com- 
panies Lid. v. Their Workmen, (1950) 1 
Lab. L.J. J; P.S.N.9. Ambalavana Chettiar 
& Co. v. R.P.R. Commissioner, (1970) 1 
Lab.L.T. 296 : (1969) 2 M.L.J: 160: 
82 L.W. 297: A.I.R. 1970 Mad. 194; 
M.D. Ramakrishna v. Tamil Nadu Electricity 
„Board, (1971) 1 Lab.L.J. 433 5; Regional 
P.F. Commissioner v. Shree Krishna Metal 
Mł., Company, (1962) 1 Lab.L.J., 427: 


_- ALR. 1962 S.C. 1536 ; Mahipal Sinok v. 


R.P.E. Commissioner, (1972) Lab.I.C. 1202. 


Petition under Article 226 of the Consti- 
tution of India, praying that in te cir- 
cumstances stated therein and in the affi- 
davit filed trerewith the High Court will 
be pleased to issue a writ Of certiorari 
calling for the records on the file of the 
Ist resp ndent relating to Order bearing 
No. 5/59/66 PF-11, dated 15th September, 
1972 and to quash the order of the Ist 
respondent hearing No. 5/59/66 (PF-1], 
dated I5th September, 1972.: 


A.L. Somayaji, for Petitioner. 


S.M. Ali Mohamed Junior Standing Couve 
Sel, for Central Government for first 
Respondent, 


§ 
K. Ramagopal, for Second Respondent, 


| The Court made the following -> 


ORDER.—T'he second respondent, herein 
js a firm carrying on the busineess of publi- 
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cation of two medical journals ‘‘ Antiseptic’ 
and ‘Health’, at N°. 323-24, Thambu 
Cletty Street, G.T. Madras-1, from the 
year 1904. It is also running a printing 
press under the narre of Antiseptic Press 
at No, 10, Thambu Chetty Street, 
G.T.. Madras-l, which was’ estab- 
lished in the year 1932, The printing 
press has been brought under the scope 
of the Employees’ Provident Funds and 
Family Pension Fund Act, 1952 (herein- 
after referred to as the Act).from the year 
1961. The petitioner herein who is a 
clerk employed in cOnnection with the 
publication of the two medical journals 
at No. 323-24, Thambu Chetty Strect, 
G.T. Madras-1, sought the extension cf 
the provisions of the said Act to tke said 
office at No. 323-24, Thambu Chetty © 
Street, G.T. Madras-1 on the ground that 
both the printing press and the adminis- 
trative office are integrated and insepa- 
rable units. The Regional Provident 
Fund Commissioner, Madras, bv his 
letter dated 19th February, 19€4 called 
“upon tke second respondent to imple- 
mentthe provisions of tre Act with effect 
from Ist February, 1964 to persons em- 
ployed in the said office. Aggrieved 
against tat the second respondent, how- 
ever, made a-representation to the first 
respondent under, section 19-A cf the 
Employees’ Provident Fund Act, The 
first respondent without affording any 
opportunity to the employees working in 
No, 323-24, Thambu Chetty Street, G.T. 
Madras-1, passed an Order treating the 
press and administrative office as two 
Separate units. The employees of the 
second respondent filed W.P. No. 605 
of 1966 in this Court. This Court 
allowed athe same and directed the first 
„respondent to disp0se of the, application 
òf the second respondent under section 
19-A afresh after hearing the er ployees. 
After hearing the parties, the first res- 
pondent by its cryptic order dated 11th 
September, 1969 held that the. printing 
press and the publishing house of the 
second respondent-should not be treated 
as One and that as such the Employees’ 
Provident Funds Act was not applica- . 
“ble to the staff working in the adminis- 
trative Office. Thereafter, the employees 
filed W.P. No. 1023 of 1970 challenging 
the said decision of the first respondent 
The said writ petition was allowed and 


Í) 


the matter was reritted to the first res- 
pondent for passing a ‘speaking and rea- 
soned order. The first respondent there- 
after passed an order dated [5th Sep- 
tember, 1972 holding that the Office es- 
tablishment and the printing press of the 
second respondent are two separate es- 
tablishments and that ths office establish- 
ment is not liable to be covered by the 
Act. The said decision of the first res- 
pondent dated 15t} Septenber, 1972 has 
been challenged in this writ petition by 
the petitioner. > us 

2. The patitioner states that both the 
establishments sig., the printing press as 
well as the office establishment are owned 
by the second respondent, that the office 
establishnent looks after the printing, 
publication and circulation of the afore- 
said two journals, that the accounts rela- 
ting to the printing press and the publi- 


cation Of the two journals are maintained. 


by the office establish rent, tk at tke entire 
work relating to: the printing, publica- 
tion and circulation of the two medical 
journals are attended to by it, that the 
salaries of the employees working both 


in the printing press and Office establish- `. 


menare paid from Out Of'the subscrip- 
tion and advertisement revenue realised 
by the Office establishment, that the. se- 
cond respondent maintains and prepares 
Only one common balance-sheet and 
profit and loss accOunt fori both the 
establishments and that the printing press 


cannot be run without the otice establish- . 


ment and vice sersa, In view of the above 
factors, it is contended that both. the 
establishmertts sig., the printing press and 
the office establishment shoud be taken 
‘as One integrated unit for the purpose Of 
the application of the Act. 


$. This claim of the petitioner is oppcsed 
by the second ` respondent-mtanagement 
On the ground that the printing of the 
wedical journals and tke editorial and 
publication work connected therewith 
are carried On by the two partners on 
behalf of the firm as two independent 
and separate establishments, that separate 
accounts are maintained and .separate 
balance-sheet and profit and lOss account 
have been drawn up, each year, that 
there is nO functional integration Of the 
two establishments and that, in fact, the 
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publication of twO magazines have been 
recognised as separate establishments by 
various authorities including the income. 
tax authorities. It is also the case of the 
second respondent that the workers in 
the printing press at No. 10, Thambu 
Chetty Street, G.T.; Madras-],and the 
employees of the publication department 
at No. 323-24,. Thambu Chetty Street, 
G.T., Madras, have all along- been re- 
presented by twO separate units, that ses 
parate and independent settlements have 
been entered into by the management 
with the workers in the printing press and 
the employeesin the offce establishment, 
that the pay scales are different in: the 
two establishments and that therefore the 
two establishments bave to be treated in- 
dependent of each other. 


4. In the in pugned Order passed by the 
first respondent, the reasons given for 
treating the two establishments as se- 
parate and independent units are these: 


~ I, The press and the office are locaa 
ted in different premises and are 
registered under different e1 actrrents; 


2, There are two separate unions fof 
the. press and the Office workers ; 


3. The unity of finance, management 


and functional integrality between the — 


two units would not attract the provi- 

. sions of the Employees’ Provident 
Funds and Family Pension- Fund Act, 
1952 ; 


4, The‘primary activity of the second 
respondent is the publication of medical 
journals viz., 


€ Antiseptic’? and * Health’ and not 
mere printing; and 


5, The office carried On in premises 

No, 323-24, Thambu Chetty Street, 

G.T., Madras, is not an adjunct of the 

printing. press carried or in premises 

No. 10, Thambu Chetty Street, G.T., 
_ Madras-1. aug - 


5. From the above reasoning given by 
the, first respondent it is clear that there 
is unity Of finance management and func- 
tional integrality between tke two units 
as alleged by the petitioner, Even other- 
wise the facts set out above will make it 
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abundantly clear that the finan cial,mana- 
gerial and functionalintegrality between 
the two. units cannot at all be disputed. 
The second respondent is managing both 
the printi g press as-well as the editorial 
and publication work relating to, the 
medical journals, Tre -maintenance of 
the press as well as the cice establish ment 
is from Out of the subscription end the ad- 
vertiseyent revenue from the publica- 
tiOn of thé two medical journals ; and the 


printing press cannot be.carried without- 


the office. establis! ment ‘and vice versa. 
This will clearly establish the finarcial, 
managerial and functioral integrality 
between the twO units, The _ first res- 
pondent has taken the view in. the im- 
pugned order that even though there is 
financial, managerial and functional :in- 
teerality between the two units, they 
cannot he treated as a single -unit in view 
of tle fact that both arelocated in different 
premises which are not adjunct and regis- 
tered under different enactments and 
that there are two separate unions for 
the press and the office. Therefore, the 
question is whether the location, of the 
two units in two ‘different premises and 
its registration under two different enact- 
ments will make them the two separate 
and independent units as has been held 
by the first respondent. 


6. Jtis contended by the learned coursel 
for the petitioner that once there is fnan- 
cial, mavagerial and functional integra- 
lity between the two units, they should 
be treated as one for tte purpose of the 
application of the Act, - ` © 

7. Ramakrishnan, f., in Globe Theatres 
v, Labour Gourt, Madras', culled cut the 
following_principle from certain earlier 
decisions : 


- -> «eTo decide -the question whether’two 


_ or mre units belOn:ing to the same 
owner Or proprietor cOnstitute :* a 
“~gingle industrial establishmer:t for the 
purpose Of the rule, ore must view. the 
matter in the «rdinary industrial or 
business sense, haviig regard to- the 
scheme and objects of the Act; vide 


— “Associated Gement ' Gompanies Limited © 
- 





1, (1965) 1 L.L.J. 243. 
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- (Chibesa Gement Works) Fhinkpani V. 
Their Workmen*.?? 


According to the learred Judge to find 
out whether one or mre enterprises 
constitute one single establishment in the 
eye Of law, the decisive elements are the 
location of the establistments and their 
functional integrality that is the existence 
of One Code relatirg to the categories Of 
workmen and their - scales of wages etc. 
In P,S.N.S. Ambalasana Chettiar and Gom- 
pany v. RUPP. Commissioner®, the same 
learned Judge had to deal with somewhat 
similar question, In that case, a private 
limited, company doirg exports and im- 
prts business in non-ferrous metals and 
other cOmmodities had its Office at one 
place and the factory at another: place. 
The. question for consideration was whe- 
ther the factory and the office constitute 
one house of business sozs toform a single 
establishment. It was found in that 
case that the busiress of imp%rts and ex- 
ports in non-ferrous metals and other 
commodities was carried on at No, 14, 
Mint Steet, Madras, and its rolling 
factory was at No, 7, Nelson’ Manicka 
Mudaliar Road, Aminjikarai, which was 
about five miles away. Thirty workers 
were engaged in the factory and the 
Employees’ Provident Funds Act was 
made applicable to the workers in the 
factory; later; tke office establishment iÐ 
Mint Street was also brougkt within the 
scops Of the Act by an order of the Regio- 
nal Provident Fund Commissioner, Tris 
was challenged hetfore..the High Court. 
Ramakrishnan, J., held that tke word 
‘establishment’ not having been defined 
in:the Act, the question tor consideration 
was tO find Out whether the factory -at 
An injikarai and the office at-Mint Street 
constitute One house of business sO as tO 
form a single establistmert for the pur- 
pose of the Act. ‘An establishment which 
involves the running of a factory may also 
require a staff fór procuring raw mate- 
rials and disposing of the manufactured 
products and also for the maintenance Of 
accourts. Integra) relation between all 
the items of work cannot be ignored in 
deciding the above question, If the 





“4. (1950) TLE. O 
2. (1970) 1 L.L.J.296 : (1969) 2 M.L.J. 160: 
82 LiW: 297 : A.LR. 1970 Mad. 194. 


H 


~wOrkers in the Mint Street Office are boun & 
+o do the work connected with the 
-factory, then the Office establishment Las 
to be taken to be part cf the factory 
-establishmert, os 


.8. In M.D. Ramakrishnan v. Tamil Nadu 
-Electruity Board’, Ramaprasada Rao, J.» 
expressed the view tkat the test to Gnd out 
-whether different Organisations of a single 
‘industry from part and parcel of one es- 
-tablishment the essential, and no doubt 
an important test, . is whether tke em- 
‘ployees from One Organisation ‘can be 
transferred tO another organisation and 
-if this test Of transferability is satisfied, 
‘then it can he treated as a single establish- 
ment. In that case, a revenue unit in 
‘George ToOwnoffice of the Assistant 
.Evgineer, Distribution, Madras Electricity 
System, was held to be a limb of tke es- 


tablishment Of the office of the Superin- 


‘tending Engineer, Distribution, Madras 
Electricity System in Mount Road, and 
therefore both were treated as forming 
‘part Of One integrated unit, 


g. In AG.C. Lti. v, Their Workmen*, 
the Supreme Court had to consider a 


question whether a company ownirg a- 


„cement factory and a lime stone quarry at 


two different places could be treated as ~ 


one unit for the purpose of section 25-E 
of the Industrial Disputes Act, After 


‘expressing the view that whether a parti- ` 


-cular unit is a part of another establish- 
-ment is a pure question of fact, the 
Supreme Court proceeded to say that the 
raw materials for the cement factory were 
‘supplied by the lime stone quarry owned 
by the same management though situate 
about a mile and a half from tbe factory, 
‘that the: management was maintaining 
‘one common account and were looked 
-after by one manager and that the mem- 
‘bers Of the staff were also transferred from 
quarry to the factory and sice versa ac- 
-cording .tO exigencies, tat there was 
general unity Of purpose and functional 
‘integrality between the limestone auarry 
and the factory and therefore it should be 
treated as One establishment for the pur- 
“pose Of section 25-E (iii) of tre Industrial 





1. (1971) 1L.L.J. 433. 
1, (1960) 1 L.L.J. 1: (1960) 1 S.G.R. 703: 
1960 S.C.J. 1165 : A.LR. 1960 S.Q. 56. 
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Disputes Act, According tothe Supreme 
Court the tests which are normally to be 
applied tO decide as to what constitute 
One establistment would be unity of 
Ownership, management, supervision and 
contro], unity of finance and employment, 
unity oflabour and conditions of service 
of workmen, functional integrality, gene- 
ralunity of purpose and geographical pro- 
ximity. The Supreme Court also poin- 
ted Out that no particular test can be 
adopted as an absolute and invariable 
test, thatindeed in a large number Of 
cases,several tests may fall for considera- 
tion atthe same time, and that the test to 
beadopted to determire the true relation- 

ship between the two units should 
depend or. tke facts of Gach case. 


10. In Regional Provident Fund Commissioner 
v. Shree Krishna Metal Mfg. Company1, the 
factory was engaged simultaneously in 
different industrial activities and one of 
them was in relation to an industry specified 
in Schedule I of the Employees’ Provident 
Funds Act, 1952. The factory was en- 
gaged in the manufacture of hydrogena- 
ted oil or vegetable ghee. It had also a 
department in the factory wherein the 
tin containers for storing and packing 
the manufactured oil were fabricated. 
The number of workmen employed in the 
fabrication of tin containers were 31 as 
against 211 engaged in the manufacture 
of hydrogenated oil. Further the tin 
containers were not sold in the market 
‘nor the customers who were supplied 
ghee were charged with the price of the 
tin containers. On these facts, it was 
held by the Supreme Court that the 
factory manufacturing hydrogenated oil 
or vegetable ghee could not be consi- 
dered to be engaged mainly in the manu- 


‘facture of tin containers which was one 


of the industries specified in Schedule I 
to the Act at the relevant time. The 
fabrication of tin containers had been 
undertaken by the oil mills only as a feeder 
activity; it was integrally connected with 
its main, business of producing and market- 
ing vegetable oils as such, it was a minor 
part of the said main activity, and hence 
the factory cannot be held to be covered 
by section 1 (3) (a) of the Act. Thus, in 
that case the manufacture of tin contai: 





I, (1962) LL.L.J.427: A.I.R. 196? S.C. 1536. 
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~-ners was held to form part of the business 
of vegetable ghee and was not treated 
as an independent unit. 


11. Applying the tests set out in the 
various decisions referred to above to the 
facts of the present case, it is seen that ex- 
_ cept the transferability test, all other 
-tests are satisfied. There has been finan- 
_lcial, managerial and functional integra- 
lity between the two units and one cannot 
exist without the other. The fact that 
the premises where the printing end 
publishing activities are carried are not 
adjunct and they are registered under 
two separate enactments is not quite 
material`in deciding the question as to 
whether the two activities carried on by 
the second respondent form part of one 
and the same establishment. As already 
pointed out, the Supreme Court has 
clearly stated that any one of the tests 


cannot be taken to be absolute and indis- — 


pensable. Therefore, even though the 
transferability test is not satisfied, it can- 
jnot be said that both the units are two 
:lindependent and separate units. As 
pointed out by the Supreme Court, the 
question is to be generally viewed with 
reference to the relationship between the 
two units without giving any specific 
emphasis on any particular test. There- 
fore, taking all the facts into considera- 
tion, the printing press as well as the 
office establishment looking after the edi- 


torial and publication work of the two 
journals should be treated as a single 


establishment. 


12. The reasoning given by the first res- 
pondent that since the premises are not 
adjunct and that they have two separate 
unions and therefore, it should be treated 
- as two separate units is not quite convinc- 
ing. The fact that there are two unions 
cannot bé taken to be a conclusive factor 
indicating that the two units are separate 
and independent. 


13. The learned counsel for the second 
respondent referred to the decision in 
Mahipal Singh v. Regional Provident Fund 
Commissioner}, ‘and | 
employer can have two or more 
independent establishments under 
his control and employing less than 20 
persons: in each 





1, (1972) Lab. I.C. 1202. 


TEB MADRAS LAW JOURNAL REPORTS 


_ provident fund under the 


contended that an 


of them without’ 


(1978 


attracting liability to contribute to the- 

l Act, and’ 
that in our present case, as the office es- 
tablishment at No. 10, Thambu Chetty 
Street, G.T., Madras-l, does not engage- 
more than 20 persons, it cannot be 
brought within the coverage of the Act. 
I do. not see how the said decision will 
help. The first respondent in that case,. 
a partnership concern, was carrying on. 
three businessesviz. :(1) Commission agency 
business in cigarettes, petrol and kerosene 


-_ oil; (2) Commission agency business in 


foodgrains; and (3) oil-mill called Shri 
Shankar Ol Mill. The said three busi-- 
nesses were located in three different places: 
and employed less than 20 persons in each. 

The Regional Provident Fund Commis- 

sioner took the view that though each of 
the business employed less than 20 persons, 

since the first petitioner concern employed 

more than 20 persons in all the three 
businesses it was liable to pay the provident: 
fund contribution under the Act and the 

Scheme framed thereunder. The said 

order of the Provident Fund Commissioner 
was Challenged in a writ petition. The 
Mysore High Court. held:. 


“ On a careful residing of the Act, we- 
are of the opinion that an employer. hav- 
ing two or more establishmentsunder his. 
control and employing less than twenty 
persons in each of them, even though 
the total number of employees in all 
the establishments exceeds twenty, he 
would not be liable to pay any contri- 
bution under the Act. That appears. 
to be the true interpretation. of the 
provisions of the: Act. If the intend- 
ment of the Act was that every em- 
ployer employing twenty or more em- 
ployees was liable to pay the provident. 
.fund contribution irrespective of the 
fact whether they are all employed in. 
the same establishment or not, the Act 
would have stated so and that there 
would have been no need to enact sec- 
tion 2-A also.” : 


In that case all the three activities carried! 
on by the first petitioner were treated as- 
separate and independent and, therefore, 
it was held that the adding up the num- 
ber of employees in all the businesses was 
not possible. But, in this case, one of 
the activities, ĉe., printing press is already 
covered by the Act and tlie only question. 


1) 


is whether the printing press and the 
office establishment form part of the same 
establishment. Once it is shown that the 
office establishment and the printing 
press form part of the same establish- 
ment, the conclusion is -mescapable that 
both the activities should be brought 
under the coverage of the- Act as one 
establishment. The above decision of the 
Mysore High Court is ‘not applicable to 
the facts of this case. 


14. The decision of the first respondent 
holding that the both printing press and the 
office establishment are two independent 
units merely because there are two sepa- 
rate unions and they are located at diffe- 
rent places cannot be sustained especially 
when the financial, managerial ~ and 
functional integrity of the two units 
have admittedly been established. The 
order of the first respondent, has, therefore, 
to bé set aside and the writ petition 
allowed. Accordingly, ihis writ petition 
is allowed. There will, however, be no 
order as to costs. 


15. In view of the findings given above, 
the question as to which of the two acti- 
vities is the main aclivity for purpose of 
the application of the Act is lefi open. 


S.J. Petition allowed. 


et 
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IN THE HIGH COURT OF 
TURE AT MADRAS. 


PrEsENT:—M. M. Ismail, F. 


JUDICA- 


M.C. Manickam Chettiar .. Appellant* 


U. 


The Madras City Municipal Corpo- 
ration by its Commissioner 
i Respondent.. 


Indian Contract Act (IX of 1872), sections 
2 (d), 4, 5 and 6—Suit for damages— 
Auction, of collecting fees held by Corporation. 
of Madras—Bidder depositing bid amount— 
Acceptance of bid not communicated by Corpo- 
ration for nearly two months—Bidder revoking 
bid and demanding return of deposit—Accep- 
tance of bid after revocation by bidder whether 
valid—Bidder whether to keep offer open till 
acceptance—Handing over of a copy of 
agreement to be eniered into whether amounts 
to consideration—Revocation held to be pro~ 
perly made and there was no acceptance before 
revocation—Held there was no consideration 
and therefore the bidder was not bound to 
Keep the of fer open. 


The Madras City Municipal Corpora- 
tion „held an auction for the right to 
collect the fees at a Swimming Pool. 
M. was a bidder at the auction. The 


_ conditions of auction were contained in 
` Exhibit B-2 and the auction was held 


on 17th January, 1968. Exhibit A-2 
was the form of agreement to. be entered. 
into in the event of the bid being accepted. 
and this was handed over to M on 17th 
January, 1968. Since there was no 
accept nce, M wrote Exhibit A-5 
dated 16th March, 1968 revoking the 
bid made by him and asked for the 
return of the deposit of Rs. 1,000 made 
by him. Exhibit B-3 was a communi- 
cation dated 18th March, 1968 which 
was unsigned by which the Commissioner: 
of the Corporation accepted the bid of 
M. By Exhibit A-4 dated 19th March, 
1968, M wrote to the Corporation rejec- 
ting the. acceptance and insisted on the 
The Commissioner 
replied by Exhibit B-4 by which M was 
informed that the deposit would not be 
refunded that there would be a reauction. 


a ere eg 


*A.S. No. 133 of 1972. 22nd September, 1975. 


372 


at the risk and cost of M. The Corpo- 


ration held the re-auction and claimed 
damages from M and filed a suit 
against M for damages. The suit 
was decreed, and the trial Court held 


that M could not revoke the bid offer, - 


the re-auction was not vitiated by any 


factor and that M was bound to keep* 


M 


the offer open till acceptance. 
appealed. 


Held: The communication of the revo- 
cation of the offer was complete before 
-the communication of the acceptance: 
of the Corporation, and consequently, 
the revocation of the offer became 
effective. [Para‘' 8.] 


‘The respondent was a statutory Corpo- 
tation, and any action taken on 
behalf .of that Corporation should be 
in writing signed by a competent officer’ 
who had the capacity to bind, the Corpo- 
ration by his action. ‘So long as Exhibit 
B-3 remained unsigned, it could be 
said that there was no acceptance of 
the offer at all, and therefore, the revo- 
cation of the offer made by the 
appellant by his communication Exhibit 
A-3 received by the Corporation on 
19th March, 1968 had become com- 
pletely effective. [Para. 9.] 


‘The mere handing over of a copy of the 
agreement would not constitute consi- 
deration to support a promise or 
undertaking of the bidder to keep his 
bid open till final acceptance or to make 
it irrevocable. [Para. 15.] 


It was the mandate of the law that an 
agreement not supported by conside- 
ration was unenforceable, and this 
mandate could not be defeated by con- 
tending that the party against whom 
the agreement was sought to be enforced, 
entered into the same with the knowledge 
that there was no consideration or 
that the consideration provided for was 
unreal or illusory. [Para. 16.] 


‘The undertaking on the part of a bidder 
as contained in clause (2) of Exhibit 
B-2, to keep open the offer till its 
acceptance or to make it irrevocable 
was not supported by consideration, as 
understood in the law of contract, and 
hence the appellant herein was not 
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bound to keep his offer open till accep- 
tance and was entitled to revoke the 
same before acceptance on the part of 
the. Corporation. The appellant had 
revoked the offer before it. acceptance 
and he could not be mulcted with any 
damage: on account of any s‘ort-fall in - 
rhe’re-auction conducted by the Corpora- 
tion, On the other hand, he was 
entitled to the refund ot the bid deposit 
made by him. [Para. 18.] 


Cases referred to : 


T. Linga Gowda v. State of Madras; 
(1970) 1 M.L.J. 503 : A.I.R. 1971 Mad. 
28; Somasundaram Pillar v. Provincial 
Government of Madras, I1.L.R. (1947) 
Mad. 837 : 60 L.W. 110 : (1947) 1 
M.L.J. 123 : A.I.R. 1947 Mad. 366; 
Currie v. Misa, (1875) L.R. 10 Ex. 153; 
Bunn v. Guy, (1803) 4 East 190; Thomas v. 
Thomas, (1842) 2 Q.B. 851; Bolton v. 
Madden, (1873) L.R 9 Q.B. 55; Dunlop 
Pnéumatic Tyre Co., Ltd. v. Selfridge & Co. 
Ltd., (1915) A.C.- 847; Chappel @ Co. 
Ltd. v. Nestle Co., Lid., (1960) A.C. 87. 


Appeal against the decree of the City 
Civil Court, Madras, in O.S. No. 4133 
of 1969. i 


N. Palaniappan and S. Umachandran, for 
Appellant. 


R. Thillai Villalan, for Respondent. 


The Court delivered the following 


Jupement.—The defendant in O.S. No. 
4133 of 1969 on the file of the City 
Civil Court, Madras, is the appellant 
herein. The suit was instituted by the 
respondent for recovery of a sum of 
Rs. 9,450,as damages under the follow- 
ing circumstances. The respondent, 
namely, the Madras City Municipal 
Corporation by its Commissioner, here- 
inafter called the Corporation, is the 
owner of the swimming pool known as 
the ‘Royal Swimming bath’ at Peoples 
Park. The right to collect the fees- 
from the persons using the pool was 
auctioned for the period of one year 
from Ist April, 1968 to 31st March, 
1969 on 17th January, 1968. The 
appellant was the highest bidder for - 
Rs. 20,000. According to the respon- 
dent, the same was accepted by the 
Commissioner by his letter dated 18th 


4) 


March, 1968, addressed to the appel- 
lant. The plaint proceeded to state 
that one of the conditions in the auction 
notice is that if the officer conducting 
the auction does not return the bid 
deposit, the bidder must keep the bid 
open for acceptance and the bid will 
be irrevocable, and if the bidder with- 
draws his bid before acceptance by the 
Commissioner or if his bid is accepted 
and he fails to furnish the security or 
execute the agreement, then in each 
and every such case his bid deposit will 
be forfeited to the Corporation and the 
right resold in public auction and the 
' bidder will be liable to pay the damages 
suffered by the plaintiff-Corporation on 
account of such resale of the collection 
of fees departmentally. Accordmg to 
the respandent-Corporation, the appel- 
lant declined to take up the contract 
and requested for the refund of deposit 
by his letter dated 19th March, 1968 
and the respondent had to reauction 
the right by public auction at the risk 
and cost of the appellant. The respon- 
dent further stated that on 28th March, 
1968 the auction was held and one 
Thiagaraja Chettiar made the highest 
bid for Rs. 9,550, that the said bid was 
accepted by the Commissioner of the 
Corporation and that the amount was 
also realised. The case of the Corpo- 
ration was that as a result of the default 
committed by the appellant, the Corpo- 
ration suffered a loss of Rs. 10,450. 
After adjusting the bid deposit of 
Rs. 1,000, paid by the appellant, for 
recovery of ‘the balance the suit was 
instituted. , 


2. The ‘case of the appellant in the 
written statement was that it was true 
that he bid at the auction and that his 


highest bid was Rs. 20,000. But, accord- ` 


ing to him, he was not liable to pay any 
damages to the respondent-Corpo- 
ration. He contended that after the 
auction was held on 17th January, 
.1968, nothing was heard from the 
Corporation regarding the acceptance of 
the bid for two months, that he called 
upon the Corporation to refund the bid 
deposit by his letter dated 16th March, 
1968, and that thereby he validly revoked 
the bid by saying that he was not pre- 
pared to wait any longer and that his 
bid deposit must be refunded. His 


MANICK AM CHETTIAR 0. MADRAS CITY MUNIGIPAL GORPN. (Ismail, F.) 


- the deposit? 


"4, -Has 


373 


further case was that he sent another 
letter dated- 19th March, 1968, revoking 
his bid, that the respondent purported 
to accept the appellants bid in the 
letter dated 19th March, 1968, only 
after the appellant asked for the refund 
of bid amount by his letter dated 16th 
March, 1968 and made known to the 
respondent that he revoked his bid; 
that there was no obligation on the 
part of the appellant to keep his bid 
open; and that there was no considera- 
tion for keeping his offer open inde- 
finitely. He also contended that his 
bid had lapsed on account of the undue 
delay in acceptance on the part of the 
respondent, that no contract came into 
existence and the appellant was entitled 
to refund the bid deposit of Rs. 1,000, 


- and that the respondent was not entitled 
` to forfeit that amount. 
` mala fides against the Corporation stat- 


He also alleged 


ing that instead of accepting the bid of 
the appellant, the Corporation entered 
into negotiations with one M. Kotees- 


waran for a higher bid of Rs. 21,000, 
“and thereby the Corporation itself had 
‘given a go-by to the auction held on 


17th January, 1968. He further stated 
that the attempt of Koteeswaran. to 
get the contract was frustrated and 
that the Corporation cannot claim 
damages on the foot of short-fall, in 
re-auction. He also challenged the 
validity of re-auction. He paid Court- 
fee for the refund of the bid deposit of 
Rs. 1,000 with interest of Rs. 100. - 


“3. The Corporation filed a reply state- 


‘ment controverting the allegations of 
the appellant in his written statement 
and reiterating its earlier claim. On 
-the basis of these pleadings, the follow- 
ing issues were framed for trial: 


1. Is the ‘plaintiff entitled to forfeit 


9. Was there an obligation on the 


defendant to keep his bid open? 


3, Is the plaintiff entitled to any 


; damages, and if so, what amount? 


the defendant’s bid lapsed on 
account of mnon-acceptance within a 
reasonable time and by plaintiff nego- 
tiating with non-bidders subsequent to 
the auctions? 
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5. Was there a valid revocation of 4. Having regard to the facts and cir- 


the defendant’s bid prior to the 
tiff’s acceptance? 


6. Was the re-auction vitiated by 
absence of the publicity and the 
defendant not liable for any loss on 
such re-auction? 


7. Is the defendant entitled to the 
refund of the deposit of Rs. 1,000 
with interest thereon? 


8. To what rehefs, if any, are the 
parties entitled? 


The learned VII Asst. Judge, City Civil 


Court, Madras, by his judgment and 
decree dated 25th November, 197], 
held that the appellant was under an 
obligation to keep his bid open for accep- 
tance, and therefore, he had no right 
to revoke his bid before the acceptance 
of the same by the Commissioner on 
18th March, 1968. He also held that 
the re-auction was not vitiated by any 
factor and that the offer of the appel- 
fant did not lapse on account of non- 
acceptance of the bid within a reason- 
able time and by the Corporation nego- 
tiating with non-bidders subsequent to 
the auction. According to his finding, 
there was necessity to verify the solvency 
of the appellant which took time and 
that was the reason for the delay in 
accepting the bid of the appellant and 
the delay would not enable the appel- 
lant to revoke his bid. The learned 
trial Judge went to the extent of hold- 
ing that the revocation of the offer by 
the appellant was not bona jide since 
he revoked the offer knowing that the 
Commissioner had accepted his offer 
on 15th March, 1968 and that as a 
matter of fact even the subsequent highest 
bidder 'Thiagaraja Chettiar was set up 
by the appellant only. On these find- 
ings, the learned trial Judge decreed 
the suit of the Corporation as prayed 
for with costs and the counter-claim of 
the appellant was dismissed, but with- 
out costs. It is against this Judgment 
and decree that the defendant in the 
suit has preferred this appeal contend- 
mg that he was not liable to pay any 
damages to the Corporation and that 
he was entitled to get refund of the bid 
ajeposit made by him. 


plain- _ 


cumstances of this case, it is unnecessary 
to consider whether the appellant pur- 
ported to revoke his bid after having 
come to know that the Commissioner 
has accepted the offer on 15th March, 
1968 or whether the subsequent highest 
bidder, Thyagaraja Chettiar was -set 
up by the appellant or not. The sole 
question that arises for consideration is, 
whether the appellant validly revoked 
his offer or not. That again turns 


upon two questions, namely: (1) whether 


the appellant did revoke- his offer or 
not; and (2) whether the appellant was 
under an obligation to keep his bid 
open without revoking the same, till 
it was accepted by the Commissioner. 
I shall now consider these questions, 
and for considering these questions, it 
is necessary to refer to certain facts. 


5. The first thing I want to refer to is 
Exhibit B-2, conditions of the auction 
itself conducted on 17th January, 1968. 
Clause (1) of Exhibit B-2, dated 12th 
December, 1967, states that it must be 
clearly understood that a bid made by 
any person is an offer and the Commis- 
sioner is not bound to accept the highest 
or any other bid. It is this clause which 
provides for making of the bid deposit 
in cash before any person takes part in 
the bid, and it is stated that the said 
security deposit will not carry any 
interest. Clauses 2 and 3 are importart 
and they are as follows:— 


“9. If the Officer conducting the 
auction returns the bid deposit it is 
to be understood that the bid or the 
offer is not accepted. If the officer 
does not return the bid deposit, the 
bidder must keep his bid open for accep- 


* tance, and the bid will be irrevocable 


and as consideration for keeping the 
bid irrevocable he will be furnished 
with a copy of the agreement which 
is to be entered into by the bidder 
-whose bid is accepted. 


3. The Commissioner is entitled to 
call on any bidder whose bid deposit 
is not returned, to pay the balance 
of the amount to make up the security 
deposit or such sum as the Commis- 
sioner may fix within a time to be 
fixed by him as a condition precedent 
` to the acceptance of the bid. In 


a) 


‘default, the bid will stand rejected 
at the rsk and cost of the bidder. 
“The person whose bid is accepted will 
have to produce: (1) an Income-tax 
verification certificate ; (2) a sales tax 
clearance certificate; and (3) execute 


a formal agreement of a copy which 
will be furnished to him.” 


‘6. In this case, after the auction was 
theld on 17th January, 1968, the bid 
deposit of the appellant herein was not 
returned as contemplated by clause (2) 
of Exhibit B-2. Exhibit A-2 is the 
‘form of agreement to be entered into 
between the parties in the event of the 
appellant’s bid being accepted, which 
-was handed over to the appellant here- 
in on 17th January, 1968, namely, the 
-date of auction. Exhibit A-5 is a com- 
‘munication which bears the date “J6th 
March, 1968? sent by the appellant 
xo the Corporation. This reads: — 


“The auction with right of .collecting 
fee from the persons using the Royal 
Swimming pool for the year 1968-69 
‘was held- on 17th January, 1968. 
Now it is more than two months, and 
as I cannot wait any longer I request 
you to refund the bid deposit of 
Rs. 1,000 paid by me at your earliest.” 


“Though it bears the date “16th March, 
1968,” it bears the seal of the Corpora- 
tion dated 19th March, 1968. Exhibit 
B-3 is the alleged acceptance sent by 
the Commissioner to the appellant herein. 
It bears the date “18th March, 1968,” 
and it is unsigned. This communi- 
-cation states that the Commissioner has 
-accepted the appellants bid for 
Rs. 20,000 and asks the appellant to 
arrange to remit: (1) a sum of Rs. 4,000 
in cash towards the balance of security 
‘deposit fixed by the Commissioner for 
the due performance of the contract; 
and (2) to execute an agreement within 
two days from receipt thereof. It also 
states that in default, the appellants 
bid deposit of Rs. 1,000 will be forfeited . 
Exhibit A-10 is the acknowledgment 
for the receipt of Exhibit B-3 which 
-shows that it was served on the appel- 
lant on 19th March, 1968 at 4-30 p.m. 
Exhibit A-9 is the office copy of Exhibit 
B-3, and, that shows that though it was 
prepared on 18th March, 1968, it should 
have been despatched only on 19th 
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March, 1968. After ‘the receipt of 
Exhibit B-3, the appellant sent a further 
communication, Exhibit A-4, dated 19th 
March, 1968, which appears to have 
been received in the Corporation the 
next day, that is, 20th March, 1968. 
In that communication, the appellant 
referred to his letter dated 16th March, 
1968 (Exhibit A-3), and stated that 
he was not prepared to accept the offer 
which was received after two months. 
He, therefore, requested in that letter 
that the deposit amount of Rs. 1,000 
might be refunded to him at an early 
date. Exhibit B-4 is the reply to Exhibit 
A-4 sent by the Corporation to the 
appellant herein stating that his request 
for refund of the bid deposit in respect 
of the auction in question could not be 
complied -with and that the right had 
been brought to re-auction at his risk 
and cost. It is thereafter, after exchange 
of notices, that the present suit was 
instituted by the respondent. , 


7. The first question for consideration 
is, whether the appellant actually revoked 
the offer or not. According to the 
appellant, he presented Exhibit A-3 on 
16th March, 1968 itself to the Revenue 
Officer in person. However, as I have 
pointed out already, Exhibit A-3 con- 
tains the Corporation seal, dated 19th 
March, 1968. ‘There being no evidence 
to corroborate the case of the appellant 
in this behalf, I must proceed on the 
basis that Exhibit A-3 was received by 
the Corporation only on 19th March, 
1968. The other question for conside- 
ration is, whether Exhibit A-3 consti- 
tutes revocation of the offer as such. 
This question arises in view of the doubt 
expressed by the learned - trial Judge 
that Exhibit A-3 may not amount to 
revocation of the offer. I am unable 
to accept the conclusion of the learned 
trial Judge, because it is not necessary 
that Exhibit A-3 itself should have used 
the expression “Revocation of the offer” 
and it is enough if Exhibit A-3 made it 
clear that the appellant was not stand- 
ing by the offer made by him and that 
he was withdrawing from the offer. 
The request contained in Exhibit A-3 
which I have extracted in full clearly 
shows that. the appellant herein had 
manifested his intention not to stand 
by the offer made by him, in view of 
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the delay involved and that was made- 
amply clear when he requested for the 
refund of the bid deposit of Rs. 1,000. 
Therefore, I have no hesistation what- 
ever in coming to the conclusion that 


Exhibit A-3 received by the Corpora-_ 


- tion on 19th March, 1968, did consti- 
tute revocation of the offer made by the 
appellant. The evidence of P.W. 1 
also shows that even the Corporation 
understood Exhibit A-3 only as a revo- 
cation of the offer made by the appel- 
lant. 


8. The question that arises for consi- 
deration in this context, is whether this 
revocation of the offer was effective or 
not. Section 4 of the Indian Contract, 
Act, deals with communication of the 
proposal, acceptance and revocation. 
Section 5 deals with revocation of pro- 
posals and acceptance, and section 6 
provides how a revocation should be 
made. According to section 4, the com- 
munication of an acceptance 13 complete, 
as against the proposer, -when it is put 
in a course of transmission to him, so 
as to be out of the power of the acceptor; 
as against the acceptor, when it comes 
to the knowledge of the proposer. The 
communication of a revocation is com- 
plete—as against: the person who makes 
it, when it is put Into a course of trans- 
mission to the person to whom it is 
made so as to be out of the power of 
the person who makes it; as against the 
person to whom it is made, when it 
comes to his knowledge. The question 
for consideration is, whethér the com- 
munication of the revocation of the offer 
of the appellant herein became ineffec- 
tive within the terms of section 4 of the 
Indian Contract Act. As I have pointed 
out already, Exhibit A-3 was received 
at the office of the Corporation on 19th 
March, 1968. The evidence of P.W. 1 
shows that it was received by post, and 
he stated that the postal cover which 
contained Exhibit A-3 was rot preserv- 
ed. As against this, Exhibit B-3 was 
served on the appellant by a special 
messenger at 4-30 p.m. on 19th March, 
1968. There is no evidence to show that 
Exhibit A-3 was received by the Corpo- 
ration after Exhibit B-3 was served on 
the appellant herein. On the other 
hand, the evidence of P.W. 1 would 
show that Exhibit B-3 itsef was sent 
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from the office of the Corporation only- 
on receipt of Exhibit A-3. The evi-- 
dence of P.W. 1 is this behalf is as follows: 


“The defendant sent a letter (Exhibit- 
A-3) dated 16th March, 1968, and 
it was received in my office on 19th 
March, 1968. He stated that the 
contract was revoked by him due to: 
delay in acceptance. On the same- 
day (19th March, 1968), Exhibit B-3, 
letter of the plaintiff was sent to defen-- 
dant stating that the contract was. 
accepted even on 15th March, 1968.” 


The tenor of the above evidence of 
P.W. 1 will show that Exhibit B-3 was. 
despatched from the office of the Corpo- 
ration only after the receipt of Exhibit. 
A-3. As a matter of fact, the statement. 
of P.W. 1 that Exhibit B-3 was sent to 
the defendant stating that the contract- 
was accepted even on 15th March, 

1968 wil confirm this. However, 

Exhibit B-3 does not contain any state- 

ment that the offer of the appellant was. 
accepted by the Commissioner on 15th 

March, 1968. Thefore, these cir- 

cumstances taken along with the tenor 

of the above evidence of P.W. 1, will 

élearly show that Exhibit B-3 should 

have been despatched from the office 

of the Corporation through a special 

messenger on 19th March, 1968: after: 
the receipt of Exhibit A-3 only. But 

P.W. 1, immediately after making the 

above statement, went on to state— 


- “Before the receipt of Exhibit A-3 in 
my office, Exhibit B-3 was despatched 
to the defendant though on one and. 
the same date.” 


~ 


Obviously, this statement was not accep- 
table. As far as the communication of” 
the said acceptance is concerned, it. 
was complete as against the person who 
made it only when it was served on the 
appellant herein at 4-30 -p.m. on 19th 
March, 1968; because, it was sent through 
a special messenger, the special messenger- 
could have been countern anded not to 
deliver Exhibit B-3 to the appellant. 
herein at any time before he actually 
delivered the same to him. On the 
other hand, P.W. 1, as I have. pointed 
out already, admitted that Exhibit A-3- 
was received through post, and therefore,. 


~ 
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it must have been received by the Cor- 
poration on 19th- March, 1968 before 
Exhibit B-3: was despatched from the 
office of the Corporation. Hence, my 
conclusion on this part of the case is 
that the communication of the revoca- 
tion of the offer was complete before 
the communication of the acceptance 
of the Corporation, and consequently, 
the revocation of the offer became effec- 
tive. 


9. There is one other circumstance 
also to which I would l ke to draw atten- 
tion in this behalf. As I have pointed 
out already, Exhibit B-3 is the accep- 
tance sent by the Corporation to the 
appellant herein, and Exhibit A-9 is 
the office copy of Exhibit B-3. As far 
as Exhibit B-3 is concerned, it isa cyclo- 
styled communication purporting to have 
been prepared on 18th March, 1968. 
But, it contains nobody’s signature. 
On. the other hand, Exhibit A-9 the 
office copy contains the initials of the 
Revenue Officer under date 19th March, 
1968, though there are some endorse- 
ments to indicate that it might have 
been prepared on 18th March, 1968. 
So far as Exhibit B-3 remains unsigned, 
it cannot be said that there has been 
a valid acceptance communicated to 
the appellant herein of his offer. It 
should not be forgotten that the respon- 
dent is a statutory Corporation, 
namely, Municipal Corporation of 
Madras, and any action taken on behalf 
of that Corporation must be in writing 
signed by a competent officer, who has 
the capacity to bind the Corporation by 
his action. So long as Exhibit B-3 
remains unsigned, it can be said that 
there has been ro acceptance of the 
offer of the appellant at all, and there- 
fore, the revocation of the offer made 
by the appellant by his communication, 
Exhibit A-3 received by the Corpora- 
tion on 19th March, 1968 has become 
completely effective. 


10. One argument that was st enuously 
addressed before me and which found 
favour with the trial Court was that the 
appellant had no right to revoke the 
offer at all. For this purpose reliance 
was placed on clause (2) of Exhibit 
B-2, which I have already extracted, 
According to that clause, a bidder whose 
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bid deposit is not returned must keep- 
his bid open till acceptance by the- 
Commissioner, and as, consideration. 
for keeping that offer open, he would 
be given a copy of the agreement to 
be entered into between the parties, 
and in this particular case Exhibit A-2 
is the copy of that agreement, and such 
a copy of the agreement having been 
given to the appellant herein, the appel- 
lant was not entitled to revoke his offer. 
Even if this argument is valid, we are. 
left with a curious. situation in this case, 
namely, there being no valid accep- - 
tance of the offer at all, because, Exhibit. 
B-3 was an unsigned cyclostyled com- 
munication, the appellant must be 
deemed to have kept his offer open 
indefinitely- irrespective of any other 
consideration. On the face of it, such 
a contention is not tenable. 


11. Iam now proceeding to consider this. 
question on the basis that Exhibit B-3 
was a valid acceptance. The question in. 
this behalf is whether the appellant herem 
was under an obligation to keep his offer 
open. The legal position in this behalf 
is settled, and is not challenged before me. 


12. This Court in T. Linga Gowder v- 
State of Madras, represented by the Dt. 
Forest Officer, Ootacamaund}, following an 
earlier judgment of this Court in ~oma- 
sundaram Pillai v. Provincial Government of 
Madras?, held that in an auction sale a. 
condition stipulating that the bid shall. 
not be retracted, has no force unless it is. 
supported by consideration or is founded 
on statutory authority, because every” 
bid is an. offer and it binds both parties- 
only when the offer is accepted, and that a 
person who made the offer has a right to 
withdraw the offer before its acceptance.. 
In the present case, it is not the case of” 
either party that Exhibit B-2 and in. 
particular clause (2) thereof was pursuant 
to any statutory power. Therefore, the 
only other question that remams to be 
considered is whether the provision con- 
tained in Exhibit B-2 that a bidder whose 
bid deposit was not returned should keep 

his offer open and it is irrevocable, 1s- 
supported by any consideration or not. 

Le 


- 1, (1979) 1M.L.J. 503: A.I.R.1971 Med. 28.. 
2. LLR. (1947) Mad.237 : (1947) 1 M.L.J... . 
123: 60 L.W.110: A.I.R. 1947 Mad: 366. 
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“The argument of the learned counsel for 
the Corporation is that the handing of 
the form of agreement to be entered into 
between the parties, namely, Exhibit 
.A-2 in the present case, would constitute 
consideration, and this, argument has 
ound favour with the learned trial Judge. 
‘The correctness of the above submission as 
well as the conclusion of the learned- trial 
Judge has now to be considered. I am 
clearly of the opinion that the argument 
vas well as the conclusion of the trial 
Court in this behalf is not sound. Section 
2 (d) of the Indian Contract Act defines 
“consideration’ ‘as follows:— 


“ When, at the desire of the promisor, 
the promisee or any other person has 
done or abstained from daing, or does 
or abstains from doing, or promises to 
do or to abstain from doing, something 
such act or abstinence or promise is 
called a consideration for the promise”. 


‘Various decisions and text books writers 
-have dealt with the ‘conception of consi- 
-deration.? In Anson’s ‘ Principles of the 
English Law of Contract’, 22nd Edn., it is 
stated— 


“It will be well, therefore, to start with 
a definition of ccnsideratian, and we 
may take that which is given by Lush, J. 
in the case of Currie v. Misal. ‘A 
valuable consideration in the sense of 
.the law, may consist either in some 
right, interest, profit, or benefit ac- 
cruing to the one party, or some for- 
bearance, detriment, loss, or responsi- 
bility given, suffered, or undertaken by 
the other.’ Gratuitous promises are 
thus unenforceable in English Law ; 
-reciprocity is required by the presence 
of consideration. It will be seen from 
this definition that consideration. either 
Is some benefit to the promisor or some 
„detriment to the promisee; but there is 
considerable controversy as to the 
relative importance of these zwo factors. 
.it is universally conceded that detri- 
ment to the promisee isa good con- 
sideration since detriment is, as one 
learned writer has succinctly stated, 
the price for which the prmise of 
the other is bought (pages 80-81). 


In each case we must ask: Does the 
promisor get any benefit cr the pro- 
ng rr a 


1. (1875) L.R. 10 Ex. 153, 162. 
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misee sustain any detriment, present 
or future, in respect of the promise? If 
no , the promise is gratuitous, and is 
not binding. In working out this doc- 
trine to its logical results it has, no 
doubt, happened from time to time 
that the Courts have been compelled 
to'hold a promise to be invalid which the 
parties intended to be binding, or that 
the slightness of the benefit or detri- 
ment which may constitute a considera- 
tion has tended to bring the require- 
ment into ridicule (page 85). 


Consideration need not be adequate to 
the promise but it must be of some 
value in the eye ofthe law. The 
Courts will not make bargains for the 
parties to a suit, and, if a man gets 
what he*contracted for, will not in- 
quire whether it was an equivalent to 
the promise which he gave in return. 
The consideration may be of benefit 
to the promisor, or to a third party, or 
may be of no apparent benefit to any- 
body, but merely a detriment to the 
promisee; in any case the adequacy of 
the consideration is for the parties to 
consider at the time of making the 
agreement, not for the Court when it is 
sought to be enforced’. .The most 
trifling detriment or benefit will suffice 


(page 91), 


Though consideration need not be 
adequate it must be real. It must be 
something which is of some value in the 
eye of the law. (page 92).’’ 


13. To the same effect were the statements 
of law contained in other text books as 
well. In Chitty on Contracts’—23rd Edn. 
Vol. 1 it is stated— 


** ‘The general rule both at common law 
and in equity is that the Courts do not 
concern themselves with the adequacy 
of the consideration. They leave the 
parties free to make their own bargain, 
and they refuse, generally speaking, to 
invalidate a contract on the ground 
that it is ‘unfair’, The fact that a 
contracting party pays ‘too much’ or 
‘too little? may be evidence of fraud or 
mistake, or may induce the Court to 
imply a warranty. -But it does not affect 
the validity of the contract at common 
law—though gross undervalue may 
sometimes be a ground for equitable 


il] 


relief (paragraph 119, pages . 59-60). 
Although consideration need not be 
adequate, it must be real, that is capa- 
ble of estimation in terms of ‘value; of 
some value in the eye of law (para- 
graph 120, page 61).” 


‘In Cheshire and Fifoot’s “Law of Con- 
tract”, 8th Edn. at page 59, the following 
definitions culled out from certain 
decisions have been given— 


“ A consideration of loss or inconve- 
nience sustained by one party at the 
request of another is as good a consi- 
_deration in law for a promise by such 
‘ other as a consideration of profit or 
convenience to himself—-Lord Ellen- 
borough in Bunn v. Guy}. 


“Consideration means something which 
is of value in the eye of the law, 
“moving from the plaintiff; it may be 
‘some detriment to the plaintiff or 
“some benefit to the defendant—Patte- 
son, J., in Thomas v. Thomas?, 


“The general rule is that an execu- 
‘tory agreement by which the plain- 
tiff agrees to do something on the terms 
that the defendant agrees to do some- 
thing else, may be enforced, if what the 


plaintiff has agreed to do is either for ' 


the benefit of the defendant or to the 
trouble or prejudice of the plaintiff— 
Per Lord Blackburn inBolton v. Madden . 


‘In Dunlop Pneumatic Tyre Co., Lid. v. 
Selfridge and Co., Ltd.4, Lord Dunedin 
‘adopted the following definition of. ‘consi- 
leration’ contained in Pollock on Con- 
etracts, 8th Edn., Page 175— 


“ An act or forbearance of one party; 
or the promise thereof, is the price for 
which the promise of the other is 
bought, and the promise thus given for 
value is enforceable.” - 


Dealing with the adequacy of considera- 
tion, the same text book (Cheshire and 
Fifoot’s Law of Contract, 8th Edn.) states 
sat page 69 thus— 


‘* Tt has been settled for well over three 
hundred years that the Courts will not 





1. (1803) 4 East. 190. 
2. (1842) 2 O.B. 851. 
3, (1873) L.R. 9 Q.B. 55. 
4- (1915) A.C. 847, 855. 
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inquire into the adequacy of consider@* 
tion. By this is meant that that they 
will not seek to measure the comparative 
value of the defendant’s promise and 
of the act or promise given by the 
plaintiff in exchange for it, nor will 
they denounce an agreement merely 
because it seems to be unfair. The 
promise must, indeed, have been pro- 
cured by. the offer of some return capa- 
ble of expression in terms of value.” 


An the light of these statements contained 
in the various text books, the question for 
consideration is, whether the handing 
over of Exhibit A-2, a copy of the agree- 
ment to be entered into between the 
parties in the event of the offer being 
ultimately accepted by the Corporation, 
can be said to constitute consideration for 
the offer or keeping the offer open and 
irrevocable till its acceptance. I am 
clearly of the opinion that this cannot be 
said to be consideration in the eye of law. 
Notwithstanding the handing over of a 
copy of the agreement to the appellant, 
the Commissioner of the Corporation has 
retained the undoubted power to reject 
the offer of the appellant herein. ‘There- 
fore, by the handing over of Exhibit A-2, 
the Corporation had not suffered any 
detriment and had not undertaken any 
obligation which it did not have previ- 
ously. As against this, by receiving the 
copy of the agreement, the appellant 
had not gained any advantage or benefit. 
His bid deposit remained with the Cor- 
poration without earning any interest, 


~and if and when his offer was rejected by 


the Commissioner which he was entitled 
to do, the appellant would merely get 
back the bid deposit, and he does not 
get anything more than what he had 
previously, by (sic) receiving the copy of 
the agreement from the Corporation. 
Hence, this handing over by the Corpo- 
ration and receiving by the appellaat of 
Exhibit A-2 does not have any value in 
the eye of law, which can be only in terms 
of acquisition of some right or benefit by 
the appellant or incurring of some obli- 
gation cr suffering of some detriment by 
the Corporation, neither of which is 
‘present in the present case. 


14. Apart from this, there are certain 
other things also to be noticed in this con- 
text. It is not as if Exhibit B-2 provides 
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for the handing over of such copy only to 
the highest bidder. I have already ex- 
tracted clauses (2) and (3) of Exhibit B-2, 
and they give complete discretion to 
the officer conducting the auction to re- 
turn or not to return the bid deposit of 
any person. It may be in a particular 
case, the officer conducting the auction 
does not return the bid amount of any 
of the persons and places the entire matter 
before the Commissioner for considera- 
tion, and in the process hands over a 
copy of the agreement to every one of 
the persons who participates in the bid. 
Can it be contended from this fact that 
every one of the persons who participated 
in the bid was under an obligation not to 
revoke the bid and to keep the bid ir- 
revocable ? As a matter of fact, it may 
happen in a particular case that the 
difference between the highest bid and the 
next lower bid or even further lower 
_ bids may not be very much, and such 
difference may not be sufficient to justify 
the Commissioner accepting -the highest 
bid, irrespective of the relative solvency 
and status of the parties concerned. 
Therefore, in order to avoid the necessity 
of conducting a re-auction, the officer’ 
conducting the auction may place the 
offers of a few in the top before the Com- 
missioner for consideration and with, 
regard to those people, their bid deposits 
may not be returned, and each one of 
them may be given a copy of the agree- 
ment as contemplated in Exhibit B-2. 
If the argument of the learned counsel 
for the respondent is to be accepted, 
in the case of every one of those persons 
the offer remained irrevocable, and the 
only consideration for keeping them open 
and irrevocable was thereceiving of a copy 
of the agreement to be entered into later. 
From the very nature of the case, though 
several persons have been given copies of 
the agreement, the offer of one of them 
only can be ultimately accepted, and 
with regard to others, they will be merely 
getting back the bid deposit which itself 
does not carry any interest. Can it be 
said, in such a context, that in the case 
of every one of them, there was considera- 
tion for their not revoking the offer— 
a consideration which has some value in 
the eye of law ? That the copy of the 
agreement handed over to the bidder is 
worthless to the bidder is apparent ‘from 
- clause (2) itself. Under that clause, after 
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the Commissioner has accepted the bids- 
a copy of the formal agreement to be 
executed by the bidder will be furnished to. 
him, This itself will make the copy 


handed over earlier useless and worthless. 


15. Under these circumstances, I am 
clearly of the opinion that the mere hand-. 
ing over of a copy of the agreement will 


not constitute consideration to support: 


the promise or undertaking of the bidder} 
to keep his bid open till final acceptanc 


‘or to make it irrevocable. 


16. The learned counsel for the respon- 
dent contended that even if it be so, the 
appellant having participated in the auc-- 
tion with the knowledge of clause (2) in 
Exhibit B-2, he must be held to be bound 
by it. Lam unable to acept that argument. 
Even when a person enters into an agree-- 
ment with somebody else, if ultimately 
it .is found that the agreement is not. 
supported by consideration, certainly the 
agreement cannot be enforced in law and 
itis no answer to say that the person 
entered into the agreement with the know- 
ledge that it did not provide for any 
consideration. It is the mandate of thej 
law that an agreement not supported byj: 
consideration is unenforceable, and this|' 
mandate cannot be defeated by con-|: 
tending that the party against whom the ' 
agreement is sought to be enforced,|’ 
entered into thesame with the knowledge 
thatthere is no consideration or that thel’ 
consideration provided for is unreal or}. 
illusory. Therefore, simply because thej, 
appellant participated in the auction 
with the knowledge of clauses (2) and (3) 


of Exhibit B-2, it cannot be contended. 


that even ifthere is no consideration, be 
must be bound io keep his offer open or- 


irrevocable till its acceptance. 


17. The learned counsel for the respon- 
dent-Corporation drew my attention to a 
decision of the House of Lords in Chappel @ 


Go., Lid. v. Nestle Co., Ltd.t. The facts of” 


this case are somewhat interesting and 


peculiar. The facts as gathered from the 
headnote are as follows : 


The Hardy Record Manufacturing. Co. 


manufactured and sold to the Nestle Co. 
who were manufacturers of milk cho- 
colate a number ofa gramophone records. 





1. (1950) A.G. 8,. 
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-of a work which was ‘musical’ within the’ 
meaning of the Copyright Act, 1956, and 
‘the copyright of which belonged to the. 
appellants.’ The recording was made on. 
.a thin film of cellulose acetate adapted for: 
(sic) mounting on cardboard discs whichi 
-were supplied by the Nestle Co., 
bore matter advertising their chocolate, 
-the price charged to the N stle Co., being 
four pence per record. The Nestle Co., 
advertised the records for sale to the pub- 
lic at the price of Is, 6d each, but with a 
-stipulation to the effect that intending 
purchasers must in respect of each record 
send, in addition, three wrappers from 
six penny packets of their milk chocolate. 


The Company made a profit on each’ 


transaction. The wrappers when 
-received were worthless and were thrown 
.away. The question that came up for 
consideration was .whether for the pur- 
-pose of section 8 of the Copyright Act, 
1956, the transactions in question could be 
-said to be sales by retail. That section 
provided for, in ‘the case of a record which 
Js sold by retail, the manufacturer paying 
-to the owner ‘of the copyright in the 
‘prescribed manner and at the prescribed 
time by way of royalty, an amount equal 
‘to 64% of the ordinary retail selling price 
of the record. In this particular case, the 
Nestle Co., Ltd., had advertised as 
‘follows :— 


< Here’s how to get each new star’s 
record. Collect three six penny wrap- 
pers from Nestle’s milk chocolate. Fill 
‘in the coupon and sen” it with a postal 
-order for 1s. 6ds. the price of the record. 
and your three wrappers. You may 
order as many record as you like on this- 
coupon, but for each record you must 
send three wrappers and ls. 6d., P.O, 


crossed, payable to the Nestle Co. Ltd.” ' 


‘The question for consideration was 
-whether the three wrappers of Nestle’s milk 
-chocolate could be said to form part of 
sthe retail price in addition to 1s.6d.,which 
the purchaser was required to pay. Lord 
Reid stated— f , 


“The requirement that wrappers should 
be sent was of great importance to the 
Nestle Co.; there would have been no 
point in their simply offering records 
for Is 6d. each., It seems to me quite 
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unrealistic to divorce the buying of the 
chocolate from the supplying of the re- 
cords. It is a perfectly good contract if a 
person accepts an offer to supply goods 
if he (a) does something of value to the 
` supplier, and (b) pays money the con- 
7 sideration in both (a) and (b) .- There 
may have been cases where the ac- 
quisition of the wrappers conferred no 
direct benefit on the Nestle Co., but 
there must have’ been many cases 
where it did. I do not see why the pos- 
sibility that in some cases the ac- 
quisition of the wrappers did not direc- 
tly benefit the Nestle Co., should re- 
quire us to exclude from consideration 
the cases where it did. And even 
where there was no direct benefit from 
the acquisition of the wrappers there 
may have beeh an indirect benefit by 
- way, Of advertisement.” 


Lord Somervell of Harrow stated— 


“The question then is whether 
the three wrappers were part of the 
consideration. or, as Jenkins, L.J: held, 
a condition of making the purchase, like 

- a ticket entitling a member to buy ata 
co-operative store. - 


I think they are part of the considera- 
- tion. They are so described in the 
offer. “They’ the wrappers, will help 
you to get smash his recordings. They 
- are so described in the record itself— 
“all you have to do to get such new 
record is to send three wrappers from 
Nestle 6 d milk chocolate bars, toge- 
-gether with’ postal order for Is 6 d.. 
This is not conclusive but, however 
described, they are in my view, in law 
part of the consideration. It is said that 
when received the wrappers are of 
- novvalue to Nestle’s. This I would 
have thought irrelevant. A contrac- 
ting party can stipulate for what con- 
sideration he chooses. A peppercorn 
does not cease to be good considera- 
. tion if it is established that the promisee 
- does not like pepper and will throw 
sway the corn. As the whole object of 
selling the record, if it was a sale, was 
to increase the sales of chocolate, it 
seems, to me wrong not to treat the 
stipulated evidence of such sales as 
part of the consideration.” 
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18. With regard to this case, it is stated 
in Anson’s Principles of the English Law 
of Contract—22nd Edn., as_ follows:— 


“The question for decision was: Did 
the wrappers form part of the selling 
price (consideration)? Or was their 
acquisition simply a condition limiting 
the class of persons qualified to pur- 
chase records ? The House of Lords, 
by a bare majority, held that they were 
part of the consideration for the record. 
Since the object of selling the record 
was to increase the sales of chocolate the 
stipulated evidence of such sales formed 
part of the consideration. The wrap- 
pers were of benefit to the promisors 


(page 83).”? 


In my opinion, there is no comparison 
between the wrappers of the three cho- 
colate bars considered in the decision re- 
ferred to above, and the handing over of a 
copy of the agreement to be entered into 
between the parties in the event of the 
Commissioner of the Corporation ulti- 
mately accepting the offer of the person 
concerned in the present case. In the 
decision referred to above, if a person 
were to send three wrappers of chocolate 
bars, he should have purchased three 
. bars of chocolate, and therefore, even if 
the wrappers themselves were not of any 
value to Nestle and Co., the purchase of 
three bars of chocolate which was evi- 
denced by the three wrappers was . cer- 
tainly of value to Nestle and Co., while 
in the present case, the handing over-ofa 
copy of the agreement to the appellant 
herein was not of any value whatever, 
because, it did not add ‘a whit to his prior 
existing right or obligation and has not in 
any way altered his position in law with 
regard to his offer, the acceptance or 
rejection of his offer being exclusively 
at the discretion of the Commissioner 
of the Corporation. Therefore, I am 
clearly of the opinion that the undertaking 
on the part of a bidder as contained in 
clause 9 of Exhibit B-2, to keep open the 
after till its acceptance or to make it 
. irrevocable is not supported by conside- 
ration, as understood in ihe law of con- 
tract, and hence the appellant herein ts 
not bound to keep his offer open till 
acceptance and was entiiled to revoke 
the same before acceptance on the part 
of the Corporation. As I have held al- 
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ready th`t the appellant ‘had revoked thet 
offer before its acceptance, he cannot be 

mulcted with any damages on account of} 
any short fall in the re-auction conducted} 
by.the-Corporation. On the other hand,} 
he is entitled to the refund of the bid de- 


, posit made by him. í 


19. Under these circumstances, the. 
appeal is allowed, and the judgment and. 
decree of the trial Court are set aside, 
and the suit instituted by the respon— 
dent Corporation will stand dismissed, 
and the appellant will be entitled to the. 
refund of Rs. 1,000 with interest at 6 per 
cent per annum from 19th March, 1968. 
till date of payment. Having regard to- 
the peculiar circumstances of the case, 
the parties will bear their respective costs. 
here as well as in the trial Court. 


S.J. Appeal allowed.. 


IN THE HIGH COURT OF JUDI-- 
CATURE AT MADRAS. 


Presenr:—V. Balasubrahmanya, J. 


V.O.C. Industrial Workers ‘Coaperax 
tive Housing Society and others 
Appellants * 





v. l 
.. Respondent. 


Arbitration Act (X of 1940), section 34— 
Suit for accounts—Application under sectior 
34 for stay of suit by the defendants—Stay — 
granted by trial Court—Failure of defendants 
to pursue arbitration proceedings—Tnal of 
suit taken up after giving defendanis time 
for filing written statement—Objections by 
defendants that stay had not been vacated— 
Objections overruled—Decree passed—Scope 
of Court’s powers under section 34—Discretion ` 
of trial Court—In case of no procedure laid 
down by statute Courts to eschew procedural 
technicalities and render justice—Court grant- 
ing stay can discharge the same without 
any application before it. 


M. Karuppuswami 


The power of the Court under section 34 
of the ‘Arbitration Act, to grant stay 
of suit must necessarily include, by 
implication the power’ to modify, vary 
rescind or set aside the order of stay. 
Tt could not be the -intention behind 





*S.A. No. 259 of 1974. 2nd August, 1977. 
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the section that a stay, once granted, 
could not thereafter be set aside. The 
position ofthe Court as a trier of the sul: 
is such that an irrevocable- order of 
stay would stultify its own jurisdiction. 
The Court under section 34 never 
completely puts it out of its power to 
direct the course which the suit should 
take at any given moment of time. 
The stay of suit under section 34 i; 
for a special purpose, to wit, to enable 
the parties to go to arbitration. Once 
the fulfilment of that purpose is found 
to have become impossible, the very 
basis for the continuance of the stay also 
disappears. In such situation, the trial 
Court not only may proceed with the 
suit, it is its duty to do.so. [Para. 4.] 


It is well-settled that what the Court 
is called upon to do under section 34 
of the Arbitration Act is to exercise a 
discretion one way or the other, When 
an application is made before it for 
stay of the suit for ensuring the arbitra- 
tion to be taken up, the Court is by 
no means under a duty to stay a suit 
even in cases where all the requirements 
of the section are fulfilled. This being 
so, to contend that the Court could 
terminate the stay and resume the hear- 
ing of the suit only on being so moved 
by means of a formal application is not 
to read a procedural technicality which 
is not found in the statute, but io mistake 
the nature and purpose of the whole 
machinery of stay under the section. 
When once it is found that the Court’s 
power to take up thehearing of the suit 
is always there, there is no scope at all 
for putting the Court under a straitjacket 
of procedure, especially where there is 
no express provision prescribing that 
procedure. [Para. 6.] 


Cases referred to :— 


Laxman v. Manjunatha, A.I.R. 1921 Bom. 
458; Bawa Chattagir v. Natanomal, (1909) 
4 S.C. 359; Krishinchand v. Ramchand, 
A.LR. 1937 Sind. 247;  Bhasimukhi v. 
Parbat: Sunkar, A.I.R. 1919 Cal. 295; 
Kruger Townswear Lid. v. Northern 
Assurance Co. Ltd., (1935) 1 W.L.R. 1049. 


Appeal against the decree of the Sub- 
Court of Coimbatore in A.S. No. 143 
cf -1973 preferred against O.S. No. 


450 of 1965 District Munsif Court of” 
Coimbatore. - 


G. M. Nathan and N. Vanchinathan, for- 
Appellants. 


K. Chandramoult and V. V. Lakshminaraya-- 
nan, for Respondent. 


The Court delivered the following 


JupcmMeny.—This second appeal relates- 
to a suit stayed by the trial Court under- 
section 34 of the Arbitration Act. The- 
stay of suit was granted to enable the 
parties to go to the arbitrator for resol-- 
ving the dispute which was the subject-- 
matter of the suit. The arbitration, 
however, became  infructuous. The- 
second appeal raises the question as to- 
how the trial Court should have pro-- 
ceeded in the circumstances stated 
above. . 


2. The suit in this case was filed in. 
the District Munsif Court, Coimbatore, 
by a building: contractor against a co- 
operative building society and two of” 
its principal office-bearers. The suit 
was for accounts. The defendants. 
entered appearance in the suit, but did 
not file any written statement. They 
moved the Court, instead, for an order- 
staying the suit under section 34 of the- 
Arbitration Act. They invoked the- 
arbitration clause in the suit contract.. 
The learned District Munsif granted: 
the application of the defendants and. 
stayed the suit. That was on 18th: 
March, 1966. For a long time there-- 


‘after, however, nothing happened in. 


the arbitration. ‘The defendants did 
not take any initiative in the matter. 
In fact, contrary to what was said before- 
the learned District Munsif in the appli-- 
cation for stay, the Society was neither- 
ready nor willing to refer the matter to 
arbitration and get on with it. On 
the contrary, they thwarted the attempts. 
of the plaintiff, in that direction. For 
instance, the plaintiff, on his own initi-- 
ative, moved the arbitrator to take up 
the arbitration. The arbitrator was the 
Deputy Registrar of Co-operative Socie- 
ties, Coimbatore. Before the Deputy 
Registrar, the Society raised all kinds 


-of technicalities. It was contended that- 


the Deputy Registrar had no power to 
enter into the arbitration under section 73- 
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-of the Tamil Nadu (Co-operative 
‘Societies Act. The defendants also 
pleaded before the Deputy Registrar 
‘that the plaintiff’s motion for -arbitra- 
tion was barred by limitation. These 
-objections brought the arbitration under 
a stalemate. After adjourning the mat- 
“ter several times, the Deputy Registrar 
ultimately declined to take up the arbi- 
“tration. f 


-3. Meanwhile, , seeing that nothing 
-served in the arbitration, the learned 
“District Munsif, set down the suit for 
“hearing,” but not before granting the 
-defendant-society time for filing their 
-written statement. The defendants, 
however, excused themselves from filing 
-their written statement on the technical 
-ground that the earlier order of the 
‘Court granting stay of suit must first 
be formally set asidé on- an application 


moved specifically for that purpose ` 


‘before the Court. The learned District 
Munsif, however, declined to follow the 
-procedure suggested by the defendants. 
„And, in the «.bsence of any written state- 
-ment filed, he proceeded with the trial 
-of the suit and ultimately passed a pre- 
liminary decree for accounts as prayed 
for by the plaintiff. This preliminary 
-decree was confirmed in appeal by 
‘the learned Subordinate Judge, Coimba- 
tore. 


-4, In the present second appeal, the 
defendants question the correctness of 
the procedure adopted by the learned 
District Munsif in proceeding with the 
trial of the suit without formally setting 
-aside the earlier order of stay passed 
- under section 34 of the Arbitration Act, 
Mr. Vanchinathan, appearing for the 
appellants, did not seriously contend 
-that the trial Court had no jurisdiction 
at all to get on with the trial of the suit 
-when it became clear to it that the 
arbitration, for the purpose of which 
‘the suit had been earlier stayed, had 
become infructuous. All the same, I 
think it necessary to consider the legal 
position. For, this has a bearing on 
the other contention raised by the learn- 
ed counsel regarding procedure. 
‘Section 34 of the Arbitration Act expressly 
-gives a discretion to the Court to grant 
-stay of trial of a suit on its file to enable 
-the parties to go to arbitration. Where 
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the Court exercises the discretion in 
favour of the defendant, the Court 
passes an. order staying the suit. But, 
once that happens, there is no express 
provision in section 34 or elsewhere 
in the Act enabling the Court to cancel 
or set aside the order of stay at a subse- 
quent point of time. Nonetheless, the 
position would seem to be one of con- 
struction of the scope of the Court’s 
jerisdiction.. The power of the Court 
under section 34 to grant stay of sui 
must, in my opinion, necessarily include 
by, implication, the power to modify, 
vary, rescind or set aside the order o' 
stay It cannot be the intention behind 
the section that a stay, once granted, 
cannot thereafter be ‘set aside. The 
position of the Court as a trier of the 
suit is such that an irrevocable order of 
stay would stultify its own jurisdiction. 
The Court under section 34, never com- 
pletely puts it out of its power to direct 
the course which the suit should take 
at any given moment of time. The 
very conception of stay of suit in the 
context of the powers of the trial Court 
excludes any idea of a permanent tying 
down by the Court of its own hands. 
There is yet another consideration which 
has relevance to cases of this kind. The 
stay of suit under section 34 is for a special 
purpose, to wit, to enable the parties 
to go to arbitration. Once the fulfil- 
ment of that purpose is found to have 
become impossible, the very basis for 
the continuance. of the stay also dis- 
appears. In such situation, the trial 
Court not only may proceed with the 
suit; it is its duty to do so. 


5. The position in law would seem to 
have been the same under the law rela- 
ting to arbitration before the Arbitration 
Act of 1940 was enacted. Cases had 
arisen before Courts in India in regard 
to stay of suits under paragraph 18 of 
the Second Schedule to the Civil Pro- 
cedure Code. It has been held that if 
arbitration becomes impossible for any 
reason, the Court ought to proceed to 
decide the suit itself. It has also been 
held that the stay order may be discharged 
if the parties are unable to obtain 


a Satisfactory arbitrator or to bring the 


arbitration proceedings to a satisfactory 
and speedy conclusion—See Laxman v. 


had 
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Manjunatha*, + Bawa Chattagir v. 
Natan’mal*, Kishinchand v. Ramchand, 
and Bhasimukhi v. Parbati Sunkar+. The 
power to discharge a stay order and to 
get on with the suit sometimes -traced 
in some decisions to the inherent powers 
of the Court is saved by section 151, 
Civil Procedure Code. In England also 
the procedure is available whereby -the 
parties to an arbitration agreement who 
had once obtained an order of stay of 
the suit between them from the Court 
may move the same Court for getting 
the. stay vacated on finding that the 
arbitration has not borne fruit. See 
Kruger Townswear Lid. v. Northern Assurance 
Co., Lid.5. It therefore, seems to be that 
the Court does have jurisdiction to dis- 
charge an order of stay made by it' earlier 
under section 34 of the Arbitration Act. 


6. Mr. Vanchinathan concentrated his 
argument not so much on the jurisdic- 
tional aspect, but on the procedural 
one. He said that the procedure fol- 
lowed by the District Munsif in this, 
case was not proper. It has already 
been noticed that no application was 
before the District Munsif m and by 
which he was invited to set aside the earlier 
order of stdy. This, according to learned 
counsel, was a caution that the Court) 
should have left the stay untouched. 
He pointed out that when section 34 
contemplated an application to be moved: 
by the defendants for stay of suit,. it 
was meet and proper that the same pro- 
cedure should be adopted by the trial 
Court for later setting aside the stay and 
resuming the hearing“of the suit. I 
do not, however; accept’ this argument 
as sound. - It is well-settled that what 
the Court is called upon to do under 
section 34 of the Arbitration Act is to 
exercise a discretion one way or. the. 
other, when an application is made 
before it for stay of the suit for ensuring 
the arbitration to be taken up.-- The 
Court is by no means under a duty to 
stay a suit even in cases where all the 
requirements of the section are fulfilled. 
This ‘being so, to contend that the Court 
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could terminate the stay and resume 
the hearing of the suit only on being 
so moved by means of a formal appli- 
cation is not only to read a procedural]: 
technicality which is not found in the 
statute, but to mistake the nature and 
purpose of the whole machinery of stay 
under the section. When once it is 
found that the Court’s power to take 
up the hearing of the suit is always there, 
as I have shown above on a construc- 
tion of the section, there is no scope a 
all for putting the Court under a strait 
jacket of procedure, especially wher 
there is no éxpress provision prescribi 
that procedure. The prime need of 
our Court system at ‘the present momen 
is to reduce, as far as possible, the tech- 
nicalities and refiriements of procedure. 
This may not be possible of achievement 
in matters where. the code or other 
relevant law lays down the procedure, 
in black and white. But, where the 
codes- are silent, there is, in my view, 
every reason for the Courts to eschew 
procedural technicalities and get on 
with the job on’ hand. I, therefore, feel 
that the ‘learned District Munsif acted 
quite sensibly in cutting the cackle of 
procedure and straightaway proceed- 
ing with the trial of the suit. The 
defendants cannot complain of this 
course, considering that they were given 
ample opportunity of filing their written 
statement. This opportunity.. was 
deliberately refused to be availed of by 
the defendants. They cannot now seck 
to unsettle every thing that subsequently 
happened at the trial merely on the 
flimsy thread of technicality pleaded by . 
them, which, as I have shown above, 
wilts under examination. 


7. In Ktsinchand v. Ramchand, it was 
held that where a Court had stayed a 
suit under ‘paragraph 18 of Schedule 2 


. of the. Civil -Procedure Code, ordinarily 


speaking, the Court should first remove 
the stay before it revives the suit and 
then decide the suit on its merits. The 
learned Judges, however, added that if 
the Court does not write a separate order 
vacating the original order of stay, 
but proceeds to hear the suit, the order 
of stay must be deemed to have been 


vacatéd by implication. The ` same 
ee ahaa ES 
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Court on an earlier occasion in Bawa 
Chattagir v. Natanomal*, put the matter 
in proper perspective in the following 
passage— 


“The Act (Arbitration Act, 1899) 
contemplates a business-like procedure 
on the part of those desiring to refer, 
‘and the whole object of the Legisla- 
‘ture’ will be frustrated if it isto’ be 
utilised as a means of prolonging liti- 
gation indefinitely.... I construe ‘the 
order” staying proceedings for” such 
reasonable time as would enable 


the defendants to get an arbitration’ * 


carried through....Defendants have 
- already had an excessive time, and 
I consider that’ they have shown 
-themselves to be not ready and willing 
to do. all things necessary for the 
conduct of the arbitration. Having 
regard to the ‘obstinate attitude 
adopted by the Bawa towards arbitra- 
tion, I' believe that the difficulty of 
obtaining a satisfactory arbitrator, 
and of bringing the arbitration pro- 
- ceedings to a, satisfactory and speedy 
conclusion would be almost impos- 
sible.” 


The position; in my view, is the sameé 
under the present Arbitration Act of 
' 1940. The Court which granted the 
stay has every ‘power to discharge the 
same either on the ground that the arbi- 
tration has become imfructuous or on 
the ground that the parties are not 
intent upon getting their disputes pro- 
perly decided in arbitration. l 


8. Mr. Vanchinathan, in conclusion, 
pleaded that another chance might be’ 
given to the parties to pursue the arbitra- 
tion proceedings, I do not think that 
this request, coming as it does from ,the 
defendants, deserves consideration. ~ It 
is on record that the Society had opposed 
the plaintiff tooth and nail when the 
plaintiff moved the Deputy Registrar 
of Co-operative Societiés to get on ` with 
the arbitration and raised ail sorts of 
objections to his entertaining the arbi- 
tration. This resulted in a, stalemate, 
because,’ the Deputy Registrar declined 
to act although he was the arbitrator 
named in the arbitration agreement and 
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there was no provision for a substitute. 
In any case, there has been an uncon- 
scionable delay—a matter of nearly 
11 years—since the time when the 
District Munsif granted the order of- 
stay. Since then, not only had the 


learned District Munsif passed the preli- 
minary decree which has been confirmed 


_by the learned Subordinate Judge and 


has come up on this appeal, but I learn 
from the Bar that a final decree has also 
been passed in the suit. In the circum-. 
stances, I must give a quietus to the 
whole matter, which I do by dismissing 
the second appeal. But I do so, in the 
circumstances, without costs. 


S.J. ———— Appeal dismissed. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. . 


PRESENT. —Suryamurthy, F. 


K. Mohideen Ibrahim Appellant ® 


—_ 


v. : 
M. Muhammed Abdullah ,, Respondent. 


Easement—Suit for declaration of easement 
righis—Common wall—Co-owners—Co-owner 
cannot claim easement right in respect of 
common wall. - 


A person cannot acquire an easement 
unless he acts with the, knowledge that 
it is case, of dominant and servient 
tenement and: he is exercising a right 
over property.which does not belong. to 
him. If he enjoys a right under the 
supposition that he is the owner of the 
property he does not acquire an easement. . 
A person cannot also acquire an ease- 
ment of light and air over property 
jointly owned by him with. others. 

= “edi [Para. 6.] 


A right whith cannot be prevented from 
being exercised by physical interference 
during the period of enjoyment cannot 
be acquired as an easemeni. Before 
time can commence to run under the 
Easement Act, there must be an invasion 
of some legal right. Acts which are 
neither preventible nor actionable can- 
not be relied upon to found an easement. 


Bk, 


25,.A. No. 21 of 1976. 21s July, 1977. 


i} 
In the case of a' common wall each co- 
owner is entitled to a reasonable user 
of the wall- owned in common, and so 
long as each co-owner uses it reason- 
ably without interfering with the enjoy- 
ment of that wall by the other co-owner 
or without doing anything which would 
weaken, damage, increase or ` diminish 
the wall enjoyed in common, he is-entitled 
to do what he’ likes, and the +other co- 
owners will have no cause for complaint 
unless the acts alleged amount to his 
ouster or to the destruction "of the party 
wall. The opening of an aperture in 
the common wall by a' co-owner should, 
therefore, be treated as incidental to the 
enjoyment of the common property, 
and it does not amount to trespass upon 
the right of the other co-owner which 
would entitle him to prevent ‘such tres- 
pass by physical obstruction or by an 
action in a Court of law When there is 
no scope for such an action, a co-owner 
cannot be deemed: to have acquired a 
right of easement by prescription to 
ancient light and air through -those 
apertures. o [Para. 7.] 
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Appeal against the decree of the District 
Court. Ramanathapuram at Madurai 
in A.S. No. 121 of 1975, preferred against 
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The Court delivered the following 


Jupement.—This is\ an appeal by the 
plaintiff from the judgment and decree 
of the learned District ‘Judge, Rama- 
nathapuram at Madurai dismissing A.S. 
No. 121 of 1975 on the file of his Court 
and confirming the judgment of the 
learned Subordinate Judge, Ramanatha- 
puram at Madurai, dismissing O.S. No. 
75 of 1973, a ‘suit instituted by the 
plaintiff for declaration that: the suit 
wall marked AB in'the sketch annexed 
to the plaint is the exclusive wall of the 
plaintiff, for declaration that the plaintiff 
is.entitled: to.right of easement for free . 
flow of light and air through the ~win- 
dows marked W-3 to W-7 in the afore- 
said sketch,.for a: permanent’ injunction 
restraining. the defendant and his men 
from’ interfering in -any way with the 
plaintiff’s right to light and air through . 
the said windows and for a mandatory 
injunction directing ‘the defendant to 
remove the terraced portion of the build- 
ing immediately west of the, windows 
W-1 and W-2 and the constructions. 
put up by him west of the windows W-3 
and W-4. F 


2. The house bearing door' No. 97 in 
Periapallivasal St.. Virudhunagar origi- 
nally belonged to Kader Mohideen 
Rowther, father of the plaintiff. The 
father of the plaintiff inherited a portion 
of thé said property from ‘his father 
and purchased the remaining portion 
under a registered - sale deed dated, 
59nd Octobèr,” 1910. The ‘old construc- 
tions were demolished and new construc- 
tions were put up in the year 1911 or 
1912. According to the plaintiff, it 
was his: father who constructed the 
western wall as well as the eastern wall 
for the building bearing ‘door No. 97. 
At the time of the construction of the 
walls, the plaintiff’s father put up five, 
windows on the groundfloor marked as 
W:1 to W-5 in the plaint sketch and two 
windows in the upstairs portion marked 
as W-6 and W-/. The said windows 
are ancient windows through which 
the house was getting light and air from 
the open space on the western side. The 
plaintiff’s contention is that the western 
wall of the said door No. 97, which’ is 
the subject-matter of the suit, is ‘his 
exclusiye wall--and that ‘he has acquired 


í 
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an easementary right for his house 
through the windows W-1 to W-7. 


3. The western house bearing door 
No. 96 originally belonged to one Ismail 
Rowther, son ‘of Hussain Rowther. 
According to the plaintiff, originally 
there was a construction only on the 
southern portion of the said house. and 
the. remaining portion was a vacant 
site, and the owner of-that building had 
absolutely no right whatsoever to the 
western wall of door No. 97.° One 
Arunachala Nadar purchased the eastern 
half of door No. 96 from one Abdul 
‘Kader Rowther in the year 1958. He 
removed the terraced portion that was 
then in existence and which was below 
the level of the windows W-1 and W-2 
in the suit wall and put up a new con- 
- struction in 1959 at a higher _ level, 
- thereby obstructing the two windows. 
He also put up a tiled verandah adjoin- 
ing the suit wall and sloping towards 
south. That construction also, accord- 
ing’ to the plaintiff, obstructed a portion 
of window No. 4 in the suit-.wall. The 
plaintiff contends that as he was at 
Madurai at the time of the said con~ 
struction, he was not aware of them 
and as soon as he came to know about 
the constructions, he issued a notice 
on 2lst October, 1959, to Arunachala 
Nadar calling upon him to remove the 
offending constructions. There ‘was 
talk of compromise and Arunachala 
Nadar agreed to remove the offending 
portions in order to facilitate the free 
flow of the light and air to the house of 
the plaintiff through the windows W-1, 
W-2 and W-4 and removed the tiled 
construction adjoining the window W-4. 
However, he did not remove the 
construction which was causing obstruc- 
tion to the other two windows. Subse- 
guently, the defendant purchased door 
No. 96 from Arunachala Nadar under 
“a registered sale deed, dated. 22nd 
January, 1973. In that document, the 
suit wall is described as a common wall. 
The contention of the plaintiff is that 
this recital is false and has+been intro- 
duced deliberately for the purpose of 
utting forward a false claim to the suit 
wall. The defendant applied to the 
Virudhunagar Municipality for recon- 
struction of his building. He filed a 
plan showing the suit wall as a com- 
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mon wall. The plaintiff sent a petition 
to the Commissioner of Virudhunagar 
Municipality objecting to the issue of 
permission to the defendant for putting 
up constructions in such a manner as 
to affect his right to the suit wall and 
also his easementary right of light and 
air through the windows in the suit wall. 
He also gave a complaint to the police 
on 19th April, 1973. The police made 
an enquiry. According to the plaintiff, 
he and- the defendant gave an under- 
taking to the police not to put up any 
new construction without settling their 
disputes either with the aid of mediators 
or through a competent Court. Over- 
ruling the objections raised by the 
plaintiff, the Commissioner of Virudhu- 
nagar Municipality granted permission 
to the defendant to put up constructions. 
In pursuance of that permission, the 
defendant started digging up the grounds 
to lay the foundation of his building 
close to the suit wall. The, plaintiff 


‘once again sought the help of the police. 


On :23rd May, 1973, the plaintiff 
received a copy of the order, dated 2\st 
March, 1973, passed by the Commis- 
sioner of the Municipality granting 
permission to the defendant to put up 
constructions. He directed the plaintiff 
to seek his remedy.:in a civil Court. 
According to the plaintiff, he rushed to 
Madurai immediately to take necessary 


legal action against the defendant, and 


taking advantage -of his absence from 
Virudhunagar, the defendant removed 
the tiled roof adjoining the fourth 
window from the south and raised the 
east-west (sic) window in between the 
windows W-3 and W-4-to such a height 
as to obstruct the said windows. He 
also laid rafters from north to,south in 
order to put up a terrace over them. 
The contention of the plaintiff is that if 
the defendant is permitted to construct 
a “building, the passage of light and air 
through the windows W-3 and W-4 
would be completely cut off and his 
building will become unfit for occupa- 
tion. 


4, The contention of the defendant 
is that the wall is a common wall, that 
both the buildings have been in existence 
even from prior to 1900, that in a Will 
dated 17th July, 1934 in respect of door 
No. 96 and some other properties, 


ud 
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which was attested by the father of the 
plaintiff, the suit wall has, been described 
as a common wall, that all the windows 
in the disputed wall had been closed 
even during the lifetime of the plaintiff’s 
grandfather, that Arunachala Nadar 
remodelled the then existing building 
and that the claim of the plaintiff for 
easementary right of light and air is 
untenable and has been put forward 
merely to harass the defendant who 
has purchased the building despite the 
attempt of the plaintiff to purchase 
the same. 


5. It has been found by the Courts 
below that the suit wall is a common 
wall and that the plaintiff is not exclu- 
sively entitled to the wall. This finding 
is based on evidence, oral and documen- 
tary, adduced by both sides. This 
finding of the Courts below is correct. 
The trial Court has further found that 
by reason of the construction put up 
by the defendant, the windows W-1 
and W-2 in the southernmost portion 
of the suit wall had been closed even 
in the year 1958 when door No. 96 
belonged to Arunachala Nadar and 
that even according to the plaintiff 
there is no obstruction to the passing 
of light and air through the window 
W-5 or the windows W-6 and W-7. 
It has been further found by the learned 
Subordinate Judge that even according 
to the plaintiff there is no offending 
construction blocking W-3 and W-4. 
These findings of fact have been con- 
curred in by the learned District Judge. 
Therefore, on facts, the plaintiff is 
not entitled to the injunction prayed for. 
The plaintiff has not established that 
there was such a substantial deprivation 
of light and air to his house as to render 
the occupation of his house uncomfort- 
able, according to the ordmary notions 
of mankind and as beneficially as before. 


6. The question to be considered is 
whether the plaintiff is entitled to the 
injunction prayed for in view of the fact 
that the windows, through which he 
claims easementary right, are situate 
in the common wall belonging to the 
plaintiff and the defendant. This ques- 
tion was considered by a Bench of the 
Bombay High Court in Rau Bai Moham- 
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bat v. Lal Bai Mulchand1, and it was 
held that: 


“There can be no question of easement 
as regards light and air in the case 
of joint property. Both parties were 
entitled to the full ownership of this 
wall, and the plaintiff after the fire 
in 1884, repaired the party wall with 
the consent and acquiescence of the 
defendants. Then the result would 
be as was decided in Jmamband v. 
Rahimbai?, that where one of two 
neighbouring’ owners raises a party 
wall, the other owner either giving 
his consent or acquiescing, the raised 
portion of the wall assumes the same 
character as the old party wall on 
which it stands. If the plaintiff opened 
apertures in the wall he could not 
` acquire an easement of light and air 
through these windows over the defen- 
dants’ premises. It would be open 
to the defendants to object to the 
windows being opened, and even if 
they did not file a suit that would 
not prevent them from blocking the 
windows opened by the plaintiff so 
as to look over the defendant’spremises. 


The plaintiff therefore was not entitled 
to the injunction sought for in the 
plaint.....-.... 7 


In Konda v. Ramaswami?, Sundara Ayyar 
and Sadasiva Ayyar, JJ., held that :— 


“ there is no reason, why a person who 
walks along a certain land without the 
permission of the true owner and in 
the assertion of a right to walk should 
not create in favour of the enjoyer a 
prescriptive right of easement, simply 
because he mistakenly supposes that 
he is the owner of the land or asserts 
that his act of enjoyment is sufficient 
to give him the ownership by prescrip- 
tion.” 


Similarly in Venkata Varaha Dikshitar v. 
Subbaraya Pillai4, it was held that a ‘‘false 
belief of ownership does not necessarily 
preclude the acquisition of a right of ease- 
ment”. However, in Attorney General of 





l. A.LR. 1926 Bom. 545 (1). 

2. LL.R. 49 Bom. 586; A.I.R. 1925 Bom. 
372. 
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Southern Nigeria v. John Holt and Co., Liver- 
fool Lid., the Privy Council held that— 


** An easement, however, is constituted 
over a servient tenement in favour of a 
dominant tenement. In substance the 
owner of the dominant tenement 

. throughout admits that the property 
is in another, and that the right being 
built, up or asserted is the right over 
the property of that other....” 


Therefore, the learned Judges of the Bench 
of this Court, who heard an appeal in the 
first instance in the case reported in 
Subba Rao v. Lakshman Rao*, thought that 
the judgment of this Court referred to 
earlier may have to be modified in view 
of the decision of the Judicial Committee 
which. was based not on the Indian 
Easement Act but on the English law. 
Odgers, J., who was one of the two 
Judges who made the reference, was of the 
opinion “that the ruling in Konda v. Rama- 
swami’, with great deference to the opi- 
nion of the two eminent Judges who de- 
cided it, is wrong and that if a man exer- 
cises a right with the animus or conscious- 
ness that'he is exercising a proprietary 
right in his own Jand and not a right over 
another’s land he cannot acquire a right 
of easement by prescription”. In ans- 
wering the reference, the Full Bench held 
that— 


“The learned Judges in Konda v Rama- 
. swami3, seem to imply that the asser- 
tion of ownership during the period 
of user is not fatal to the success of a 
claim to an easement. To this pro- 
position we cannot assent. Our opi- 
nion is that while the mere putting for- 
ward of a wider claim in legal proceed- 
ings is not conchisive against the right 
of easement, yet the question quo 
animo agerilt—to what purported charac- 
ter are the acts of user to be ascribed, 
is one which the Court must answer, 
- and if Konda, v. Ramaswami®,implied the 
contrary we think ii is wrongly deci- 
ded. We agree with the conclusion 
of Shearman, J., in yall v. Lord 
Northfieldt, that acts done during th 





1. (1915) A.C. 599, 618. 

2. 23 L.W. 609:1.L.R.49 Mad.820: ALR. 
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statutory periods which are only re- 
ferable to a purported character of 
owner cannot validate a subsequent 
claim to an easement. The question of 
animus in this case is one of fact.....” 


Therefore, a person cannot acquire an 
easement -unless he acts with the know- 
ledge that it is a case of dominant and 
servient tenement, and he is exercising a 








ment, 
ment of light and air over property jointl 
owned by him with others. A Berch of 
the Bombay High Court in Narayan Bal- 
want v. Shankar Wamant, has held that “‘it is 
not possible for a person to acquire an 
easement of light and air through a 
window in a joint wall belonging to 
himself as well as to the owner of the 
other ' premises.” ` 


7. The ratio behind these decisions is that 
when one of the owners of a common 
wall opens windows in that common wall, 
he does so in exercise of his rights as a 










by physical 
period of enjoyment cannot be acquired 
as an easement. Before time can com- 
mence to run under the Easement Act, 
there must be an invasion of some legal 
right. Acts, which are neither preventi- 
ble nor actionable cannot be relied upon 
to found an easement. In the case ofa 
common wall, each co-owner is entitled to 
a reasonable user of the wall owned in 
common, and so long as each co-owner 
uses it reasonably without interfering 
with the enjoyment of that wall by the 
other co-owner or without doing any- 
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the common property, and it does- not 
amount to trespass upon the right of the 
other co-owner which would entitle him 
to prevent such trespass by physical 


obstruction or by an action in a Court of 


law. When there is no scope for such an 
action, the plaintiff cannot be deemed to 
have acquired a right of easement by 


prescription to ancient light and air. 


through those apertures. 


8. In Nageswara Rao v. Ramachandra Rao's 
a Bench of the Andhra High Court has 


held that the co-owner of a joint wall: 


could not acquire an easement in respect 
of light and air through the windows in 
the joint wall whatever may be the period 
of his enjoyment prior to the date of the 
suit, as the normal method of enjoy- 
ment of joint wall also includes the 
enjoyment by opening windows or ventila- 
tors which could not give rise to any tres- 
pass so as to give a cause of action for an 
obstruction or a suit in a Civil Court to 
prevent it at the instance of the other 
owner. I follow this view of the Bench 
of the Andhra Pradesh High Court. 
Therefore, the plaintiff is not entitled to 
claim an easementary right by prescrip- 
tion to ancient light and air through the 
seven windows in the common wall. 
Hence the judgments and decrees, of the 
Courts below are confirmed, and this 
second appeal is dismissed with costs. 


S.J. 


‘Appeal ‘dismissed. 
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Hindu Law-—Co-widows—Partition by metes 
and bounds of properties left by husband— 
Validity—Co-widow’s power to effect final and 
absolute partition even before the Hindu 
Women’s Rights to Property Act—“Acquired by 
female Hindu at a partition’’...... in section 
14 (1) of Act (XXX of 1956)—Meaning of— 
Lease of land by one co-widow after partition 
—Other co-widow -executing a gift deed in 
respect of the land leased in favour of tenant— 
Would amount to- tenant’ setting up title 
against the landlady and would forfeit the 
lease'—Hindu' Succession Act (XXX of 
1956)— Transfer of Property Act (IV of 
1882), section 111 (g). 


K died on 18th September, 1942 leaving 
behind his two wives C and V. K also left 
behind properties including agricultural 
lands. ‘ The two widows in 1943 effected 
a final partition of the properties by metes 
and bounds..” In respect of one of the suit 
properties which fell to V’s share in par- 
tition, V leased it to X who was a nephew 
of the deceased K. C, the other widow 
executed a settlement ‘deed purporting 
to gift to the second defendant X, 
an undivided half share of the properties 
left by her late husband. Thereafter 
X disputed the title of V to the suit pro- 
perties leased to him. V filed the suit fo 
declaration and possession. ‘The defen-z 
dants C and X contended that the widows 
had no right to effect a final partition. 
The suit was decreed. The defendants C 
and x who failed in the lower appellate 
Court filed a second appeal. l 


Held: Even before the Hindu Women’s 
Rights to Property Act was made applica- 
ble to. agricultural lands, under the 
textual Hindu Law there could be a final 
and absolute partition between co-widows 
by mutual consent. [Paras. 9 and 13.] 


Even under the Hindu Law co-widows 
can put an end to the right of survivor- 
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ship and in case there had been a final 
and absolute partition by metes and 
bounds between them there would be 


no further right of survivorship between- 


the two. [Para. 10.] 


Under the Hindu Women’s Rights to 
Property Act, 1937, on the death of her 
husband, a widow gets the same share 
as the son. That means she would be 
entitled to enforce a final and absolute. 
partition even though the co-widows or 
any other sharer may not contend for 
such a partition. [Para. 11.] 


The words ‘ acquired by a female Hindu. . 
at a partition’ in the Explanation to section 
14 (1) of the Hindu Succession Act 
would not refer to properties given to a 
female Hindu (even though it might be 
under a partition deed) in lieu of mainte- 
nance or arrears of maintenance since 
the Explanation refers to acquisition of 
properties in lieu of maintenance or 
arrears of maintenance as distinct from 
properties acquired at a partition. Hence 
the words “ acquired by a female Hindu.. 
at a partition’? cannot mean that she 
should not have had any pre-existing 
right in the property. [Para. 15.] 


It is true that ‘possession’ contemplated in 
section 14 (1) need not necessarily be 
physical possession but it would include 
constructive possession also. [Para. 17.] 


The plaintiff by virtue of the partition was 
in exclusive possession of the suit properties 
and the right of survivorship, even 
assuming that it continued, came to an 
end when the Hindu Succession Act 
came into force and the first defendant(@) 
was neither in physical nor constructive 
possession of the suit properties nor had 
she any right to possession because of the 
partition of the year 1943 and therefore 
only the plaintiff’s right to the suit.pro- 
perties enlarged into an absolute estate by 
virtue of section 14 (1). [Para. 18.] 


It was to be noted that within five months 
of the execution of the lease deed in 
favour of the plaintiff, the second defen- 
dant (X) obtamed a gift deed from the 
first defendant (C) in respect of all the pro- 
perties inclusive of the properties which 
he took on lease. The. very taking of the 
gift from the first defendant, would go 
to show that he set up title in the first 
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defendant and in himself. Undoubtedly- 
he was setting up a hostile title and there- 
fore the finding that he had forfeited the 
lease .was right. [Para, 19.] 


Cases referred to: — 


Karpogathacht v. Nagarathinathachi, (1965) 
2 An.W.R. (S.C.) 61: (1965) 2 
$.C.J. 445 : (1965) 2 M.L.J. (8.C.) 61: 
A.R. 1965 S.C. 1752; Munnalal v. 
Rajkumar, A.LR. 1962 S.C. 1493 ; 
Sampathkumarı v. Lakshmiammal, I.L.R. 
(1962) Mad. 832 : 75 L.W. 639 : (1962) 
2 MLL.J..464: A.LR. 1963 Mad. 50 ; 
Nagama Naicker v, Ponnuchinnayan, (1970) 
1 M.L.J. 437; Mohamed Amir v. 
Municipal Board, Sitapur, (1966) 1 S.C.J. 
484: A.I.R. 1965 S.C. 1923. 


Appeal against the decree of the District 
Judge, Coimbatore, in A.S. No. 129 of 
972, 


T.R. Ramachandran and T.R. Rajagopalan, 
for Appellant. 


S. Nainarsundaram, V. Natarajan and FV. 
Nicholas, for Respondent. i 


The Court delivered the following 


Jupoment.—The defendants are the 
appellants. The appeal arises out of a 
suit for declaration~ of title in respect of 
the ` suit properties, : for permanent 
injunction in respect of one item and for 
recovery of possession and other reliefs 
in respect of another. 


2. The plaintiff and the first defen- 
dart are the widows of one Kandaswami 
Gounder who died on [8th September, 
1942. He had no issue. He left consi- 
derable immovable properties in the 
shape of agricultural lands. The case 
of the plaintiff has been that even in the 
year 1943 there had been a final partition 
of the properties by metes and bounds 
between the two widows by mutual con- 
sen7, that in the said partition the suit 
properties fell to her (plaintiff’s) share, 


` that in respect of one of the suit properties 


(item 2 of first schedule) the second de- 
fendant’'whois noother than Kandaswam} 
Gounder’s brother’s son became a tenant 
under the plaintiff and that as the second 
defendant failed to pay the rent and began 
disputing her title along with the first 
delendant, the suit was necessitated. It 
is under Exhibit A-1 dated 12th February 
1964, the second defendant became 


ki 


1) 


lessee of one of the suit properties under 
the plaintiff, but ` within five months 
thereafter, that is, under Exhibit A-5, 
-dated 13th July, 1964, the first defendant 
` purported to gift.to the’ second defen- 
-dant an undivided half share-in the 
‘properties left by her late husband, 
Kandaswami Gounder. The - second 
defendant, by virtue of the above settle- 
‘ment deed disputed his lessor’s (plaintiff’s) 
‘title contending that he had: become the 
-owner of an undivided half share in the 
. Suit properties. Only thereafter the 
‘suit out of which this second. appeal arises 
“came to be filed. ` E ; 


3. As I said, the case of the plaintiff ha 
‘been that there had been a final partition 
“by metes and bounds. by mutual consent 
‘between her .and ‘the first defendant 


‘even in the year 1943 and that in the said . 


“partition, the suit properties’ fell to her 
share. It is her further case, that by virtue 
of the Hindu Succession Aci, 1956, she 
became the absolute owner of the pro- 
‘perties including the suit properties which 
fell to her share in the above said parti- 
‘tion. « Y ! 


‘4, The defendants inter alia contended 
that there was no final partition as claim- 
ed by the plaintiff, that zhe division 
of the properties was only for the purpose 
‘of convenient enjoyment and not a 
final and absolute partition’ and ‘that 
therefore there is no question of the 
plaintiff getting a. declaration of title .in 
respect of thé suit properties.. _ = 
5. The trial Judge gave a halting. find- 
ing regarding’the question - of partition: 
‘He found that the partition as claimed 
iby the plaintiff was not true but still there 
“was a partition arrangement under which 
she ‘became entitled: to the properties 
an question. Therefore; ‘the learned 
Judge held that the settlement deed, 
‘purporting to giftan undivided half share 
of the properties executed by the first 
defendant in favour of the second defen- 
dant, is not valid in respect of the pro- 
perties in question, that- the plaintiff is 
entitled to an injunction , in ‘respect ‘of 
item 1 and recovery of possession of item 
2 of the plaint first schedule properties 
and that she is also entitled to arrears of 
mesne profits at a particular sum in res- 
pect of item 2. The future mesne pro- 
‘fits regarding this item wes directed to 
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be determined in separate application. _ 
He awarded costs to the plaintiff, but 
limited it to a certain sum." - 


-6. The defendants filed an appeal to 


the District Judge of Coimbatore against 
the decree and judgment of the trial 
Court. The plaintiff filed 2 memoran- 
dum of cross-objections claiming that 
the trial Court ought to have awarded 
past mesne profits at a higher rate and it 
was also not right in restricting the quan- 
tum of costs. 


7. The first appellate Court, on a 
review of the entire evidence, has given 
a finding that the partition of the year 
_1943 between the plaintiff and the first 
defendant was a final ‘and absolute parti- 
tion by metes and bounds of the proper- 
ties left by Kandaswamy Gounder and 


‘that therefore,-the plaintiff-was entitled 


to the relief of declaration of title in res. 


„pect of the suit properties as well as for 


injunction in respect ‘of item 1 and for 
possession in respect of item 2 of the plaint 
first schedule properties. It had been 
contended before the first appellate 
Court that the second defendant was in 
any event entitled to the benefits .of the 
Cultivating Tenants Protection Act and 
that therefore he cannot be evicted from 
item 2. ..This. contention-has also been 
negatived by the first appellate Court 
an. the decree for possession ,granted by 
the’ trial Court was co ed. The 
appellate Judge further held that the plain- 
tiff was not entitled to any amount more 
than the amount awarded bythe trial — 
Court: regarding arrears Of mesne_ pro- 
fits, but the trial Court was not right in 
restrictirg thé- costs. Only regarding 
the quéstion of costs, the momorandum 
of cross-objectiOns was allowed. The 
appeal filed by the defendants was dis- 
missed. with cCsts. i 


8. In this second appeal by the defen- 
dants, the cOntenticn of Mr. T., R. 
Ramachandran, learned cOunsel for 
the appellants, is that in 1943, there 
could not in law be a final and absolute 
partiticn between the two widows, thet 
then they bad only a widOw’s estate in 
all the properties left by their late 
husband, Kandaswami Gounder, that 
they could divide only the uSufructs 
from the- properties and for the purpcses 
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- Of convenience, they were in separate 
p2ssession Of the properties, that the 
‘Tight of survivorship between the two 
widows cOntinued and that on the 
coming into force Of the Hindu Succes- 
sion Act, 1956, both the widows became 
absolute Owners of the entire estate left 
by -Kandaswami Gounder, Tt is his 
contention that only after the coming 
into force.of the -Hindu Succession Act, 
.the question of a final partition by metes 
-and bounds between -the two widows 
would arise and that therefore the 
plaintiff’s suitfor a declaration of title 
` -in respect of the suit properties On the 
ground that they had been allotted to 
‘her in the partition of the year 1943 is 
-not well-founded. In respect of item 
“No, 2 which is in the possession of the 
-second defendant as a lessee, the further 
contention is that even if the defendants 
fail on the first point, the plaintiff 
would not be entitled to recovery of 
“possession of item No. 2. The conten- 
‘tion is that the second defendant has 
-nOt forfeited the lease On the ground 
of denial of title as- contended by the 
plaintiff and that therefore, as a lessee, 
‘he would be entitled to protection under 
the Cultivating Tenants Protection Act 
and not liable tobe evicted. 7 >° ʻi 
9. I-am unable tò accept ‘any of these 
‘contentions, The main‘ contention is 
about the plaintiff’s title to the suit pro- 
perties, It is to be noted that the ‘present 
contention: of the learned cOunsel, as 
referred to earlier, is raised for the first 
time Only now. There is admittedly 
no pleading, nor’ was it raised in the 
‘Court below, , What is more, it had not 
been raised ever. in the grounds of 
second appeal. Even `s0, the” question 
being One Of law, the learned counsel 
was allowed tO put forth his arguments 
On the question. The contention, as 
already seen, is that in law there cannot 
be a ‘final and absolute partition between 
iwo widows inasmuch as they had only 
a widOw’s estate and the joint title of 
the widows cannot be put an end- to, 
Learned counsel ‘referred to certain 
passages in Mayne’s Hindu Law for the 
purpose Of pressing „his point. that One 
of the two widows in this case had no 
right to demand a final “and absolute 
partition. There can be no dispute that 
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“two widows inherit their 
_propertiés, they. take tOgether one estate 
„as joint tenants with rights of survivor- 
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in 1943, when the Hindu Women’s 
Rights to Property Act Fad not become 
applicable to agricultural lands, neither 
.the plaintiff nor the first defendant in 
‘this case had a right to demand an abso- 
Jute and final partition which would 
yut an end tO joint title to the estate.’ 

t what the learned cOunsel overlooked 

is that even before the Hindu Women’s 
Rights to Property Act was made appli-|: 
cable tO agricultural lands, there can 






. be a final and absolute partition between| 


the two widows by mutual consent, 


10. In Karpogathachi ` v. Nagarthi- 
nathachit, it is pointed Out that when 
husband’s 


‘Ship and equal beneficial enjoyment 
and. that’one without the consent of the 


-Other cannot enforce an absolute parti- 


tion Of the estate .so as to destroy the 
right Of survivorship, However, it- was 
-recogniséd that there can be'an absolute 
and final partition of.the estate destroy- 
-ing the right of survivorship by mutual 
consent Of the widows. In that case, 
on facts it .was found that there had 
been- no final and absolute partition 
and that thé ‘partition arrangement was 
-only for--the Ose” Of convenient 
‘enjoyment, But in the ~present case, 
_as ‘already seen, the finding of fact by 
‘the first appellate Court which cannot 
be challenged, and in fact rightly not 
‘challenged by Mr. T. R. Ramachan- 
dran, is that by consent Of the two widows. 
‘there had been a final and absolute 
‘partition by metes' and bounds of the 
‘properties left by Kandaswami Gounder.. 
‘In the !face of such-a finding, it is idle 
to- contend that the right of survivorship 
continued even ‘after the said partition 
of the year 1943, It must -be remem- 
bered. that even under the Hindu Law 
it is-Open to ¢he cO-widoOvs tO-put an 
end to the right of survivorship and i 
there-had really been a final and absolute 
‘partition by metes and bounds, as held 
by the first appellate Court, there can 
be--ro further right of -survivorshi 
‘between the two. f | 
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11. Even the theory that one of the 
two cO-widows is not entitled to demand 
a final and absolute partition so as to 
put an end to the right of sutvivorship 

been given the go-by under the 
Hindy Women’s Rights to Property Act, 
1937, Under that Act, on the death of 
her husband, the widow gets the same 
share asthe son; That means She would 
be entitled to enforce a final and abso- 
lute partition. even though the co- 
widows or any Other sharer may not 
consent for such a partition. In 
Munnalal v, Rajkumari, it is pointed out 
that ‘the Legislature by enacting the 
Hindu Women’s Rights to Property Act, 


1937, madea significant’ departure . 


from the textual law. 


12. ‘But it is- pointed Out on ‘behalf of 
the defendants that in the present case 
Kandaswami Gounder having died in 
` 1942 and the partition between the two 
widows being in 1943, when the Hindu 
Women’s Rightsto Property Act, 1937, 
had no application to agricultural lands, 
the change effected: under that Act has 
no application to -the present case, 
Per cOntra, it is cOntended On behalf 
of the plaintiff-respondent- that after 
the 1937 Act was made applicable to 
agricultural lands (it was so made appli- 
cable in November, 1946 by “Madras 
Act XXVI_ of 1947), one widow could 
have demanded a final and - absolute 
partition so.as to put an end to the right 
of survivorship and that'the mere fact 
that there had already been a partition 
between the two could not make any 
difference. a te 


13. But I think it is unnecessary to 
pursue. this point because it cannot be 
disputed that even prior to the. appli- 
cation of the 1937 Act, under the textual 
law, there can be a final and absolute 

ition sO as tO put an end to the right 
of survivorship by mutual cCnsent cf 
the widows. Thatis what has happened 
in this case. It is needless to stress that 
in this case the finding of fact by the 
first appellate Court 1s that by consent 
of the plaintiff and the first defendant, 
ttere had been a final and absolute 
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partition of the properties left. by Kanda- 
swami Gounder. y i ` J : 


14. Mr. T. R. Ramachandran, learned 

counsel for the. appellants, contended 
that the plaintiff in this case cannot be 
said to haye acquired: the suit property 
under the partition of 1943, inasmuch 
ag she along with the first defendant 
had inherited a widOw’s estate on the 
death of Kandaswami’ Gcunder and that 
therefore it-cannot be claimed by the 
plaintiff that by virtue Of section 14 (1) 
of the Hindu Succession Act, she had 
become the absclute owner Of the suit 
properties. In this- connection, learned 
counsel referred to` Sampatkkumari v. 
Lakshmiammal?. ‘There the-question -was 
whether section 14 (2) applied because 
of the recitals contained in the parti- 
tion deed between the widows. At 
page 60, the Division Bench observed 
that the partition deed does not in any 
way Testrict the Ordinary Hindu widow’s 
estate which each of the widows would 
otherwise- have had in..the- properties 
on that date, It was further pointed 
Out that the recitals in the partition deed 
merely’ stated what would Otherwise 
have happened, namely,. that the prc- 
perty wuld g9 to the heirs according 
to law, and: that there: was, no clause 
whatever in. the. deed restricting. the 
ordinary Hindu women’s estate which 
the two- widows would normally have. 
Jt was further pointed out that the 
widows did not ‘acquire’ the right to 
the property ' only under the partition 
deed, for the simple reason that they 
had acquired the right even previously 
by. inheritance as widows of their hus- 
band and ‘the partition merely divided. 
the property by allotting some to one 
widow-anä the rest to the other widow. 
Ona behalf of the appellants herein the 
observations of the Division. Bench that 
the word ‘acquired’ in section 14 - (2) 
the -acquisition the 
widows should not have had any interest 
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nised 4-pre-existing right of the widow, 
it is nOt a case Of the widow ‘acquiring? 
the property as contemplated under 
that sub-section and that under ‘such 


circumstances that- sub-section would: 


have no application, But wken section 
14 (1) speaks Of a female Hindu acquir- 
ing property before or after the com- 
mercement Of the Act, the question 
- is whether the acquisition contemplated 
shOuld necessarily be without any pre- 
existing right whatsoever. The Expla- 
nation tO section 14 (1) defines the word 
““prr perty’ occurring in that sub-section 
asincluding both moveable and immove- 
able’ preperty acquired by -a female 
Hirdu by inheritance Or devise, or at a 
partition, or in lieu Of maintenance’ or 
arrears Of maintenance etc, The con- 
tention or behalf of the plaintiff-respon- 
dent is that in this case, in any event, 
there having been a partition (whether 
the ‘widows were entitled to enter into 
a final and. absolute partition or not) 
in the year 1943, it must be held that 
the plaintiff acquired the suit preperties 
under the said partition as contemplated 
under secticn 14 (1) and as she is in 
Possessicn, her widCw’s estate became 
an absolute estate: However, the con- 
tention “on behalf of the appellants is 
that the plaintiff did -not ‘acquire’ ‘the 
Suit properties under the partition inas- 
much as she along-with the first defendant 
had inherited: a widOw’s estate’ in the 
pr perties on the death of their husband, 
But it should be remembered that the 
Explanation to section 14 (1) ‘Specifically 
Tefers to acquisition ‘of properties under 
a partition. Ore can get a share under 
a partition Cnly if he or she had some 
Pre-existing right in the same. It is 
true that in a partition in a family, a 
wCman may be allotted certain proper- 
. ties even though she had no pre-existing 
right to'a share because of her right to 
maintenance Or arrears Of maintenance. 
‘But as already seen the Explanation to 
section 14 (1) specifically refers to pro- 
perty -acquired in lieu of maintenance, 
fot arrears Of maintenance apart CELT 
-pro acquired, at a partition, What 
Lice is that the words ‘acquired by 
a female Hindu........ at a partition’? 
would not refer tO properties given to 
a female Hindu (even though it might 
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be under a partition deed) in lieu -ofi 
maintenance Or arrears of maintenance, 
for the simple reason, the Explanation 
refers to acquisition of properties in 
lieu of maintenance or arrears of main- 
tenance as distinct from property acquir- 
If a female Hindu 
does not have a pre-existing right to a 
Share, and she is not given property in 
lieu Of maintenance:Or arrears of main. 
tenance, but still if property is given 
to her under a partition deed it would 
be a case Of pure. gift. The mere fact 
that the property is given to the female 
Hindu under a partition deed would 
not mean that she did not acquire 
the prperty by- way of gift and that 
she so acquired “‘at a partition’. I am 
of the view that the words ‘acquired 
by a female Hindu...... at a parti- 
tion’? do not mean that she should not 
have had. any pre-existing right in the 
property. l l 


: koas 
16. Assuming, that the plaintif did 
not acquire the suit properties under 
the partition on the ground that she 
kad acquired them even earlier; I fail 
to see how the defendants can resist 
the plaintif’s claim, Undoubtedly the 
plaintif® - was in possession of the suit 
Properties when the Hindu Succession 
Act, came.into force. There can be no 
dispute that the widOw’s estate `of the 
plaintif in the suit properties enlarged 
into an absolute estate by virtue of 
section 14 (1). But the purp^rt of the 
contention of Mr. T. R. Ramachandran, 
is that not Only the plaintif but also 
the first defendant should be deemed 
to have been in eoo of the suit 
roperties (as well as- other properties 
Pet by their husband), that he plaintif 
cannot be said to have been in exclusive 
possession Of the suit prop2rties and that 
not Only the plaintif but also 
the first defendant got an absolute title 
to the suit properties and Other pro. 
parties. This contention is fallacious, 


17. For the present discussion I am 
assuming that the partition of the year 
1943, even though factually a final and 
absolute partition by c %nsent of.the two 
widc ws, is not valid in law as contended 
by the learned counsel for the defen- 
dants-appellants. But the question is 


I} 


whether in spite of the partition the first 
defendant can be deemed to have been 
in jOint pssession. of the Suit properties 
with the plaintiff on the date when the 
Hindu Succession, Act came into force, 
It is needless to stress that.on facts there 
is a clear finding by the first appellate 
Court that by consent of the two widows 
there was a final and absOlute partition 
of the properties left by their husband 
and that each widOw was in separate 
p ssession of the properties that fell to 
her respective share, Even assuming 
that the widows had no right to effect 
Such an absOlute “partition putting an 
end to the right Of survivorship, I fail 
to see how the two widows can be said 
to have been in joint possession of the 
suit properties and Other prcperties left 
by their husband. It cannot be disputed 
and in fact it is not disputed that what- 
ever be the legal effect of the ‘partition 
of the year 1943, the two widcws were 
bound by that partition during their 
lifetime. In “other words, they having 
-effected by mutual consent a final parti- 
tion, it was not Open to any One of them 
to claim a -re-allotment or possession of 
the properties allotted to the other, 
Under such circumstances, I am unable 
to agree with the contention that both 
‘the widows should be deemed to have 
been in joint possession of the entire 
estate in spite of the division of the 
year 1943. It is true that‘ possession” 
contemplated in section 14 (1) need not 
necessarily be physical possession but 
it wOuld include’ constructive possession 
also, But I am quite clear that the first 
defendant cannot be deemed to have 
been in cOnstructive possession of the 
suit properties in view Of the partition 
of the year 1943, by which the two widows 
were bound during their lifetime. That 
means the first defendant does not get 
any right to the suit prcperties by virtue 
of section 14 (1) of the Hindu Succession 
Act. i i 


18. There'is nO use saying that the 
tight of survivorship continued on, ‘the 
ground that the widows had no right to 
effect a final and absolute partition, 
Assuming such a right continued, On the 
coming into force of the Hindu ‘Succes. 
sion Act, that right cOmes.to.an end 
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(vide Nagama Naicker v. Ponnuchinnayyan)? 
The plaintif by virtue Of the partition 
was in exclusive possession of the suit 
properties and the right of survivorship, 
even assuming that it continued, came 
tO an end when the Hindu Succession 
Act came into force and the first defen- 
dant was neither in physical nor con- 
structive pssession Of the suit pr perties 
nor had she any right tO possession 
because Of the partition of the: year 
1943 and therefore .only the plaintiff’s; 
right to.the suit properties enlarged into 
an absolute estate by virtue of section 
14 (1). : = wes 


19. The only other question argued 
is whether the second. defendant is a 
cultivating tenant in respect Of item 
No, 2 of the suit properties and whether 
he is entitled to protection under the 
Cultivating Tenants Protection Act. 
The contention on behalf of the defen- 
dants, as already said, is that the second 
defendant never denied the plaintiffs 
title and therefore the Courts belCw are 
not right in holding that he has forfeited 
the lease. I am unable to agree with 
this contention. In Mokamed Amir v. 
‘Municipal Board, Sitapur”, On facts it 
had been held that there was no denial 
‘of title by the tenant. But that decision 
has no, application to the present case 


“because here undoubtedly . the second 


defendant had denied the plaintiff's 
title and under the circumstances. there 
can be no doubt that such denial was 


‘wilful. _Itis to be noted that within five 


months of the execution of the lease 
deed in favoyr of the plaintiff, the 
second defendant Obtains a gift deed 


from tke first defendant in respect of 


all the properties inclusive of the pro- 
perties which he took on lease, The 
vary taking of the gift from the first 
-defendant would go to show that he set 
up title in the first defendant and in 
himself. It is true that in the written 


-statement the' second defendant states 


that he neither denies nor affirms the 


‘plaintiff’s title. But such a stand has 


evidently been taken only tO. get Over 
the.plaintifi’s pleathat the second defen- 


dant“ ‘had forfeited’ the lease. Exhibit 





1.. (1970) 1 M.L.J. 437. - R 
2. (1966) 1S.C.J. 484: A.I.R. 1965 S.C.1923. 
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A-2 is the Office. copy Of the notiċe, dated 
igth March, 1968 sent by the plaintiff 
to =the. defendants. In. this notice the 
plaintiff charges the second defendant 
of: having taken the settlement deed 
from the first defendant in derogation 
of his p2sition as a lessee under her. 
Exhibit -A-4 dated 29th March, 1968 
is the reply notice by the second defen- 
dant. through his advocate. In this 
reply the stand taken is that the gift 
under the settlement deed is perfectly 
valid. That undoubtedly means, the 
secOnd defendant claims title to. an 
‘undivided half share in item 2. Of, the 
suit properties (which is the one which 
he had taken on lease). among other 
properties: In fact, even in the suit, 
he does not give up his claim under the 
settlement deed. Under such circum- 
stances, the self-serving statement by 
-the second defendant made in bis plead- 
ing that he neither denied nor affirmed 
the`plaintiff’s title is of no avail.. Un- 
doubtedly he is setting up a hostile title 
and therefore the finding that he has 
forfeited the lease is right. 
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into between the first defendant, second 
defendant and the fourth defendant acting, 
„as guardian of the pleintiff andthe third 
defendant who were then minors, -The 
plaintiff who was bern cn 18th Septem- 
ber, 1939 filed the svit on 2nd July, 1962 
to set aside the earlier partition after at- 
taining majority on the ground-that the 
earlier. partition -was unfair and unequal 
and, therefore, was not valid and_ binding 
On the plaintiff. The defendants pleaded 
thac-the earlier ‘partition was binding 
inasmuch as it .was acted. upon by all 
the parties and also that the suit was 
barred by limitation. The trial Court 
held that though the partition was unfair, 
unjust and unequal, the suit itself was 
barred by limitation, as the plaintiff had 
not filed the suit within three years after 
attaining majority. The plaintif and some 
Of the defendants filed appeals. 


Held, the plaintiff in this case cOuld not 
ig ore the earlier transaction of partition 
to which he waseo nomine a party and 
proceed to ask for a fresh partition with- 
out setting - aside the earlier partition 
-either On the ground of fraud or illegality 
or On the ground that it was ur fair and 
‘unequal and prejudicial.. . [Para. 23.] 


The period of limitation before which the 
plaintiff should file a suitfor setting ` aside 
the dociment of partition would be three 
„years Of his attaining majority. The 
plaintif could notignore or set aside the 
partition that tock place (on 20th April, 
1951) as the suit had been filed On 2nd 
July, 1962, three years after his attaining 
majority.” . ae [Para. 24,} 


Cases referred to . 


Lal Bahadur: Singh vw. Sispal Singh, (1892) 
I.L.R. 14 All. 498 ; Ratnam Chettiar v. 


- S.N. Ruppuswami, (1976) 1- S.C.C. 214 : 


(1976) 1 S.C.R. 863: A.I.R. 1976 S.C. 1; 
- Chandirapa v.- Danaya, (1895) T.L.R. 19 
Bom. 593; Balakishan Das v. Ram Narain 
Saku, (1903) ILL.R. 30 Cel. 7398; Range- 
sapi V. Nagarathnamma, (1934) I.L.R. 57 
Mad. 95: 38 L.W. 676: 65 “M.L.J. 
630 : A.I.R. 1933 Mad. 890. 


, Appeal and mem. Of cross-Objections in 


A.S. 103 of 1970 against the decree of the 


. Sub-Court, Vellore, dated 8th November, 
_ 1068in O.S. No.45 0f 1964. . . E 


1) 


R. Vaidyanathan ard R. 
for Appellants. .- 


R.S. Mani and Balamukund Doss, for Res- 
pondents. ` MS 


The Qurt delivered the following 

Jupcmenr.—Both these appeals arise Out 
of the decision in O.S. No, 45 of 1964 on 
the file cf the Sub-Gourt, Vellore. A.5S.No. 
-389 of 1969 has been filed. by defendants 
18 to 22 and-A.S. No:-103 of 1970 has 
been. filed by the plaintiffin the said sult. 


Ramaswamy Iyengar, 


- 


2, The said suit was one for partition of 
the lands described.in Schedule C to the 
plaint into four shares and of the house des- 
-cribed in, Schedule B and -the properties 
-described in Schedule D into five shares, 
and for allotting:the plaintiff one such 
share after setting aside ‘the partition 
deed, dated 20th: April, 1951, and the 
alienations of some Of the suit properties 
‘by defendants 1-to 3, if need be, and for 
directing the first defendant to render 
accounts in respect of the joint family 
properties which were in her management 
frcm 1st October, 1951-till the date of the 
filing of the suit. The plaintiff and‘de- 
-fendants 2 ard 3-are brothers, being the 
sOng-of One Vengan Ghetti, who: died on 
loth November, 1944, by ris third wife, 
she fourth defendant, Vengan Ghetti 
had another son; Perumal Ghetti by his 
second, wife and the said, Perumal Ghetti 
‘died on 1st April, 1951 and the first 
defendant is his widow. 


3. According to the plaintiff the proper- 
ties described in Schedules B, G and D tO 
the plaint are properties left by Vengan 
Chetti and that on his death the plaintiff 
and defendants 2 and 3 and the -deceased 
husband of the first defendart each be- 
came entitled to a one-fourth share in tke 
agricultural properties and a ‘One-fifth 
share in the nOn-agricultural properties, 
the fourth defendant being entitled to the 
balance One-fifth ‘share in the non-agri- 
cultural properties. After Vengan’s death 
the deceased husband. of the first defen- 
dant being his eldest sor. was.the mana. 
ger of the joint family, On his death the 
first defendant, his wife, .continued to 
manage the properties belonging to the 
joint family. On or about 20th April, 
1951, a registered ` partition came . to 
be entered into between the first 
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defendant, second defendant and the 
fourth defendant acting as guardian of 
the plaintiff and the third defendant who 
were then minors. It is the case of the 
plaintiff that the said partition -brought. 
about by the partition deed dated 20th 
April, 1951, was unequal, unfair. and wm- 
just, that though the plaintiff and defen- 
dants 2 to 4 were together entitled to a 
4]5th share in the non-agricultural pro- 
perties and a 3/4th share in the agricul- 
tural properties, the. first defendant had 
been allotted half share in the joint 
family properties absolutely for herself, 
that the first defendant has played a 
fraud on the plaintifs mother and took 
a much larger share than what she was 
legally entitled to, that the plaintiffs 


mother . was not competent to act as his 


guardian and she did not’ pro perly -safe- 
guard the minor’s interest, that though the 
plaintifs mother was entitled to a share 
in the properties she was not given- any 
share in the partition, that valuable pro- 
perties had been allotted to the first de~ 
fendant while useless properties have been 
allotted to the skare of the plaintiffs and 
defendants 2 and 3, that most of the move- 
ables belonging to thejointfamily were not 
divided, but were allowed to be in the 
prssession Of the first defendant, that ficti< 
tious debts were allotted to the share 
of the first defendant while real debts 
were allotted’ to the share of the plaintiff 
and defendants 2 and 3, and that, there- 
fore, the partition deed cannot be taken 
to be valid and binding ôn the plaintiff, 
4. Perumal Chettiar, while he was the 
manager of the family had sold the lands 
described as items 14 to 16in the plaint G 
Schedule to the 12th defendant under a 
registered sale-deed dated. 12th Noven- 
ber, 1948 for an alleged consideration of 
Rs. 3,000. The plaintiff’s case is that the 
said sale isnot supported by considera- 
tion nor was it made for any necessity 
or benefit of the family, that there was n° 
need to sell any property belcnging to the 
‘oint family as the income therefrom was 
considerable and that the said alienation 
+g not binding on him or his share in the 


"5. Subsequent to the death- of Perumal 


Chettiar, defendants ? and 3 have aliena- 


ted the lands described ir. iterrs 6 to 12in 
the plaintG Schedule and the houses des- 
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cribed as items 3 and 6 in the plaint B 
Schedule to defendants 5 to 10 and 19 
under various sale deeds. The first 
defendant had sold to the 11th defendant 
the oil mill and the machinery and the 
building described as item 1 Of the plaint 
D Schedule with a view to defrayd and 
defeat the rights of the plaintiff’ Accord- 
ing tO the plaintiff the said sale deeds 
executed by defendants 1 tO 3 are all 
fraudulert, void and not binding on him 
as they ate not supported by considera- 
tion and they have been made without 
any -necessity or benefit and that the 
recitals as tO consideration, in. those sale 
deeds are all false and fictitious. 


6. Defendants 2 and 3 had executed ` a 
mortgage in favour of the 7th defendart. 
The plaintiff alleges that the said mort- 
Sage is not also supp?rted by considéra- 
tion andis, therefore, not binding on him. 


7. The 1gth defendant had sold the 
house described as items 3 in the plaint 
B Schedule to one Parthasarathi C hetti, 
and he having died, his legai representa- 
tives defendants 18 tO 22 are in possession 
and enjoyment of the same, The plain- 


tiff states that the said sale also is not. 


binding on him, 

8. The house described as item 4 in 
plaint B Schedule has been sold by defer- 
dants 2 to 4 during the minority of the 
plaintiff to one Mts. Francis after taking 
an agreement of recOnveyance in their 
favour. One Padmavathi Ammal, the 
23rd, defendant has purchased the right 
of recOnveyance in Court auction. Subse- 
quently, she purchased the said pr perty 
On 24th April, 1965. The plaintiff con- 
tends that the said sale is not bindirg on 
him as the consideration, for the transac- 
tion is quite inadequate and that there 
was no necessity for the said sale. 


9. Subsequent to the institution of the 
Sult, the first defendant died, and her 
legal representatives, defendants 14 to 17 
have been brought on record. 


10.. Defendants 14 to 17, the legal re- 
presentatives of the first defendant con- 
tended as follows:—After the death of 
Perumal Chettiar, the. first defendant was 
not in management Of the family pro- 
perties, and it is the fOurth defendant 
who was in management, Sometime 
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after the death of. Perumal Chetti. alf 
the heirs of Vengan Chetti desired to- 
effect an amicable partition of the family- 
prcperties, At the instance of Panchayat- 
dars a registered partition deed dated 
20th April, 1951 was executed. between 
the parties. The fourth deferdant did 
not act negligently in the said transac-- 
tion, and no fraud was played upor. her 
by the first defendant or by the Pancha~ 
yatdars, The division is fair and equi-- 
table and, therefore, the plairtiff is not 
-entitled to have itset aside. Even other~ 
-wise, the said partition, deed has been 
acted upon by al] the partiesincluding the 
plaintiff, Scme of the properties having 
beenalienatedto strangers by the sharers, 
it isnot passible to go back on these tran- - 
sactions, ‘The plaintiff having been born. 
On 18th September, 1939, the present 
Suit questioning tke partition is barred 


` by limitation asithas been filed m^re than. 


three years after his attaining majority. 
The third defendant filed O.S. No. 373 
Of 1956 in the Court of the District 
Mursif, Vellore, for the same -relief, but 
it was not prosecuted. The plaintiff was. 
-4 party to the said suit and, therefore, the 
present suit was incompetent. As re- 
gards m°veables, their case was that the 
first defendant was not in p?ssession of 


‘any Of the moveables, cash, jewels, and 
Other valuables belonging to the family,. 
‘and it is defendants 2 to 4 who were in 


‘Possession of the same and are accOunta-- 
ble. 


11. Defendants 2 to6 remained ex parte, 


The seventh defendant resisted tke svit 
contending that the mortgage in his 
favour was executed by tle plaintiff 


along with defendants 2and g for Rs,2,500 


and the borrowing was for necessary pur- 
pse, Hence, itis binding on the plain-. 
tiff, In any event, the suit is barred by- 
limitation since tke plaintiff was more 
‘than 21 years cf age On the date of the- 


: filing of the suit. 


12. The. 8th defendant contested the suit: 
contending that defendants 2 and 3 who 
were minor members of the joint family- 
sold the lands described as items 9 to 12 
in the plaint C Schedulefor Rs. 2,000 on 


' 17th November, 1961, that the sale was. 


made for raising funds for installing a 
pumpset to 2 well belonging to the family 


1] 


situate in S. No. 301 and for purchasing 
accessories thereto and for the discharge 
of a decree debt’ due to one Periasamt 
Chettiar, that Rs. 500 was gi to him 
(sic) in cash on the date of the execution 
of the sale deed and the balance cf Rs. 
1,500 was paid in the presence cf tke 
Sub-Registrar to defendarts 2 and 3 at 
the time of the registratior.,, and, therefcre, 
the plaintiff cannot seek to set aside the 
said alienation. The 8th deferndant-whko 
-is also a purchaser Cf items 6, 7 and 13 of 
plaint C schedule at Rs, 2,000,-who had in 
turn purchased the same from defendants 
2and 3 by a sale deed dated 7th February, 


1958 has filed an additional written state- . 


ment statine that the sale of these items 
was made by defendants 2 and 3 and the 
- 4th defendant acting as guardian of the 
minor’ plaintiff for the purp%se Of dis- 
charging the debts incurred, by the family 
for litigation, and, therefore, the said sale 
is binding on the plaintiff. 


13. The gth defendant defended the suit 
‘contending that the mortgagein his favour 
wasexcuted by the second defendantin his 
capacity as joint family manager on 25th 
Mery, 1956 for discharging family debts and 
agricultural expenses, and, therefcre, it is 
binding on the plaintiff. i 


x4. The 11th defendant resisted the suit 
contending that she isa bona fide purchaser 
of the Oil mill described as item 1 cf the 
plaint D schedule and that even if there is 
a re-partitior, the’ said item should be 
_allotted to the skare of the alienor in 
eguity. : 


15, The 12th defendant who is tFe pur- 
- chasèr of items 14 to 16 cf the plaint G 
schedule contended that Perumal Ghetti 
and the 4th defendant were in need of 
money, for their business, and therefore, 
they persuaded her and her husband to 
purchase the said items for Rs. 3,000, that 
subsequent to the purchase she had made 
considerable improvements to the land 
by levelling them and 
at a cost of Rs. 2,000, and, therefore the 
plaintiff is not entitled to question the sale 


and that in any event, she is entitled to` 


get reimbursement of the cost of improve- 
ments. 


16, The 13th defendant defended the 


ML J—Ol 
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putting up a well - dants 2 to 4in O.S, Noe. 8 of 1961, and in 
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item 3 of B schedule tothe plaintin Gourt 
auctior. ir. pursuance Of a decree cbtained 
by ore Parthasarathy Chettiin O.S. No. 
143 of 1954 against the plaintiff and de- 
fendants 2 and 3. The legal representa- 
tives of the said Parthasarathi Chetti 
are defendants 18 to 22, and their case is 
that Perumal Chetti in bis capacity as 
the manager of the joint family had be~- 
come indebted to Messrs. S.T. Abboy 
-Chettiar and Sonsof Kancheepuramin the: 
matter Of purchase of javuli, that the said 


debt was allotted to. the share of the 
plaintif ard defendants 2 and 3 in a 
that. 


al entered. into in Igol,: t 
arthasarathi Chetti filed a. suit against 
the plaintiff and defendants 2 and 3 in 
-O.S.No.143 0f 1954. and obtained a decree, 
-thatin pursuance of the decree ke brought 
item 34 of the plaint Bschedulefor sale and 
the 13th defendant purchased it in G^urt 
‘auction and tock passession through G^urt 
-on 4th April, 1957, that subsequently, 
.the 1gth defendant transferred 1t to her 
deceased husband by a registered sale 
. deed, dated 11th July, 1960 and that 
-since then they are in p%ssession of the 
same. ‘Thus, the case of defendants 1,3 
-and 18 to 22 is that the plaintiff being eo 
nomine party to the suit, O.S. No.143, of 
' 1954, the Curt auction sale is binding 
on him, and, therefore, ke is not entitled 
- to question the validity of the same. 


v7. `The 23rd defendant-who isin posses~ 
-sion of the house in item 4 of the plaint 
B schedule has filed a written statement 
stating that the said item was sold by the 

laintif and. defendants 2, 3 and 4 to one 

ushpammal on 10th August, 1957, that 
the vendee executed an agreemert to 
reconvey the prcperty on 26th August, 
1957, that subsequently the vendors ex~ 
ercised their Option and sold the same tO" 
one Mrs. Francis executing an agreement 
to recOnvey in favour Of defendants 2 to 4, 
that subsequently Pushpammal obtained 
a decree against the plaintiff and defen- 


execution of the said decree brovght the 
said right of reconveyance to sale and 
that she had purchased it in Court auc- 
tion on 26th August, 1962, She, therefore 


- States that the plaintiff cannot challenge 
} i the various transactions. 
suit contending that she has purchased 


j She also con- 
tended that.she having been brought on 
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record only on 12tk March, 1966, the 
claim as 2gainst her is barred by limita- 
tion. 
18. On these rival contentions, the trial 
Court framed as many as 23 issues, Out 
of these issues, the substantial issues re- 
late to the question of the validity and 
the binding nature Of the partition deed 
‘and the question of limitation. After 
analysing the evidence adduced by the 
parties-with reference to the various issues 
the Court below held on the main ques- 
tion that the partition brought- about 
under Exhibit A-8, dated 20th April,1951 


‘between the first defendant, plaintiff and _ 


defendants 2 to 4 was unfair, unjust and 
unequal and is also prejudicial tothe 
plaintiff who was a minor. It-however 
held on the question of limitation that 
the -suit to set aside the partition deed 
‘amder Exhibit A-8 not having been filed by 
the plaintiff within 3 years after attaining 
majority, the claim for setting aside the 
-partition deed is barred by limitation, but 
that the plaintiff’s claim to a share in the 
joint family properties alienated by defen- 
-dants 2 to 4 subsequent to the partition 
was not. barred by limitation as the suit 
was well within 12 years of the date of 
alienation. On its view thatthe claim for 
setting aside the partition deed is barred by 


limitation, the lower Court has not chosen ~ 


to give any relief to the plaintiff for fresh 
partition as sought for by him. As re- 
_gards the relief claimed as against the 
alienees from defendants 2 to 4, the lower 
Court rejected the plaintiff’s claim 
in respect of alienations of items 1, 2 
and 4 of B schedule and items 1 to 7 
and 13 to 16 of C schedule. The 
plaintiff has, therefore, filed A.S. 
No. 103 of 1970 against the decision of 
the lower Court holding that the claim 
. for, setting aside the earlier partition 
‘deed under Exhibit A-8 is barred by 
limitation as also the finding of the lower 
Courtin relation to items 1, 2 and 4 of 
B schedule and items 1 to 7 and 13 to 
16 of C schedule. The - plaintiff has not 
‘ghosen to question the findings of the 


trial Court in respect of other alienated 
items. . : 


19.’ As against the finding of the lower 


Court relating to the setting aside of 


- the alienation of item 3 of B schedule, 
defendants 18 to 22 -have filed AS. 


JOURNAL REPORTS [1978 


No. 399 of 1969. contending that the 
alienation made by defendants 2 and 3 
to the 13th defendant is valid and bmd- 
ing on the plaintiff and that the subse- 
quent alienation by the 13th defendant 
in favour of Parthasarathi Chetty was 
legal and valid. l 


20. Thus the main question that has 
to be considered in the plaintiff’s appeal 
A.S. No. 103 of 1970 is as to whether 
the plaintiff can seek to set, aside the 
earlier partition to which he was -eo 
nomine a party beyond 3 years after attain- 
ing majority. The learned counsel ,for 
‘the plaintiff contends before me that once 
the partition is found to be unequal, 
unfair, unjust and prejudicial to. the 
minor, it need not be set aside within 
‘three years of attaining majority; but 
that’ it can be ignored altogether, and 
that in any event, even if such a parti- 
tion is to bé set aside, the limitation has 
to start only from the date of the know- 
Jedge of the unfairness of the partition. 
The question is how far the above con: 
tention can be accepted. 


21. As already. pointed out, the lowe! 
Court has given a finding that the parti 
tion under Exhibit A-8 is unfair, unequa 
and prejudicial to the interests of th 
minors. This finding which is in favou 
of the plaintiff has not been challenges 
by the respondents or by the appellant 
in A.S. No. 389 of 1969. I have tc 
therefore, proceed on the basis of th 
said finding. The learned counsel, i 
support of his submission, that onc 
the partition deed is found to be unfat 
and unequal it can be ignored and n 
setting aside is necessary, refers to tk 
following decisions. 


92. In Lal Bahadur Singhv. Sispal Singh 
‘certain members of the joint fami 
partitioned the family properties amo! 
them in such a way as to give one memb 
of: the family who, at the time of t 
partition was a minor, less than t 
share to which. he was entitled. T. 
minor was represented ‘in the partiti 
by his uncle who was not a natul 
.guardian, The minor, on attaini 
- majority brought a suit for recovery 
the full share to which he was entith 


a 


- 1. (1892) LLR 14 AU. 498. 
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It was held -by a Division Bench that 
the- suit was not-one for relief on the 
ground of fraud or mistake, inasmuch 
as the partition could- not under the 


circumstances affect-in any way the rights, 


‘of the minor and- that therefore, the 
suit was not subject to the limitation 
of three years prescribed by Articles 95 
and 96 of the second schedule of Act XV 
of 1877. But, the said ruling is based 
on: the special -facts of that case where 
the minor was not bound by his uncle’s 
act, that the uncle had no authority 
to barter away the minor’s rights and, 
that therefore, the minor can- ignore 
the partition entered into by his uncle. 
in Ratnam Chettiar v. S. N. Kuppuswamt*, 
a partition effected between the members 
of a Hindu undivided family was chal- 
lenged on, the ground that it was unfair, 
unjust and detrimental to the interests’ of 
certain ` minor  coparceners. The 
Supreme Court pointed out that when 
the partition is effected between the 
members of the Hindu undivided family 
which consists of minor coparceners 
it is binding on the minors also if it is 


done in good faith and in bona fide, 


manner taking into account the interests 
of the minors, that where, however, a 
partition effected between the members 
of the Hindu undivided family which 
consists of minors is proved to.be un- 
just and unfair and is detrimental to 
the interests of the minors, the partition 
can certainly be reopened whatever 
the length of time when the partition 
took -place. But, this decision cannot 
be taken to be an authority for the pro- 
position that whenever the partition is 
found to be unfair and unequal the same 
can be set aside without reference to 
the question of limitation. In the same 
‘decision the Supreme Court has pointed 
out: 7 


‘Tt is true that minors are. permitted 
inlaw to reopen a partition on proof 
that the partition has been i 
and unjust to them. Even so, so 
long as there is no fraud, unfair 
dealing or over-reaching by one 
T member as against another, Hindu 
law requires that a bona fide partition 
made on- the basis of the common 





1. (1976) 1 S.C.C. 214: (1976) 1 S.C.R. 863: 
ALR. 1976 S:C..1.0 0 wee 
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s = earet 
consent ` of -coparceners, must be res” 
pected and is irrevocable.” 


In this case, in. the partition under 
Exhibit A-8, the plaintiff was represented 
by his mother, the fourth defendant. 
The partition has also been acted upon. 
Even assuming that the partition is 


. found to be unfair, unequal and unjust, 


the plaintiff having been represented 
by his natural guardian is bound by the 
said partition until it is set aside at his 
instance on attaining majority. The ~ 
above decision of the Supreme Court 
does not deal with the question of limita- 
tion for a suit to set, aside a partition 
by a quondam minor, but it only deals 
with the right, of the quondam minor to 
have the partition set aside on the ground 
that the partition is unequal and unfair. 


253. In Chandtrapa v. -Danayat it was 
held that a partition made by a mother 
as guardian of her minor son is valid, 
that if it is just and legal it will bind 
the minor, that when the minor arrives 
at full age, he can however have it set 
aside if it can be shown-to be illegal or 
fraudulent, ‘and that a suit to set aside 
a partition by a minor is governed 
by Article 91 or 95, Schedule II of the 
Limitation Act XXV of 1877 and must 
be brought within three years after 
the ‘minor attained majority. In 
Balkishan Das ‘v. Ram Narain Sahu? 
the Privy Council observed: l 


“The question upon which their 
' Lordships have felt most difficulty 
- is whether the document can be consi- 

dered as binding upon the coparce- 

ners, who were minors at the date of 
it. But they think that in these 

‘proceedings ` they must treat it as 

binding upon them. There is no ` 

doubt: that a valid agreement for 
partition may be made during the 

minority of one or more of ‘the co- . 

parceners. That seems to follow from 

the admitted right of one coparcéner 


© to claim a partition; and (as _ has 


been said) if an agreement for partition 
could not be made binding on minors, 
a partition could .hardly ever take 
- place. No doubt, if the partition 


1... (1895) I.L.R.:19 Bom. 593. , 
2. (1903) 1.L.R. 30 Cal. 738. 
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was unfair or prejudicial to the minor’s 
interests, ‘he might, on attaming his 
majority, by proper proceedings, set 
it aside so far as regards himself.” 


In Kangasay v. Nagarathnammal, a Full 
Bench of this Court pointed out that a 
valid partition could be made outside 
the Court by the members of a joint 
family though some were minors at that 
time, that it is open to the adult co- 
parceners to express their intention 
to separate from others, that even 
though some coparceners are minors 
such intention to separate may be com- 
municated to the mothers or other 
natural guardians of the minors, that a 
partition effected by the adult copar- 
ceners with the mothers or other natural 
guardians of the minor coparceners 
representing the minors would be 
a valid partition and would -be 
binding on the minors though it 
-would be open to the minors when they 
come of age to take steps to have such a 
partition modified if their proper shares 
of the jomt family property have not 
been secured to them. From the above 


decisions it is clear that the plaintiff - 


in this case cannot ignore the earlier 
transaction of partition to which he was 
eo nomine a party and proceed to ask 
for a fresh partition without setting aside 
the earlier partition either on the ground 
of fraud’ or illegality or on the ground 
that it is unfair and unequal and preju- 
dicial.: 


24. Yf the earlier partition is to be 
set aside by the plaintiff, the question 
is as to what is the period of limitation 
for such a suit. According to the lear- 
ned counsel, limitation will begin from 
the ‘date of knowledge of the illegality 
or unfairness and not from the date of 
the ‘plaintiff attaining, majority. It is 
said ' that the plaintiff became aware of 
the fact that the partition is unfair and 
unequal only on 16th February, 1960, 
I am''not inclined to agree with the 
learned counsel that the three years 

will. not commence from the date of the 
plaintiff attaining majority. The minor 
as soon as he attains majority should 
be taken to have knowledge of the tran- 





1. (1934) LL.R. 57 Mad. 95: 38 L.W.. 676 
65 M: L-J. 630: AIR. 1933 Mad. 890 (FB). 
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sactions entered into by the guardiaD 
during minority. ‘Therefore, aor 
plaintiff should be taken to have had 
knowledge of the transaction on his 
attaining majority. | Therefore, the} 
period of limitation before which het 
should file a suit for setting aside thej, 
document of partition will be three years} 







therefore, agree with the Court. below 
that the plaintiff cannot ignore or set 
aside the partition that took place under 
Exhibit A-8 as the suit has been filed 
on 2nd July, 1962, three years after his. 
attaining majority. _ Though- the 
plaintiff came forward with a case that 
his date of birth is 2nd July, 1941, the 
lower Court has not accepted his , case, 
and it has specifically found that the 
plaintiff was born on 15th September, 
1939, and no material has been placed 
before this Court to take a contrary view. 


25. The next question is whether the 
plaintiff can challenge the alienation. 
to items 1, 2 and 4 of B schedule and 
Í to 7 and 13 to 16 of C schedule and. 
item 1 of D schedule. 


a x koo * 
[The discussion of facts is omitted—Ed.] 


It is not the case of the plaintiff that he 
offered -to repurchase the property by 
tendering the price and that defendants. 
5 and 6 or the 8th defendant refused 
the tender. The plaintiff not having 
exercised his option within the time 
stipulated, has no right to claim recon- 
veyance of these properties. The plain- 
tif is not therefore entitled to any relief 
im respect of the said items of properties. 
App. No. 103 of 1970 has, therefore; to- 
fail. : ; os 


26. App. No. 389 of 1969 has been filed 
by defendants 18 to 22 as regards item 3: 
of B schedule which has been decreed 
by the lower Court in favour of the 
plaintiff. 


+ Ei =! * 


[The discussion of facts is omitted.— 
Ed.] 


Exhibit B-27 shows tbat the 13th defen- 
dant took possession of the property 
purchased by him in Court auction in 
Exhibit A-442 of 1957 in O.S. No. 143 
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of 1954 on the file of the District Munsif 
Vellore, on 4th April, 1957. Therefore, 
having regard to the fact that the plain- 
tiff was eo nomine party in the suit ‘in 
O.S. No. 143 of 1954, and the execution 
proceedings thereon, the plaintiff cannot 
now challenge the validity of the decree 
or the said Court auction sale. Ona 
due consideration of the matter, I-am of 
the view that the lower Court is in error 
in- upholding the plaintiff’s claim as 
regards item 3 of B schedule. Defendants 
18 to 22 have acquired a valid title in 
relation to this itém by a transfer from 
the 13th-defendant who had in turn 
purchased the same in Court auction in 
execution of a decree obtained against 
the plaintiff and other defendants by 
the husband of the 18th defendant. 
A. S. No. 389 of 1969 has, oe 
to be allowed. - 


27. The 7th respondent in A.S. No. 
103 of 1970 has filed a memorandum of 
cross objections, and these ome 
relate -to three minor matters. 


{The discussion of facts is omitted—Ed.] 
* 4 mA -> 


Therefore, -this objection of the crosss 
objector has to be upheld. Therefore, 
the decree of the lower Court will be 
modified to indicate that the suit as 
“against the-8th defendant as also item 13 
is also dismissed so as to bring it in 
accord with the judgment. The cross- 
‘objections are ordered accordingly. ` 


28. In the - result, AS. No. 103 of 
1970 is dismissed with costs of contest- 
ing defendants, one set, A.S; No. 389 of 
1969. is’ allowed with costs. ‘The ‘cross- 
objections in A.S. No. 103 of 1970 is 
partly allowed. There will, however, 
be no order as to costs in the memo- 
randum of -cross objections. C.M.P. 
No. 10696 of 1975 is dismissed as un- 


necessary. : 
S.J. A.S.No. 103 of 1970 
i dismissed. 


AS. No 389 of 1969 
allowed, 
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IN THE HIGH COURT OF Jony 
CATURE AT MADRAS. 


PRESENT :—T. Ramaprasada Rao and 
S. Ratnavel Pandian, JJ. - À 


G. Shanmugham Chetty and - anoder 
“ee Appellants* 


\o 


V. 
Respondent. 


Indian Succession Act (XXXIX of 
1925), section 263, Explanation—Revo- ' 
cation of earlier 'grant—W. hen can be 
made—Allegation of fraud to be specifi- 
cally pleaded and proved—Just cause— 
What is—Discretion to be exercised 
judiciously. e3 


The discretion vested in the probate 
Court either to revoke or annul an 
earlier grant has to be judiciously exer- 
cised. - It is not every non-conformity 
with ‘procedural irregularities which were 
hot made an issue .at the time -of the 
grant, nor such infirmities which do ‘not 
shake the: foundation of the grant that 
would ever be the cause for revocation 
or annulment of an earlier grant. The 
expression ‘just cause’ explained in 
section 263 of the Indian Succession Act, 

is- obviously: illustrative and not exhaus- 
tive.. There may be cases where a just 
cause for revocation or annulment: is 
available, even though they may. not 
strictly come within the framework of 
the illustrations given in the Explanation 
to section 263 of the Act. -A mere error 
in form and procedure but not in subs- 
tance cannot: vitiate an | earlier grant. 

If, in a given case, fraud is alleged or a 
material concealment is suggested such 
fraud must not only be pleaded, but also 
be proved at least prima facie to enable 
the Court to re-act and issue a direction 
by way of a citation to the. primary 
grantees to lodge the original letters of 
administration in Court. Vague sugges- 
tions about concealment which do not 
go to the root of the.matter and which 
are not- material to the case, cannot also 

be considered as a just cause for revoca- 


Chinnammal © i aa 
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tion. In effect, therefore, there must be 
abundant material which is acceptable to 
a reasonable person to come to the 
conclusion that the Court has been misled 
in making the original grant and that 
there was a deliberate design and motive 
for the making of untrue allegations -of 
facts which are essential in point of 
law. No doubt the propounders of the 
will cannot take shelter by pleading that 
an untrue allegation of fact which. is 
essential in point’of ‘law, was ignorantly 
or inadvertently. made. If an allega- 
tion has been proved to be untrue and 
if that fact formed as it were the basis 
for the grant in law, then also the statute 
assumes by way of a fiction that therexis 
just cause for revocation. [Pare. Zul’ 


Tf once it is conceded that there was a 
will, a mistake- in the application for 
grant of letters of administration relat- 
ing to the place of the testator’s .death 
or the non-mention of the time of death 
is not- substantial matter which would 
come within clause (1) of the Explana- 
tion to section 263. Nor could it be said 
that within the meaning of clause (b) 
or (c) there was a fraudulent suppres- 
sion of true materials and projection of 
false particulars of facts essentially. in 
point of law to jusify the grant. 

`- [Para, 8.1] 


The “order revoking the order of. the 
issue of letters of administration was set 
aside. l i 


Z 
Cases referred to:— 


‘Anil Behari, Gosh v. Latika Bela Dassi, 
1955 S.C.J. 578: (1955) 2 M.L.J. 
(S. C.) 84: (1955) 2 S.C.R: 270: 
'ÀA.IR. 1955 S.C. 566; Sheopati Kuer 
y. Ramekant Dikshit, A:I.R. 1947 Pat. 
434; Venkataraman v. Janamandra Satya- 
vali, (1924) 46 M.L.J. 383: ‘A.I.R. 
1924 Mad. 578. => & 


‘Appeal under clause 15 of the Letters 
Patent.and Order 36, rule 11 of O.S. 
Rules against the order of the Honour- 
able Justice Mohan dated 20th Novem- 
ber, 1974 and made in the exercise of 
the Testamentary and Intestate Jurisdic- 
tion of this Court in Application No. 
1218 of 1974 in O.P. No. 287 of 1973. 


i 
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S. Govind Swaminathan for M. Rama- 
chandran, fer Appellants. : 


V. M. Lenin, for Respondent. 


The Order of the Court was made by © 


Ramaprasada Rao, J.—This is an appeal 
against the judgment of Mohan, J., who 
on an application filed by the respondent 
in this appeal revoked - the- probate 
granted in favour of the appellant by 
Paul, J. This order'is -dated 14th- 
February, 1974 whereunder he granted 
letters of administration to the will of one 
Alagiriswami Chetty. The respondent 
applicant has briefly stated in the affidavit 
in support of the Judge’s summons for 
revocation as follows :— i 


2. She was admittedly a person to 
whom notice was ordered before the 
grant. was made. But according .to the 
respondenť such a notice which was 
served on her on 12th January, 1974 was. 
not accompanied by the copy of the peti- 
tion filed for the grant and that no 
publication was made about the date of 
hearing of the testamentary proceedings 
and that she sought for inspection of the 
Zecords as per order of the Master of 
this Court dated 19th March, 1974 and’ 
it was only thereafter she entered’ 
caveat. But as by then the letters’ of 
administration was ordered on 14th 
February, 1974, the respondent’s allega- 
tion is that the grant was obtained on 
false and fraudulent misrepresentation. 
She concedes that she has-~ questioned 
the legality of the -will-in earlier pro- 
ceedings, but could not prosecute the 
litigation for want of funds. She is 
also aggrieved over the form of the peti- 
tion in that her name was not impleaded’ 
as one of the respondents. Accord- 
ing to her Alagiriswami Chetty, the 
testator, who is her husband, was under 
medical treatment and that the appellants 
manipulated to get a will from him, to 
her prejudice and to their advantage.. 
She refers to the prior litigation to which: 
she was a party and to which we shall 
presently make a reference to and’ 
would add that when the counsel for the 
appellants were contacted for a copy' of 
the original petition by the clerk of the 
respondent’s counsel, it was not ever 
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handed over to him. ‘Her further allega- 
tion is that in the petition for the issue 
of the grant, there are two important 
aspects which have been suppressed, 
namely, about the place of death of the 
testator and about the incompleteness of 
the affidavit of assets. According to her, 
the will dated 24th November, 1964 was 


revoked by a further will by the testator: 


himself in his last will and testament 
dated 17th March, 1966 and that, there- 
fore the grant of such a will which 
has been subsequently cancelled by 
the testator ought not to remain on 
record, Paul, J., granted the letters of 
administration after following the usual 
procedure. Mohan, J., however; thought 
that the allegations made by the: respon- 
dent in the affidavit for revocation of the 
grant were sufficient to revoke it and 
directed“ a citation -to issue to the 
appellants to lodge the original letters of 
administration in this Court. The appel- 
lants in spite of their opposition to the 
application for the revocation for the 
grant could not. succeed. Hence, the 


appeal. 


3. We shall now trace the a his- 
tory of this litigation, as it would furnish 


a sufficient background for the apprecia- ` 


tion of the facts and circumstances of the 
. subject-matter. 


4. On 12th December, 1959. and 2nd 
May, 1960, Alagiriswami Chetty executed 


two deeds of settlement which were ques- 
tioned by the respondent. The result ‘of 
it was a suit in this Court in C.S. No. 46 
of 1962 for maintenance of the respon- 
dent.’ This suit ended. in a compromise 
whereunder. she was awarded a sum of 
Rs. 500 as and towards -her maintenance 
and thereafter the above suit which was 
to set aside the settlement deeds ended. 
Then Alagiriswami Chetty executed the 
will which was the subject-matter of the 
grant by Paul, J., on 14th February, 
1974, lived for two years and more 


théreafter and died on: 17th March, 1966.. 
Once again the respondent initiated pro-. 


ceedings questioning the settlement deeds 
and the will. A pauper -Application 


No. 361 of 1967 to that effect was filed.. 


In those proceedings filed in forma 
È ET ee 
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pauperis Application No. 509 of 1967, 
was’ taken for the appointment of a 
receiver. One of us dismissed the said 
application. The- Master of this Court 
who heard the main ~pauper Applica- 
tion No. 361 of 1967 dismissed the same. 
A further appeal by the -respondent 
to Palaniswamy, J., sitting on- the 
original side was.also unsuccessful. ‘In ` 
the pauper application filed by her in 
1967 and until it was dismissed by this 
Court on 6th March, 1970 there was no 
whisper at all anywhere in the pleadings 
that the will dated 24th November, 1964 
was ever revoked. This allegation 
made by the respondent looms large in 
the present. proceedings under .appeal 
dnd in fact, the learned single Judge, 
who revoked the probate almost accepted 
this contention. After the challenge 
against the will dated 24th November, 
1964, which is obviously the only will, 
ended in 1970, the appellants filed for 


letters.of administration of the said will 


in O.P. No. 287 of 1973. In ‘hat 
petition though eo nomine the respondent 
was not made: a respondent to-the said. 
original petition, yet in paragraph- 8 ` to. 
that petition, the appellants have stated. 
that the respondent was the-junior widow 


of Alagiriswami Chetty. They. filed for 


the grant of letters of -administration as 
sole . beneficiaries .under the will and 
would say that the delay in seeking for the 
relief of the grant of letters of adminis- 
tration was not deliberate or wilful and 
that they were engaged in their business. 


activities and hence could- not come -up- 


earlier. To this they annexed the 
affidavit of assets.. It is common ground 
that -under directions of the learned 
Judge sitting. in testamentary- and 
intestate jurisdiction, notices were issued. 
amongst others to the-respondent , about 
the application of the appellants for. the 
grant of letters of administration with the 
will annexed of the will dated-21st. 
November; DOE of., V. AAD een 
Chetty. 


5, With the above anand we shalt 
now consider the allegations of the appli- 
cant.. The first allegation is that though 
notice of ‘the Original Petition No. 287 
of 1973 for the issuance of the grant was: 
sought to be served on her on 12th Janu-, 
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ary, "1974, it was not accompanied ‘by «a 
copy ‘of the petition in support thereof 
and that notice was not in the prescribed 
forim: According to her she contacted 
cher advocate who wanted her to keep a 
watch on the daily paper’ whereunder 
Notice will be published about the date of 
hearing and she alleges that no such publi- 
‘cation was made and that she came to 
know about the contents of the petition 
only after she inspected the records under 
orders of the Master- of this Court. 
‘Countering this allegation, the appellants 
‘would plead that no advocate entered 
appearance at that stage for her and 
that’ a - person. representing himself 
to be a-clerk of the , advocate appro- 
cached the appellants’ advocates and 
‘wanted ' a copy. The person, who 
approached the advocate was informed 
that the advocate said to have been engag- 
ed by the respondent should have either 
‘entered appearance in the High Court . or 
should at least write a letter to him asking 
for a copy. „Thereafter, the matter end- 
ed there. The appellants’ case is that due 
notice of the hearing of the petition for 
the grant was published , in the dailies, 
one. in the Madras Mail and the other in 
Swadesamitran and it is, therefore in- 
‘correct to suggest that no such publica- 
tion ‘was made. The first allegation is 
without substance. We are of the view 
that .the background of the case already 
teferred to by us and the specific allega- 
tion about the publication of the proceed- 
ings im the details were not brought 
‘before the notice of the learned Judge. 
He was obviously. persuaded by the fact 
that merely because she-entered a caveat, 
but after some delay the letters of 
administration granted earlier ought not 
+o stand and that it ought to be revoked. 
We are unable to share the view. There 
is nothing. on record to. show that as to 
-who. entered appearance for, the respon- 
dent at or.about the time when she 
sought for a copy of ‘the petition. The 
learned counsel for the respondent 
‘appearing before us is unable to satisfy 
us that there, was a genuine request made 
in writing by a competent or an autho- 
rised person -seeking for a copy.of the 
petition in support of O.P. No. 287 of 
1973. The. first objection therefore 
fails, i l 
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6. The second objection on merits is 
that there has been a suppression of 
true facts on important aspects. Firstly, 
it is said that the appellants in their 
petition incorrectly described the place 
of death as the Nursing Home, when, in 
fact, he died in the house and that’ the 
affidavit of assets is neither full nor 
complete. How the assets are incom- 
plete is not elucidated before us: The 
mere fact that there.is a mistake in the 
petition about the place of death of the 
testator cannot form the foundation for 
refusal of a grant or of the revocation of 
a proper grant made by a competent 
Court. It is in this context that the 
earlier history of this case looms large. 
The respondent was challenging the vali- 
dity of the will dated 21st November, 
1964. We have already made’ it clear 
that at no point of time, she referred to 
the other will and much less to a last 
will of Alagiriswami Chetty dated 17th 
March, 1966 said to have been written 
up by him. It is admitted before us 
that in the pauper Application No. 361 
of 1967, which was filed long after the 
date of execution of the alleged second 
will which apparently she was aware of 
and which was- to her benefit was not 
adverted’ to till she filed thè present 
application for revocation of the grant 
in 1974. The merits therefore in the 
above case which primarily revolve round 
the-above facts are'so simple-and -clinch- 
ing.. They do not prompt us to: accede 
to..the request of the respondent to 
sustain the order of revocation made ‘by 
Mohan, J. In fact, one of us. while 
dealing with the application for appoint- 
ment of a receiver in the pauper suit as 
above expressed that there was no plead- 
ing in support of the application -that 
fraud, misrepresentation or undue influ-. 
ence affected the will in ‘question. 
Regarding the allegation that the affida- 
vit of assets.does-not disclose. the correct. 
state of affairs, no material has been 
placed before us..to show that the con- 
tents therein are either untrue or 
incorrect. The exaggerated value given 
by the respondent that the estate- is 
worth Rs. 20 lakhs remains only as: a 
bare statement. Finding that the merits 
in this case are so. very clear and , un- 
ambiguous, learned counsel for the res- 
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spondent who’ was asked to sustain the 
-order appealed against based’ his argu- 
zments mostly on alleged legal infirmities 
in the matter of the grant. 


7. Strong reliance was placed upon 
-section 263 of the Indian Succession Act, 
“which reads as follows: 


“263. The grant of probate or letters 
of administration may be revoked or 
annulled for just cause. 


Explanation:—Just cause 
.deemed to exist where 


shall be 


(a) the proceedings to obtain the grant 
were detective in substance; or 


(b) the grant was obtained fraudulent- 
“ly by making a‘false suggestion or by 
‘concealing from- the Court something 
‘material to the case; or . 


(c) the grant was obtained by means 
«of an untrue allegation of a fact...... 
«essential in point of law to justify the 
‘grant, though such allegation was 
«made in ignorance or inadvertently } or 


(d) the grant has become useless and 
“inoperative through circumstances; or 


'(e) the person to whom the grant was 
-made has wilfully and without reason- 
-able cause omitted to exhibit an inven- 
tory or account in accordance with the 
provisions of Chapter VII of this 
Part, or has exhibited under that 
Chapter an inventory or account 
-which is untrue in a material respect.” 


(The discretion: -vested in the probate 
Court either to revoke or annul the 
earlier grant has to be judiciously exer- 
acised . It is not-every non-conformity 
iwith procedural irregularities which were 
{not made an issue at the time of the 
igrant, nor such infirmities which do not 
‘shake the foundation of the grant would 
Jever be the -cause for revocation ‘or 
annulment -of an earlier grant. The 
Jexpression ‘just cause’ explained in sec- 
‘ition 263 of the Indian Succession Act is 
obviously itlustrative and not exhaus- 
time. There maybe cases where a just 
cause for revocation or annulment is 
available, even though they may not 
strictly come pithin the. framework of 
M'L j—52 
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the illustrations given in the Explanation 
io section 263 of the Act. A mere error 
in form and procedure but not in subs- 
tance cannot vitiate as earlier grant. If 
in a given case fraud is alleged or a 
material concealment is suggested such 
fraud must not only be pleaded, but also 
be proved at least prima facie to enable 
the Court to re-act and issue a direction 
by way of a citation to the primary’ 
grantees to lodge the original letters of 
administration in Court. Vague sug- 
gestions about concealment which do not 
go into the root of the matter and-which 
is not material to the case, cannot also 
be considered as a just cause for revo- 
cation. In effect, therefore, there must 
be abundant material which is acceptp- 
ble to a reasonable person to come to the 
conclusion that the Court has been mis- 
led in making the original grant and that 
there was a deliberate design and a 
motive for the making of untrue allega- 
tions of facts which are essential in 
point of law. No doubt the pro- 
pounders of the will cannot take shelter 
by pleading that an untrue allegation of | 
fact which is essential in point of law, 
was ignorantly or inadvertently made. 
If an allegation has been proved to be 
untrue and if that fact formed as it were 
the basis for the grant in law, then also 
the statute assumes by way of a fiction 
that there is just cause for revocation. 
The other illustrative cases in the Expla- 
nation to section 263 of the Act which 
would enable the Court to revoke an 
earlier grant are where the grant has 
become useless or inoperative and where 
the person to whom the grant was made 
has wilfully and without reasonable cause 
omitted to exhibit an inventory or account 
‘or exhibited, one which is untrue in 
material particulars. The argument of 
the learned counsel for the respondent is 
that the proceedings were detective in 
substance and the grant was obtained 
fraudulently by making false allegations 
and that there has been a wilful omission 
to disclose a true inventory. - As regards 
the latter two objections there is no 
proof of such fraud or concealment of 
material particulars. What is argued 
is that the time of the death of 
the testator was not mentioned in the 
application for letters of administration 


410 


and even so the place where he died has 
been incorrectly stated. 


8. Another contention is that the alleg- 
ed last will of Alagiriswami Chetty said 


to have been executed by him in 1966- 


has been wantonly suppressed. These 
objections could. easily be answered. 
It is not in dispute that Alagiriswami 
Chetty executed an enforceable and a 
valid will on 21st November, 1964. It 
was this will which was the subject- 
matter of the earlier proceedings in 
Pauper Application No. 361 of 1967. 
The respondent did not pursue the matter 
proceedings in forma pauperis. Even 
after she was not enabled to prosecute her 
at that time there was no whisper that 
there was a second will of Alagiziswami 
Chetty said to have been executed on 
17th March, 1966. The allegation is 
that Alagiriswami Chetty made out a 
will but could not register it. This fact 
is only pleaded in the present applica- 
tion for revocation. ‘It was not even 
touched upon or referred to in the earlier 
- (proceedings. If once it is conceded by 
the respondent that there was a will 
dated 21st November, 1964 a mistake in 
the application for the grant relating to 
the place of death of the testator or the 
non-mention of the time of death are not 
substantial matters which would come 
within clause (1) to the Explanation to 
section 263 of the Indian Succession Act. 
Nor could ít be said that within the 
meaning of clause (0) or (c) there was 
a fraudulant suppression of true mate- 
rials and the projection of false parti- 
culars or facts essential in point of 
law to justify the grant. 


9. One other factor pressed into service 
under this clause of defective issue of 
the grant is that the respondent was not 
made eo nomine a party to the Origi- 
nal Petition and that citation was issued 
to her only by” Court after the scrutiny 
of the application for the grant of letters 
of administration. The fact that a per- 
son is not made a party to a proceeding 
cannot always.and. necessarily be wunder- 
stood as a proceeding which is defective 
in substance. .When the person inte- 
rested to enter a caveat -has_ been 
notified either. by a special notice through 
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Court or by general’. publication in the 
dailies as is contemplated under rule 30 
and rule 32 of the Original Side Rules 
obtaining in the High Court of Judica- 
ture at Madras, then it cannot be said 
that the proceedings to obtain the grant 
were defective in substance. Though 
a vague allegation was made that no- 
publications were made, it is now. proved 
beyond doubt that such publications were- 
made and a citation was also issued to- 
the respondent about the pendency of 'the- 
proceeding to obtain the grant. The 
respondent: attempted to contact the 
counsel appearing for the propounders. 
of the will through a clerk who did not 
have the requisite authority to obtain a: 
copy of the affidavit and the petition for- 
the grant. The appellants’ case is that: 
“somebody came with a-request ‘for a copy- 
of the petition'and he was asked to obtaim 
the requisite authority from a duly ap-- 
pointed counsel so that they could give a: 
copy of such petition and affidavit.” It: 
is not the case of the respondent that on 
the date when a request was made for- 
a copy of the affidavit and the petition,. 
her counsel entered appearance. It is. 
not even suggested that the clerk who- 
approached the counsel for the appellants. 
was authorised to get the copy of the- 
petition and the‘ affidavit. In those 
circumstances, we are unable to infer- 
any -fraud, false suggestion or untrue 
allegation of a. fact essential in point: 
of law not to justify the grant. 


10. The history of this litigation which: 
started in 1959 clearly establishes that 
the respondent had knowledge of the- 
will executed by Alagiriswami Chetty 
on 2lst November, 1964. She attempt- 
ed to challenge its validity in a civil pro- 
ceeding. She could not successfully 
do it. Her own case is that she was: 
alerted by her lawyer to keep a watch om 
the daily papers wherein a notice will be: 
published about the testamentary proceed- 
ings. She was admittedly served with 
notice ‘on 12th January, 1974. Except- 
ing for the bare pleading which now- 
appears’ to ‘be incorrect that there was no 
publication, the conduct of ‘the respon- 
dent is neither clear nor bona fide in not 
having appeared in Court‘and made the 
proceedings a contentious one.’ - 


1) 


11. The allegations of-fraud or the aver- 
ment as to the so-called-untrue allegations 
must be real and should not stand as bare 
imputations. This is a case which a cila- 
tion -has -been issued to the’ respondent. 
No factual: material has been placed be- 
fore us so as to conipel the exercise of our 
judicial discretion té-revoke the’ grant-and 
we are not provoked to-come to the ‘cori 
clusion that it''s necessary to have'the 
will proved ' afresh.-- Even in a: ‘case 
where there was an omission as to cita-’ 
tion, the Supreme Court in Anil Behari 
Gosh v. Latika Bala Dassi* stated thus :— 
“The omission’ to issue’ Citations .to 
~ persons:who should have been'apprised 
of the probate proceedings may. well: 
| be in a normal case a ground by itself 
for revocation of the grant. | But this’ 
is not an absolute right irrespective of 
other considerations - ges from the, 
„proved facts of a case” 


A fortiori therefore, if an poni 
to convert a ‘petition “into a contentious. 
suit was-given, tothe respondent and if 
the respondént, as is seen from her ear- 
lier conduct, ‘did not pursue ‘her challenge 
against the will, which she initiated in 
1967, it cannot’ be said a citation issued 
to her without making her a party to the 
original proceedings, is sufficient for the 
revocation-of the original grant: 


12. A Bench of the Patna High. oie 
in Sheo fati Kuer v. Ramakant Dikshit, A 
held the view that a defect arising out 
of the absence ‘of citation on thé proper 
person -1s not’ a- defect of substance and 
therefore, not a just- cause. ee 


13. A case more less in pari olen 
with the case “before us arose in’ our 
Court which was decided by a division 
Bench in Venkataraman v. Yanamandra 
Satyavati*®, - The question which arose 
therein was not doubt under section 50 
of the Probate and Administration. Act. 
Iti is common ground that the expression 
“just cause” appearing in’section 50 of 
nn 
l. 1955 S.C.J. 578: (1955) 2 M.LJ. (S.C). 
84: (1955) 2 S.C.R. 270: A.I.R. 1955 S.C. 566. 
2. A.I.R. 1947 Pat.434. 
3. (1924) 46 M.L.J. 383: A.I.R. 1924 Mad 
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the above Act’ ig sirhilar ` io the „present 
provision in section” 263 “of the indian 
Succession Act. The learned” “Judges 
invoked the “principles ‘of res judicata 
and refused to revoké also a grant merely, 
on the ground of an irfegular citation in 
the. proceedings. Following : ‘an - éarlier 
decision of the Calcitta’ High" Court, the 
learned Judges agreed with the view ‘that 
the mere absence of a special citation in 
proceedings in which probate-of-a will is 
granted:is not, where the person to whom 
a citation has not been issued is otherwise _ 
aware of -the proceedings; al ‘just’ cause’ 
for revocation. *:In‘that.case the will was 
the subject-matter of an earlier litigation- 
and when'an -occasion arose‘for the 
Judges.to consider whether such an earlier 
grant could «be revoked, they observ- 
ed that’ even -on the principle of. 
ras judicata -the application. for. revoca-. 
tion’ is not-maintainable. ‘They. finally: 
Said that it'is an elementary:-"-principle 
that where the party had'an ‘opportunity 
to put forward a particular just cause’ 


„and had ‘not. chosen :‘to ‘put it- ‘forward,’ 


he cannot be heard ‘to agitate- the same 
cause later and no-Court would, 'in their 
opinion allow -a ‘just cause’ ” already 
agitated and decided: upon before the 
gtant of-probate to ‘be again made ‘the 
subject of an application to revoke that 
grant, and it saw no difference in princi- 
ple between disallowing such an applica- 
tion on the ground of res judicata and 
disallowing it on the’. ‘ground that the 
party already. had a full opportunity - of 
putting. forward his just cause and 
omitted to do so. In the ‘instant case 
the knowledge of the respondent .about 
the existence of the will:and the. attempts 
made-by her to challenge the same in a 
civil- ‘Court. in which she failed, are all 
important-factors to, be taken.into consi- 
deration while adjudicating upon. the fact 
whether there is a just catise for revoca- 
tion. -The respondent had ‘the full 
opportunity of putting forwaid her. just 
cause .evenat the time when she. was 
served with ¿the ` citation. She did, not 
do ;so; for- reasons known to her., She 
cannot; therefore, be permitted to invoke 
the just and equitable rule in section 263 
- of the Indian Succession Act and ask the 
Court to revoke the original: grant. 
Moreover the respondent has not given 
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any details about the. second will also, 
which she claims she has full knowledge 
of. The learned Judge who revoked the. 
gtant was satisfied that there was another 
will dated ‘17th March; 1966. But it 
should be noted that this was not the case 
of the respondent in the earlier litiga- 
tiori. This appears to. be an after- 
thought. eS ye a 


14. The second ground on which the 
learned Judge, was apparently _ satisfied 
that there is just-cause. for revocation 1s 
‘based: upon’ the fact that the respondent 
took earnest efforts to-enter a caveat. 
No doubt, there is no inordinate delay in 
this case. But the circumstance to be 
noted is that after citation and after 
publication which was both: to. her 
knowledge, she did not enter caveat and 
challenge; the grant. What she ought 
to. have done she did not do. She can- 
not, therefore, in a circuitous manner 
and after having pretended to have ins- 
pected the records in: March, 1974 and 
obtained’ information about the grant of 
the probate. seek for revocation of the 
grant... We are unable, to share the view, 
that the conduct of the respondent in the 
earlier litigation is not sufficient in this 
` case to hold that there is no just cause 
at all- for such revocdtion. 


15.: ‘One other ground which was press- 
ed into Service anew’ by the _learned 
counsel was based on section 57 of the 
Indian Succession Act read with the 
provisions of the Hindu Succession Act 
of 1956. Under section 30 of. the 
Hindu Succession Act any Hindu may! 
dispose of: by will or other testamentary’ 
disposition which is capable of being so 
disposed of by him in ‘accordance with 
the provisions of the Indian Succession 
Act, 1925 or any other law for the 
time being’ in force applicable to Hindus. 
The other portions of the section are not 
necessary 'to be'noticed. We are unable 
to understand the implication of the 
argument as to how-the grant is hit by. 
the provisions of section 30:of the Hindu 
Succession Act. The respondent’s case 
is that Alagiriswami' ‘Chetty could dis- 


.. pose of his property under a will arid this ` 


is what he did. 


~ 
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16. We have already referred to the 
fact that there has not been a substantia- 
tion of the.allegation that the appellants 
to whom the grant was made originally 
have wilfully and. without reasonable 
cause omitted to exhibit an inventory or 
account in accordance with the provisions 
of Chapter VII of the Succession Act or 
that they have exhibited an inventory or 
account which is untrue in material res- 
pects. Excepting for the bare ipse dixit 
and unproved allegations in the pleadings 
that the estate is worth much more, there 
is nothing to indicate that the inventory 
filed or account rendered by the appellarits 
was in any way. untrue nor were material 
particulars omitted without reasonable 
cause. 


17. Since the respondent should „be 
deemed to have had full knowledge of the 
proceedings initiated by the appellants in 
Court in O.P. No. 287 of .1973 and 
since she failed to take any effort much 
less‘earnest effort to enter a*caveat and 
as in the background, of events she should 
bë deemed to have avoided «a contentious 
proceeding, since she could not substan- 
tiate.it in her earlier litigation and since 
she failed’ to act at a time when she 
should have and for -the reasons that 
there was no proof that there was a will 
dated 17th March, 1966 and for all the 
reasons above stated, we allow this appeal 
and set aside the judgment of Mohan, 
J., who revoked the order for the issu- 
ance of the letteřs of administration made 
by Paul, J., on 14th February, 1974. 


18. The Original Side Appeal is alow- 
ed, but there will be ‚no order as to 
costs. 


R.S. | » of Appeal allowed.. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. > 


(Special Original Jurisdiction .) 
PRESENT mS. ‘Mohan, J. 


Charles Robson . ,Petitioner* 


V. 


The State of Tamil Nadu represented 
by the Secretary to Government, 
Education Department, Madras-9 and 
another Respondents. 


Constitution of India (1950), Article 30 
— Petitioner correspondent of- High 
School—Temporary recognition granted: 
to school—Both boys and girls admitted’ 
—Exclusive Girls School 400 yards away 
—G.O. No. 1664, Education Depart- 
ment dated 19th October, 1972 passed 
against admission of girl students in 
Boys’ School when there was separate 
Girls’ school except wits approval of ins- 
pecting officer—Petitioner’s school - call- 
ed upon to obey terms of the G.O. — 
Government grant withheld — Funda- 
mental right of petitioner, if violated— 
G.O. whether liable to be struck down 
—G.O. only regulatory. =, 


In the present case, the right to establish 
an educational institution is not in any 
way interfered with. The administra- 
tion is not interfered with because of the 
direction by the Government to the peti- 
tioner not to admit girls when an exclu- 
sive girls school is available at a distance 
of 400 yards from the petitioner’s school. 
The petitioner’s right to impart educa- 
tion to boys is not in any way interfered 
with. Therefore it does not pertain to 
the realm of administration. Looked 
at. from that point of view, no right of 
- the petitioner has been violated. 


'[Para. 10.] 


'A careful reading of G.O. No. 164, Edu-- 
cation Department, dated 19th October, 
1972 clearly shows that it is: merely 
regulatory in character since it says that, 
in areas where there are separate giris’ 


* W.P.No. 4448 of 1975. 


CHARLES ROBSON v. STATE OF TAMIL NADU (Mohan, 7.) 


infringed. 


16th ‘December, 1977. 
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schools, girls should not under any circum- 
stance be admitted in boys’ schools except 
with the specific and prior approval of the 
inspecting officer and that too ‘for’ valid 
reasons. It does not deny the petitioner the 
right; but merely requires him to obtaitr 
prior approval. This may -be a good 
policy from the view of the Government. 
The Court cannot concern itself with the 
wisdom of such policy and hold that 
some right of the petitioner has been 
-  fPera. 11.) 

‘ (j 


Cases referred to:— 


Director of School Education v. Rev. 
Brother C. Arogiaswamy, (1971) ł 
M.L.J. 325: 84 L.W. 195: A.I.R. 
1971 Mad. 440: Rev. Br. A. Thomas 
v. Dy. Director of Schools, (1975) 1 
M.L.J. 353: 88 L.W. 791: A.I.R. 
1976 Mad. 214; St. Xaviers College v. 
State of Gujarat, (1974) 2'S.C.J. 381: 
(1975) 1 S.C.R- 173: A.I.R. 1974 
S. C. 1389; Rt. Rev. M.S. G. R. 
Mark Netto v. Government of Kerala, 
1976 K.L.T. 312: A.I.R. 1977 Ker. 


58: Kerala Education Bill case, 1959 


S.C.R. 995: 1959 S.C.J. 321: A.LR. 
1958-S.C. 956. l 


Petition under Article 226 of the Consti- 
tution of India, praying that in the 
circumstances stated therein and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari 
filed mandamus calling for the records in 
G.O. Ms. No. 1664, Education, dated 
19th October, 1972 on the. -file of Ist 
respondent and the consequential order 
of the 2nd respondent in R.C. No. 247819 
E2 of 1974 dated 18th June, 1975 and to 
quash ‘the said orders and to direct the 
respondents: and their subordinates and 
agents to forbear from interfering with 
the right of the petitioner in admitting 
girls in Dr. Samuel High School, Santha- 
puram, Kanyakumari District. ' 


T. Martin, for Petitioner. 


N. R.C handran, Government Pleader, 
for ‘Respondents. ; .. 


'The' Court made’ the following: ` 


Orver:—This writ petition for certiorari | 
filed. mandamus arises under the follow- 
ing circumstances. ‘The petitioner is’ 
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the Manager: and Correspondent of 
Dr. Samuel High School at Santhapuram 
at Kanyakumari District. 
C.S.I. Christian Community and_ he, is 
an Indian Christian, He is running a 


school which was established in 1935. It. 


began with; a preparatory class. -by the 
said Dr. Samuel, who is none other than 


the father of the petitioner. The school: 


became an English. medium School dur- 
ing the year 1938-39 with preparatory 
class to Form III. 
were admittéd in the school and such 
school was recognised by the Travaricore 
Government. Tt was upgraded to a high 
school. in the. year 1961-62- with the 


Standard IX and it became a completed 


High School, during 1963-64 and 
temporary recognition has been granted 
to the school under the. .Madras Educa- 
tion Rules. Both boys and girls have 
been admitted:in the school. 


2. The admission of students in the 
various schools in the State of Tamil 
Nadu was being regulated by the Madras 
Education Rules. The Government of 
Tamil ‘Nadu regulated the admission of 
girl students by issuing. G.O. Ms. 
No. 1664, Education Department, dated 
10th October, 1972 which runs as follows: 


“The Government direct that in areas 
where there are Separate girls schools, 

' giris - should not, under any circum- 
stances’ be admitted in boys’ schools 
except with the specific 
approval of the inspecting officers; and 
that too for valid reasons.. 


The’ ‘Government ree agree with the 


views of the Director of School Edu-. 


cation that this condition may also -be 
imposed for granting recognition to 
Secondary Schools. The Director is 
requested'to submit necessary’ draft 
amendments to the Tamil Nadu Edu- 
cational Rules for the approval of the 
Government”. l ; 
3. There,is a el ‘school by name 
Samuel | High School, Santhapuram, 
which is situate within 400 yards from 
` the petitioner’s'' ‘school, namely, Dr. 


Samuel High School, , Santhapuram, 
Kanyakumari © District. The girls? 
school was a Tamil Medium School 
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Both boys and girls: 


and prior, 
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from 1926. Im 1963,the school was 
upgraded into a ‘girls’ High School. The 
school is being managed by the C.S.I. 
Corporate Bady, ‘under the. Kanyakumari 
District C.S.I. Diocese. In the loca- 
lity, there are two ~ schools.. Inasmuch 
as by reason of the girl students being 
admitted irito a boys’ school like that of 
the petitioner, the petitioner was called 
upon to obey the terms of the G.O. Ms. 
No.: 1664, Education Department dated 
19th ‘October, 1972 extracted: above and: 
by proceedings dated 18th June, 1975, 
the Director of School Education, Madras 
issued instructions to the District Educa- 
tional Officer, Thuckalai that staff grant 
for Dr. Samuel High School, ` for the. 
month of June, 1975 need not be releas- 
ed, since the management has violated 
the. rules regarding -the admission ~ of_ 
girls,in boys school during 1975-76 also.. 
Therefore the petitioner has come up to 
this Court seeking, for certiorari. filed 
mandamus to quash the G.O. extracted 
above, and direct the respondent to for- 
bear. from interfering with the right of 
the petitioner in AERE girls in its 
school. aa 


4. Mr. T. Martin, learned counsel for 
the petitioner submits first and foremost 
that it is a fundamental right of the peti- 
tioner school to admit.girl students in its 
school and any restriction on such a 
fundamental right which is guaranteed 
under Article 30 of the Constitution, 

would be violative of the said Article and- 
that therefore the impugned G.O. has 
to, be struck down, i in so far as.it places a 
restriction, as violative.of the said Article. 
and has to be set aside. l 


5. In support of this, reliance is placed 
on Director of School Education v. Rev. 
Brother-C. Arogiaswamy!, Rev. Br. A. 
Thomas v. Dy. Director of Schools? and 
St. Xavier's College x. S tate of Gujarat. 
Elaborating this point, the learned coun- 
sel for the petitioner contends that it is 
aaa NN et TE | ee ee 

(1971) 1 M.L.J. 325: 84 L.W. 195: ALR. 
ri Mad. 440. 

(1975) 1-M.L.J. 353: 88 L.W. 791:A.LR- 


l 1976 Mad. 214. 


3. (1974) 2%.CJ. 381: (1975) 1 S.C.R. 173: 
ALR. 1974 S-C. 1389. 


5) CHARLES ROBSON v. STATE OF TAMIL NADU (Mohan, 7.). 


mot open to the Government, merely 
Sbecause they have. the administrative 
«control by means of a grant, to issue 
‘instructions to the schools as to whom 
‘they should admit. 


‘6. The learned. Government Pleader 
‘points out that it is a matter of policy-in 
-order that’ independent, girls schools 
‘may come up. Therefore G.O. Ms. 
No. 1664, Educational, dated A9th 
‘October, 1972 is issued whereas in the 
instant case within 100 yards, another 
girls school is available which imparts 
‘education solely to girls, an impart of co- 
-education may not be conducive and 
‘therefore the petitioner school was called 
‘upon not to admit girls. Notwithstand- 
‘ing this, there was complete disobedience 
‘of the same and therefore the District 
Educational Officer was directed by the 
‘Director of School Education not to 


release the staff grant for the Academic. 


year 1975-76. 


‘7. There cannot be any fundamental 


tight with regard to admission of girls. 


into a co-education institution. None 
of the rights of the petitioner is infringed. 
‘The petitioner schoo! can still impart 
education to boys in whatever manner it 
pleases. 


8. Mr. M.. Raghavan, learned counsel 
appearing for the ‘Girls’ High School in 
supporting the submissions of the learn- 
‘ed Government Pleader states that no 
fundamental right of the petitioner is 
"hereby affected. Ifasa matter of policy, 
it is laid-down that proper permission 
of the concerned educational authority 
should-be obtained for admitting girls in 
a co-education institution, 1t will be pure- 
iy regulatory in nature andisuch a regula- 
tion does not violate Article 30 of the 
Constitution. In fact an identical ques- 
tion arose before the Kerala High Court 
and the learned. Judges of the Kerala 
High Court have held that there is no 
fundamental right involved since still it 
will be open to the petitioner to impart 
education to the ‘boys as is seen 
from Rf. Rev. M. S. G. R. Mark 
Netto yv, Government of Kerala.+ 





1. “(1976) K.L.T. 312: A,I.R, 1977 Ker. 58. 
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9, ‚Mr. M. Martin, learned counsel ‘for. 


the petitioner in reply to this contention 
submits that the judgment of the Kerala 
High Court does not take-note of the 
judgments of this Court reported in 
C. Arogiaswamy'’s case’ and A. Thomas's 
case? and therefore it cannot be held as 
laying down the correct law. 


10. Unaided by any of the authorities, 
first of ali let me consider whether the 
petitioner can contend that he has a 
fundamental right to admit the girls in 
his school, merely because it happens to 
be a minority institution. Article 30 
(1) of the Constitution states: 


“All minorities, whether based on 
religion or language, -shall have the 
right to establish and administer educa- 
tional institutions of their choice”. 


In the instant case, the right to establish 
the educational institution is not in any 
way interfered with. Nor again in 
my view, the administration is not inter- 
fered with because of the direction by 
the Government to the petitioner not to 
admit girls when an exclusive Girls’ High 
School is available at:a distance of 400 
yards from the petitioner’s school. Stull 
the petitioner’s right to impart education 
to boys is not in any way interfered 
with. Therefore it does not pertain to 
the realm of administration. Looked 
at from that point of view, no right of 
the petitioner has been violated. . 


11. ‘A careful reading of G.O. Ms. 
No. 1664, Education, dated 19th- Octo- 
ber, 1972, extracted above clearly shows 
that it is merely regulatory in character 
since it says that in areas where they 
are Separate girls schools, girls should 
not, under any circumstances be admitted 
in boys’ schools except with the specific 
and prior- approval of the mspecting 
officers and that too for valid reasons. 
It does not deny him the right, but mere- 
ly requires the schools like the petitioner’s 
to obtain- prior approval. This may be a 
good-policy from the view of the Govern- 
ment. This Court cannot concern itself 
with the wisdom of such policy and hold 
that some rights of the petitioner have 
been infringed. However, I have 





1. (1971) 1 M.L.J. 325, 
2. 88 L.W. 791: (1975) 1)M.L.]. 353. 
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already stated that no right has been 
infringed. 


12. No let me turn to the  case-law 
regarding the nature of the right con- 
ferred under Article 30 of the Constitu- 
tion. In St. Xaviers College v. State 


of Gujarat, Mathew, J., stated the law 


as under “Because Article 30 (1) is 
couched in absolute terms, it does not 
follow that the right guaranteed is not 
subject to regulatory laws which would 
not amount to its abridgment. It is a 
total misconception to say that because the 
right is couched in absolute ' terms, the 
exercise of the right cannot be regulat- 
ed or that ‘every regulation of that right 
would be an abridgment of the rights”. 
Again in the Kerala Education Bili’s 


case,” it has been held that Article 30 (1) - 


gives two rights to the minorities (1) to 
establish and (2) to administer educa- 
tional institutions of their choice. The 
right to administer cannot obviously 
include the right to maladminister. The 
minority. cannot surely ask for aid or 
recognition for an educational institution 
run by them in unhealthy surroundings, 
without any competent teachers possess- 
ing any semblance of qualification, and 
which does not maintain even a fair 
standard of teaching or which teachers 
matters subversive of the welfare of the 
scholars. It stands, to reason, then 
that the constitutional right to adminis- 
ter an educational institution of their 
choice does not necessarily militate 
against the claim of the State to insist 
that in order to grant aid, the State may 
prescribe reasonable regulations to ensure 
the excellence of the institutions to be 
aided. 


13. Director of School Education v. 
Rev. Brother G. Arogiaswamy,? related 
to the admission of students according 
to their choice. A Division Bench of 
this Court in dealing with’ the same held: 


“In our opinion, it places serious res- 
trictlon on the freedom of the mino- 
SO ep SDSS 


1. (1974) 2 S.C.J. 381: (1975) 1 S-C.R. 173: 


A-I.R, 197458.C. 1389, 


2. 1959 S.C.J.321: 1959 S.C.R. $95: ALR, 


1958 S.C. 956. 


3. 84 L.W. 195: (1971) 1 M.LJ. 325: A.LR. 


1971 Mad. 440. 
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rity institutions to make admissions of: 
students accordng to their choice.. 

It throws the students of the minority 

community into a competition with: 
the generality of students belonging, 
‘to that and all other communities. 

The applications for admission to any; 
institution cannot be restricted to a: 
particular community because of Arti- 

cles 15 (i) and 29 (2). The result ` 
is the students of the Roman Catholic- 
Community, which is said to represent. 
less than 10% of the total population,- 
when in competition with students- 


of the other communities who% 
have all applied for admission,. 
obviously will have but slender- 


` chances of admission, contrary to the 
protection afforded by Article 30 (1). 
Iz is true the impugned order is con-' 
ceived in public interest to ensure pro- 
per standards in the matter of admis- 
sion to basic , and non-basic training 
schools. That is good by itself. But 
when applied to a minority institution, 
its effect is not to its benefit from its- 
own point of view. That is forbid- 
den by Article 30 (1). 


Again in Rev. Br. A. Thomas v. Dy. 
Inspecvor. of Schools, while dealing: 
with the right of a minority institution. 
regarding the appointment of teachers, 
it was held :— 


“It will be an unreasonable interfer- 
ence to tell the institution that it could’ 
not employ a more highly qualified 
teacher in the interests of better stu- 
dents of education in its schools be- 
cause it would not assist the scheme of 
the Government to find employment 
for higher grade teachers...... The- 
Government cannot insjst that a pro- 
tected institution cannot take a more- 
highly qualified teacher in the interests- 
of higher standards of education: in the- 
institution. That will be an uncalled: 
for, unreasonable and arbitrary inter- 
ference with the management of the 
school. The aid given by the Govern- `’ 
ment does not clothe the Government 
- with any right to interfere with the 
freedom of management of the institu- 
tion to employ teachers of their choice,. 





h (1975) 1M.L.J. 353 : 88 L.W. JEL 


NESILE’S PRODUCTS (INDIA) LTD. 7. THANKARAJA 


who have a higher qualification- than 
that prescribed by the Department”. 


Neither of these two decisions, in my" 


view, affords any assistance to the peti- 
tioner since in those cases a right was 
held to have been established. That is 
not the position here, as I have held 
above, the more direct authority 1s what 
is found reported in Mark Netto v. 
Government of Kerala.+ In that case, 
the Regional Deputy Director of Public 
Instruction, Trivandrum, by his order 
dated 5th June, 1973 reftised permission 
to the petitioner to admit girls in his 
school which was a boys school. In 
dealing with the validity of that order, 
which was held under rule 12 of Kerala 
Education Rules, it was held: — 


“This only says that girls may be 
admitted in secondary schools for boys 
in areas where there are no girls 
schools. It does not prohibit the 
minority community from giving educa- 
_ tion to their girls. It does not pre- 
vent them from , admitting girls in 
` girls’ schools. It only prohibits admis- 
sion of girls in secondary schools for 
boys if there is a girls’ school in the 
same area. The basis of the rule 
seems to be that it will be better for 
the girls to get instruction in girls’ 
schools as far as possible; and if 
there is a girls’ school- why the 
parents of the minority community 
should insist on admission of the girls 
in boys’ school is ununderstandable. 
By- the time the child reaches the 
secondary school: stage it would have 
grown up a little. At that age to 
keep them under proper guidance and 
discipline the rule is made that they 
should as far as possible be given 
education in girls’ school.only. This 
is only in the nature of a regulation 
for discipline and morality.. It does 
not. interfere with the power of 
administration of an educational 
institution by a minority community. 
Therefore, we do not find any reason 
to hold that the rule in so far as it 





1. 1976 K.L.T. 312: A.LR. 1977 Ker. 58. 
ML J—93 


AIT 


“applies to religious’ minorities 1 
invalid”. i 


The reasoning of this decision squarely 
applied to the instant case. Conse- 
quently, I hold there are no merits in the- 
writ petition. It will stand dismissed. 
No costs. -` 


14. It is brought to my notice that dur- 
ing the pendency of the writ petition,- 
students “have been admitted and there- 
fore at this stage, if they are directed 
to be sent out of the petitioner’s institu- 
tion, it will seriously interfere with their- 
education and therefore it is appealed’ 
to me that my judgment may apply with: 
regard to the future admission commenc- 
ing. from the next acadamic year. I see 
great. justice in the appeal. . According-- 
ly, my judgment will relate to admissions- 
commencing from the academic year- 


1978-79. | 
Reo 





Pétition dismissed. 


IN THE HIGH COURT OF JuDI- 
CATURE AT MADRAS. 


PRESENT: —V. Balasukranmanyan, J. 


Nestle’s Products (India) Ltd. `- 
| «e  Appellant** 


a. 


P. Thankaraj2, Trading as Alvitone: 
Laboratories and avother 
l `... Respondents. 


Trade and Merchandise - Marks Act 
(XLIII of 1958), sectlon g (1) (c)— 
“Invented word ”? —Meaning—‘INSTEA’’ 
whether invented word— Affidavits in inquiry 
regarding -registration of trade marks-— 
Value. - 


To be an “invented word? an expres- 
sion must not only have been aes 
coined; it must, standing by . itselt,. 
convey no sense or mearing. It is, in 
any case, essential that the word must 
not give any inkling.-as to the type of 
goods to which the word relates, whe- 


ther apparently or in a disguised- 
form. The invention may bè in the 


adoption of a foreign ward; it may con- 
a 


*C.M.B.ANo, 2948 of 1977. 
oe 29th April, 1977.. 
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sist in an abbreviation; it may be an 
anagram; it mey ke formed out of a 
-combination of two words, as they are, 
or in any clipped ‘or altered form; it 
-may introduce one or two meaningless 
‘syllables or letters in between words. 
Whatever be the mode of contrivance, 
¿Jf to the eye orto the ear the resultant 
expression conveys the same idea as 
‘would be conveyed by any recogniza- 
-ble expression in the common vocabu- 
lary, then the , word’ would not’ be 
regarded by the trade mark law as ‘an 
“invented word”. In short, an invented 
word must be different from any word 
«in common speech, and the difference 
-must be substantial and not skin-deep 
-merely, In judging whether a word 
-is invented or not, in the sense aforesaid, 
the Registrar of Trade Marks and the 
Court must take in the word as a whole 
an order'to form a totality of impression 
-both of sight and of sound. Too minute 
an analysis of the word and its com- 
‚Ponents can easily lead astray, get the 
subject out of focus and reduce the inquiry 
to'a mere game or spelling-bee, an exer- 
cise which can have little or no relevance 
to the Purpose of any statutory registra- 
“on of trade marks. For gaining a cor- 
tect impression’ ahout the. trade mark 
as an Invented word, it is permissible for 
‘the Registrar as well as the Court to 
rely on every material that is available to 
them, ‘having relevance to the inquiry. 
dt, however,- seems that the matter will 
‘Ot get decided satisfactorily by merely 
-consulting the dictionaries or drawing 
Upon Other people’s reactions. It'is 
'-Sssentially and ultimately for the Court to 
Orm a right impression about, bringing 
to bear its experience of life and language 
-and trusting to its faculty of judgment. 


[Para. 11.] 


In proceedings for registration of trade 

marks, affidavits are receivable in such 
‘inquiries not so: much as evidence of 
- what they speak about, but as providing 
information which may be found useful 
and relevant for rendering the Court’s 
determination. -The Evidence Act does 
not come into the discussion at all. 


[Para. 13.] 


‘[NSTEA’ is a fine example of a teles- 
coped expression. The two words out of 
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which the invention has been fashioned 
are quite ordinary words, and their con- 
notations both in the market place as 
well as in thé kitchen, are unmistakable. 
They denote the particular kind of 
readymade tea, which isso much ready 
made that people can make a drink out 
ofitin a jiffy. There canbe no mistak- 
ing about the character of the goods 
which is denoted by the expression 
“INSTEA”? which is a condensation of 
the’ expression “instant tea”. [Para. 16.] 


Cas:s referred to;— 


The Eastman Photo graphic Materials Com- 
pany Lid v. The Gomptroller-General of 
Patenis, Designs and Trade Marks (Solio 
case), (1898) A.C. 571; Philippartv. William 
Whiteley Lid. (Diabcle case), (1908) 2 
Ch. 274; Hoffmann-La Roche and Go. Ltd. 
v" Geoffrey Manners and Go. (P.) Lid., 
(1970) 2 S5.G.R. 213: (1970) 2 8.G.}. 
621: A.I.R. 1970 S.C. 2062; De Gordoya 
v. Vick Ghemical Company, (1961) 68 
R.P.G. 103. 


Appeal against the order of the Assistant 
Registrar of Trade Marks, Madras, dated 
3rd March, 1976 and made in Opposi- 
tion No. MAS 864 (Application No. 
288956). 


C.M.P. No. 2948 cf 1977.—Petition pre- 
sented to receive the putlication of the 
Times of India dated 29th May, 1976, filed 
herewith as additional evidence in A.A. 
O. No. 367 of 1976. 


P.K. Kurian for King and Partridge, for 
Appellant. 


M.A. Rajagopalan, for Respondents. - 
The Court delivered the following 


JupeMENT.—In this appeal under sec- 
tion 109 ofthe Trade and Merchandise 
Marks Act, 1958, M/s. Nestle’s Products 
(India) Limited object to the grant of 
registration to the trade mark ““INSTEA’ 
in favour of M/s. Alvitone Laboratories. 
Alvitone applied for registration of this 
trade mark under item No. 3 of the 
Fourth Schedule to the Trade Mark 
Rules 1959. which, inter alia included 
“tea”. The application was made on the 
footing that the trade mark was “pro- 
posed to be used’? by Alvitone. The 
Assistant Registrar accepted Alvitone’s 
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application and granted registration to 
“SINSTEA” (word per se) under Part A of 
‘the Register., ‘= 


2. Nestles filed an opposition before 
the Assistant Registrar objecting to the 
grant of registration to ‘‘Alvitone’s 
‘trade mark. Nestles” contended that 
1 NSTEA” was not an invented word. 
According to them, it' was easily recog- 
nizable as a portmanteau word to denote 
“instant tea”, an expression’ descrip- 
tive of the character of the- commodity 
tin ordinary trade parlance.- To grant 
registration for that word-mark in 
Alvitone’s favour would, according to 
Nestles, tend to give monopoly advan- 
ctages to -Alvitone and rob others in the 
same line of trade of their right.'to 
„employ the very same descriptive 
expression to denote their products. 
In support of their contentions, Nestles 
filed-a number of affidavits:from third 
parties who stated that Alvitone’s trade 
mark immediately- conveyed to them the 
‘suggestion that it related to instant tea. 


a 


3.. The Assistant Registrar rejected all 
the grounds of objection put forward 
by Nestles. He held. that ‘Ss NSTEA” was 
eminently qualified for registration. in 
Part-A of :the Register “under section 
(1) (¢) of the Trade and Merchandise 
-Marks Act, 1958. He was of the view 
that it was an invented word. He relied 
-on parallel cases in the books in which 
registration was. granted to trade marks 
involving words'similarly couched. He 
refuted the contention put forward by 
Nestles that the word INSTEA would not 
tend to embarrass either the trade in tea 
or the public which consumed it. He 
rejected the affidavits obtained by 
Nestles from third parties. He remarked 
hat they were all in stereotyped form 
and came from the English educated 
elite who formed only a minority of tea 
‘drinkers. According to the Assistant 
-Registrar, the mass of the people who 
consumed tea in' the country were 
uneducated and they would not gain 


the impression that INSTEA stood for 


instant tea—an impression which could 
-only be formed by an intelligent process 
.of subjecting the word to fragmentation’ 


4. Mr. Kurian appearing for Nestle’s 
dn this appeal submitted that the: Assis- 


tant Registrar’s reasonings and findings 
were untenable. He said that the’ Assis- ~ 
tant Registrar had not properly instruc- 
ted himself in the law before proceedirg 
to decide the question of registration in 
this case: 


5. In the first place, Mr. Kurian sub- 
mitted that ‘‘instea’”’ is a-‘combination of 
two concepts, ‘‘INSTEA” and ‘“‘tea’’: 
The. expression, was not_ an invented 
word in the true sense. It was quite a 
common place ‘portmanteau ` word 
obtained by clipping the. latter part of 
the expression ‘“‘instant’’ and joining 


~ what was left of ıt to the other expres- 


sion, “tea”. Learned counsel pointed 
out that“INSTEA’’must suggest to every 
one the, idea of. “instant, tea’. ‘He 
explained that the word ‘‘instant” 
when used as an adjective, referred. to 
anything which .is-made immediately 
soluble in water such, for instance, as 
Instant coffee, instant tea, etc. According 
to him, instant tea which is the idea 
conveyed by the expression INSTEA, 
was .a common trade description 
familiar to traders and -consumers. 
The impression which this word created 
in the people’s. minds might tend: to 
confuse them ifthe trade mark were 
used indiscriminately for all types of tea, 
such. as green tea, blended tea, tea 
dust and instant tea.. On the other 
hand, it may also deceive them if'it 
was used for non-instant. tea of every 
kind. , PE ae 


~ 


` 
d o 
i] 


6. These submissions of, Mr. Kurian 
were, however, - vigorously countered 
by Mr. M.A. Rajagopalan, appearing 
for ‘ Alvitone Laooratories.: He said 
that “i NSTEA” was quite an invented 
word within the meaning of the statute. 
He accepted that the expression was 
capable of being sundered, with -INS 
on the.one side and TEA on the other. 
But he maintained that the word “INS’”’ 
was by no means a conventional abbre- 
viation of the expression “‘instant”? or 
‘instantaneous’: - He said -that- the 
abbreviation “ins? must mean many 
things 10 many men. -It may mean 
“Insurance”. or “Insured parcel”. Quot- 
ing Webster, he gave further examples 
of what ‘‘ins’’ might stand for. He refer- 
red to “‘inscribed”’; “‘inside?’; inspec- 
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ted”; “inspector”; “insular” etc. To 
tbis list, learned counsel added his 
own contribution, ‘“‘insolvent’’. Ac- 
cording to him, the usual ‘and well- 
accepted, shortened form tor “instant” 
was not “ins”, but ‘insta If Alvitone 
really intended its trade mark to 
denote instant tea, the word, according 
to Mr. Rajagopalan, would have been 
“INST TEA” and not “INSTEA”. He 
also hazarded the argument, addressed 
apparently for the first time in this 
appeal, that the portmanteau word 
*“INSTEA” might well be regarded as a 
mis-spelling of the expression“ INS TEA? 
meaning thereby ‘tea served at inns’. 
Another argument inspired by. the 
word combination and addressed by 
` learned counsel, again, for the first 
time before. me, was to the effect that 
INSTEA stood for ‘‘Alvins tea” sans the 
first- three letters, “Alv”. 


7. In the course of their respective argu- 
ments, learned counsel on both sides 
cited, and. made me read through, 
several reported cases both Indian 
and foreign on the question of what an 
‘mvented word’ is. In every one of 
those decisions, as I had occasion to 
ohserve,. the discussion of this concep- 
tion was clearly directed to the parti- 
cular trade markin question before the 
Coyrt at themoment. I found it diff- 
cult to draw from them any synthesis of 
principle.. Nor could I regard any 
of those cases as affording a parallel for 
the decision in this case. Neverthe- 
less, a study of the law reports did help 
me forma clear idea in my own mind 
of the requirements of section g (1) (¢) 
of our Trade and Merchandise Marks 
Act in relation to invented words. 


8. Section 9 (1) (c) enacts thata trade 
mark shall not be registered in Part-A 
unless it contains one or more invented 
words. The Act-provides ‘no ~defini- 
tion for what an ‘“‘invented word? is. 
But this omission is compensated for 
by the discussion we find in one or two 
leading decisions. The- view. most 
oiten quoted jn this connection is that 
of the House of Lords in the celebrated 
*Sclio Gase’, The Eastman Photographic 
MaterialsCompany Limited v. The Comptroller 
General of Patents, Designs, and Trade 
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marks'. I quote the following observa— 
tions of Lord Shand and Lord Herschelk 
as laying down the proper guideline 
and approach as under: — 


Lord Shand: “I agree with your 
. Lordships, and particularly with what 
_has been said by my noble and’ 
. learned friend Lord Machaghten, in. 
thinking, that the Comptroller- ` 
General will be fully. warranted in. 
taking care that there shall not be 
admitted, under the guise or cover 
of words called “‘invented’’ by the 
applicant, words really in ordinary 
use, which might, ina disguised form, 
Lave reference to the character or 
quality of the goods. There mustbe 
invention, and not the appearance- 
of invention only. It is not possible 
to define the extent of invention re- 
quired; but the words, I think, should. 
be clearly and substantially diffe- 
rent from any word in ordinary and. 
common use. The employment of a. 
word in such use, with a diminutive 
or a Short and meaningless syllable: 
added to it, or a mere combination 
of two known. words, would not be 
an invented word: and a word would: 
‘not be “invented? .which with some 
trifling addition. or very trifling 
`~ variation, still leaves the word one 
. which is .well-known or in ordinary 
use, and which would be quite under- 
stood as intended to convey the mean- 
ing of such a word”, 


Lord. Herschell: —“I do not think 
that the combination of two English 
words is an invented word, even: 
although the combination may rot 
have been in vse before; nor do I 
_ think that a mere variation of the ortho- 
_ graphy or termination of any werd. 
_ would be sufficient to corstitute an 
invented word,if to the cye or ear the 
stme idea would be conveyed as by 
_ the word in its ordinary form”. . 


9. Parker, J., in a subsequent case 
called the * Diabolo Case, Philippart v. 
William Whiteley Limited", put the matter- 
neatly in the followirg passag-: — 





1. 1898 A.C. 571. 
2. (1908) 2 Gh, 274. 
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“To be an invented word within the of two or more words, as they are, or 
meaning of the Act ə word must not in any:.:..clipped or, altered form; it 
-only by newly coined, in the sense of may introduce one or two meaning- 
not being already currentintheEnglish less syllables or letters in between 
language, but must be such as not to -words. Whatever be the mode of 
convey any meaning, or, etary rate, contrivance, if to the eye or to the ear 
any obvious meering, tc ordinary the resultant expression conveys ‘the 
Englishmen. It must be a werd hav- same idea as would be conveyed by any 
ing no meaning or no obvious mean- recognizable expression in the. common 
ing untilone hes been assigned to it. T. vocabulary, then the word would not 
use the expression“‘obvious meaning’? be regarded by the trade mark law 
and referto “ordinary Erglishmen” as an invented word. In short, an 
because, to prevent a newly-coined invented word must be different from 
word from being an invented word, any word in common speech, and the 
itis notenough that it might suggest difference must be substantial and not 
some meerirg to a few scholars”. skin-deep, merely. In judging whether 


: hich 2 word is invented or not, in the sense 
yO aan wed. heve been adopted by Aforesaid, the Registrar and the Court 


: . “oy onstruirge the must take in the word as a whole in 
AAA on are uae Aad a g th order to form a totality of impressionf ` 
expression “invented word” occurring eae 
in section g (1) (c) of our Trade anc both of sight -and. of. sound, ‘Too 
“Merchandise Merks Act. In ‘Hoffmann, minute an analysis of the word: and its 
“a components can easily Jead us astra 
La Roche and Company Limited v. Geoffery, t ae subject out of nis and red K 
Manners and Company Private Limited’, ae ea al : d ii 
the question arose before the Supreme w o ə mere wori Rame or 
Court 2s to whether “Dropovit” was or spellng-Dee, an exercise Whic can 
was not an invented word within the have little or no relevance to the pur- 
meaning cf secticn g (1) (c) of the Act. ee o A stag hata eel 
‘In discussing the subject, the Supreme =e ve kaet area aR na seat eh 
eur saopt See pea by a werd jt is, I think, permissible for 
teh Jin a ei si a the Registrar -as well athe Court to 
“Supreme Court referred, ir passin e , f ; 
To observaticn cf Lord Radcliffe in rely onevery material that is available 
De  Cordoya. v. Vick Chemical Compary® +° them, having relevance to the inquiry. 
in which the ncble Lord describec the It, however, seems to me that the matter 
interpretation Of Parker, J., as “‘the will not get decided satisfactorily by 
rhest Stendingcefinitionof en invented See pat eee ENT A pce 
werd”. 7 7 im up : 1 . 

i z essentially ənd ultimately for the Court to 
jl. These decisions show that to'be form a right impression about, bringing 
an invented word an expression must to bear its experience of life and language 
jnot only have been newly-coined; and trusting to its faculty of judgmert. 

yit must, standing by itself, convey no l 
aaral RE n ne $ POA E 12. As earlier mentioned,, Nestles has 
essentia at e word must not give ' s 1 TEA 
Jany inkling as to the type of pode to brought on the record of this case a num- 
Iwhich the word relates, whether appa- ber of affidavits swornto by individuals 
‘rently or in a disguised form. The Who are said to representa cross-section of 
jinvention may -be in the adoption of a the public. All of them, to a man, have 
-\foreign word; it may consist in an sworn thag ‘INSTEA ‘at once brought to 
abbreviation; -it may be an anagram; their mind to idea of instant tea. I do 
lit may be formed out of a combination not think there is any reason to disbelieve 
j their statements. The Assistant Regis. . 
1. (1970) 2 S.ŒR, 213: (1970) 2 S.CJ. 621: trar rejected the affidavits for another 
~A.LR, 1970 S.C. 2062. n ~ reason; he remarked that all of them said 
4 2. ~(1908) 2 Ch. 274. - : the same thing in the same words. : He 
` 3, (1961)'68 RPC. 103, i Characterised the affidavits as stereo- 
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typed. I do not, however, think this 
criticism, repeated: before:-me~by-learned 
counsel for Alvitone, is to the point. The 
affidavits were quite obviously intended 
as so many samples of broad public reac- 
tion on the subject of the trade mark 
under inquiry. It was, accordingly, 
quite in keeping with this function-that 
they should all have adopted some kind of 
rò forma language. -In this sense I 
teel that they could not help being stereo- 
typed. Indeed, they might have sounded 
quite artificial ifeach of them had striven 
for individuality of style. 


r >. ‘ : - 
13. Another contention put . forward 
before “me on these affidavits is that they 
do not constitute legal evidence and are 
- not worth consideration. This objection, 
again, is based on a view of the trade mark 
law-which, in my opinion, is not quite well- 
informed. The Trade Marks Act confers 
jurisdiction on the Registrar and the 
Court to render their determination in 
respect of various matters arising in 
proceedings taken under it. Registration 
of trade marks is one; action for infringe- 
ment of trade marks is another; and so 
on. -Cases in the books show that these 
proceedings have not io follow, as their 
mode], the procedure prescribed for 
trial .of suits before the law Courts, 
Even-in actions for. infringement, where 
there is clearly a Us between adversaries 
which the Court having jurisdiction has 
to adjudicate upon, decided authorities 
show ‘that the evidence of witnesses can 
play only a subordinate role in the forma- 
tion of the Court’s final determination. 
For instance, a question that often arises 
in infringement cases is, whether a trade 
mark possesses deceptive similarity to a 
registered trade mark. There are high 
precedents for the view that the Court is 
not to be swayed by ‘the testimony of 
witnesses for’ déciding’whether_the trade 
mark under dispute is, deceptively’ simi- 
lar. [tissaid that the Court should not 
surrender its prerogative and yield it to 
the opinions of wiinesses. As has heen 
observed, the reat function of evidence 
of witnesses in such cases is to act aS so 
many pieces of information which. the 
Court may usefully refer to, for enabling 
it to arrive at the right-conclusion. This 
position, which obtains in infrmgement 
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proceedings,.must equally apply, in my 
opinion, to proceedings for registration, 
-Oftrade marks. Affidavits are receivable! 
-in such inquiries not so much as evidenc 

of what they speak about, but as providin 
information which may be found use 
and relevant for rendering the Court’ 
‘determination. In this -view, - the 


‘Evidence Act does not come into the) 







16. Mr. Rajagopalan characterized the- 
affidavits aS mere cpinion. evidence. 
I do not think this is quite an apt descrip-- 
tion, for they record the, déponents’ men- 
tal reactions to the trade mark, which-are 
essentially to be regarded as states. of 
mind. It is trite law that states of.mind. 
are states of facts, and, as facts, they are 
provable by evidence. Even otherwise., 
their relevance in the context of. the 
inquiry before the Registrar and the 
Court cannot be gainsaid. All that can. 
be urged is that the affidavits are not: to 
be regarded as the last word on the 
subject of whether INSTEA or any other > 
word mark is an invented word.” _— 


15. Mr. Rajagopalan urged one last 
argument on the subject of the affidavits. 
He said that they_have all been obtained. 
from persons knowing the English langu-- 
age.. Their impressions about an inven- 
ted word in that language cannot,- it was- 
urged, truly.reflect the common reac- 
tions of ordinary men and women who: 
gather around tea-shops, people who: do- 
not know English and whose reflexes’ are 
not English-oriented. ïI must say that 
this argument, if accepted, would shake 
the very linguistic foundations of our- 
legal system. Whether we like it or not,. 
English. in our country is the language 
ofthe law. The Trade and’ Merchan- 


' dise Marks Actisin English. The busi-- 


ness of the Trade Marks Registry, is; 
transacted in English. The Court 
expresses itself in English.- And so on: 
and so forth. In this'milieu. I cannot. 
see how the fact that English is not the 
language of the people can be accepted! 
as a sound argument for rejecting the: 
affidavits. -- = 


16. I do not, ‘therefore, reject the 
affidavits as of no importance. At the 
Same time, I do not completely rély 
on them either. For I have to address: 


`~ 
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the crucial questions to myself in order 
to get the right answers. When the 
arguments opened and when, for the 
first time, I came across the expression 
“INSTE 4’’,my first impression was that 
the word had something to do with tea 
and had something to do with instant. 
This first impression, I must confess, 
has outlasted all the learned arguments 
and explanations I happened to listen to 
subsequently in the course of the hearing 
of the appeal. It seemed to me that this 
is a fine example ofa telescoped expression 
such as we find in “‘artsilk’’ for artificial 
silk, “Comintern” for communist inter- 
national, and ‘‘Consambly’’ as a news- 
paper equivalent ofconstituent assembly 
One instantly assimilates these word- 
combinations and knows them for what 
they stand for even where they drop 
some vowels and consonants in between. 
It is the association of idéas that the 
word produces and which the inventor 
of the word aims at producing. I do 
not minimise the resourcefulness of the per. 
son who hit upon the expression INSTEA, 
but I have hzrdly any doubt about what 
he was driving at. The two words out 
of which he fashioned his invention are 
quite ordinary words, and their connota- 
tions, both in the market placeas well 
as in the kitchen, are unmistakable. They 
denote the particular kind of ready-made 
tea, which is‘so much ready-made that 
people can meke a drink out of it in a 
jiffy. In my opinion, there can be no 
mistaking about the character of the 
goods which is denoted by the expression 
“INSTEA” whichis a condensation ` of 
the expression “instant tea”. 


17. The paramount consideration in a 
matter cfthis kind is not open to discussion. 
Whenever a trede mark offered for regis- 
tration is cleimed to be an invented 
word, registration of it can only be allowed 
if that word does not have the tendency to. 
monopolise a part of the general vocabu- 
lary of the trade or restrict the use of 
words which traders in the line or else- 
where would be likely to need to describe 
their own goods. From this point of view, 
itseems to me that ““INSTEA” has the ten- 
dency tomonopolise all manufactured tea 
‘which goes by the generic . description 
of ‘instant tea’ or ‘instantaneous tea’’. 
To grant registartion to this word ‘mark’ 


-their -customers. 


_Alvitone. 


- 


would therefore make Alvitone as its 
owner a monopolist-of the part of the 
ordinary vocabulary in which ‘traders. 
transact business with themselves and. 


18. Alvitone had claimed before the 


. Assistant Registrar that it was not associa-- 


ting the mark ““INSTEA’’purely with refe-. 
rence toinstanttea, but it wished to avail, 
it for all kinds of tea and tea preparations. 


-This was accepted by the Assistant Regis-- 


trar. Mr. Kurian, learned counsel for- 
Nestles, however, controverted this claim. 
of Alvitone by reference to how that 
concern. had since set about the job. 
Mr. Kurian‘sought to place before me n 
advertisement put forth by Alvitone and. 
published in “The Times ‘of India’% 


-bearing the date 29th Mey, 1976. The 


advertisement appeared after the grant of” 


- registration by the Assistant Registrar. 
- The advertisement copy announced ‘INS- 


TEA” as “the first Indian instant soluble 
tea from the-House of- Alvitone’’. To: 


- this - declaration wes appended a catch-- 
- phrase or slogan: “‘Instea-The incredible 


instant tea’ Learned counsel for Nestles 
filed an applicatior. in- C.M.P.No. 2948 of” 
1977, in this regard requesting me to take... 
in this advertisement as additional evien, 
dence in the appeal. The application 
was resisted by-the learned counsel for the 
He said that the advertisementy, , 
occurring, as it did, after the grant of- 
registration after fullinquiry, should not 
be admitted in evidence at this stage. I. 
am not able to sustain this objection to- 
the’ reception of this evidence. The 
rationale behind the provision giving the 


‘appellate Court a discretion in the matter- 


of allowing additional evidence at .the 
stage of the appeal is that such evidence 


` was not available at the time of trial in. 


the Court of first instance.. Admittedly 
this advertisement was not there at the 
time when the Assistant Registrar had. 
conducted the inquiry: In any case, the 
law allows an appellate Court to take 
note of subsequent events, especially when 
the appellate’ Court:is convinced that. 
such evidence.is not only pertinent to the 
case,but will aid the‘decision in the appeal. 
I, accordingly allow C.M.P.No. 2948 of 
1977-* -> oe 





* Add]. Evidance marked in High Court as 'Ex.. 
A-1. 7 : : 
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-19. The advertisement itself, in my view, 
zis a clear demonstration of the earlier 
apprehension voiced by Nestles that 
“*INSTEA’ stands for instant tea. In the 
context of this advertisement, the original 
claim of Alvitone that the trade mark 
-was asked for not merely for ‘instant tea’ 
“but also for other varieties of tea, such as, 
“‘ereen-tea’, or ‘black tea’, etc,, must lose 
sits validity. Besides, in so far as the 
„expression “ITNSTEA” is intended to refer 
to tea other than, ‘instant tea’, Alvitone 
must face the further criticism. that, if so 
used, it is likely to mislead people into 
thinking that what is offered under this 
trade mark is ‘instant tea’ end not any 
other kind of tea. i 


"90. As to the last proposition, Mr. Raja- 
-gopalan argued, as I have already men- 
-tio ned, that this point had not been taken 
‘be‘ore the Assistant Registrar and even 
sin the grounds of eppeal. The argument 
is reelly based on section It which, it 
-was pointed out, did not figure in the dis- 
„cussion before the Assist@nt Registrar. 
Mr. Kurian, however,ireferred to the coun- 
-ter statement. filed by his client before 
the Assistant Registrar. In paragraph 
_4 of that statement or notice of opposition, 
Nestle’s Products said that the granting of 
_monopoly rights to the mark, “[NSTEA” 
will embarrass the trade andthe public in 
using the expression ‘ instant tea’. In the 
enquiry before the Registrar, it seems to 
-haye been argued that ‘instea” is not 
adopted .to distinguish the applicant’s 
goods, as the word will be purely descrip- 
-tive in respect of -‘instant tea’ while it 
will ‘be deceptive in respect of any other 
tea. The contentions aforesaid are 
found narrated in the order of the Assis- 
-tant Registrar, although he rejected them 
as untenable. Mr. Kurian submits that 
all that the pleadings and arguments 
+before the Assistant Registrar lacked was 
a specific reference to. ‘section. II. 
This provision eracts that “‘a mark the use 
of which would be likely to . deceive or 
cause confusion shall not be registered as a 
trade mark.” It is the contention of. Mr. 
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manufactured tea whether green tea or 
black tea or dust tea or instant tea. 


21. Ido not propose to resolve this pre- 
‘liminary controversy between the parties 
on the contention based on section 11. 
The applicant may or may not have raised 
this ple2 in the first instance before ‘the 
Assistant Registrar. In either case, there 
ts scope for allowing the matter to be 
argued purely as a‘question of law on the 
basis of the materiels on record. I, howe- 
ver, do not propose .to enter into the 
discussion to find out how far section It 
can apply, in the view I -have earlier 
taken as to the failure of the expression 
“INST: A” to satisfy the test of its 
being an invented word under section 9 
(1) (c) of the Act. 


22. The result is thet I allow the appeal 
end set aside the order of the Assistant 
Registrar granting registration. There 
will, however be no order as to costs. 


R.S. Appeal allowed. 





IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT:—V. Sethuráman, J. 
The Savamalai Estates Limited 

i A ppellani* 
Uv. ` 


P. M. Kannayan Respondent . 


(A) Contract Act (IX of 1872), sec- 
tion 56—Impossibility of performance 
of contract—Doctrine of frustration—tl] 
applicable to licences. 


(B) Transfer of Property Act (IV oj 
1882)—Lease and licence—Distinchion. 


(C) Contract Act (IX of 1872), sec 
tion 74—Penalty and liquidated damage. 
distinguished. i 


Lease of immovable property is a trans 
fer of right to enjoy such property for : 


-Kurian that “INSTEA” is likely to dec ive 
lor cause confusion if it is used for tea 
, [other than, “instant tea’. It is also likely 
: lto cause confusion if the same expression 
HINSTEA were to be used for all kinds of 


certain period or in perpetuity in cons! 
deration of what is called rent. Th 
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rent may ‘be in cash or'kindvor ‘in the . 


shape of service or in the shape of. any ` 
other thing’ for value. ' Just as -in ‘the - 
case of a sale deed the destruction of.the : 
. properties -: subsequent ito the execution ' 
and’ registration of the! sale-deed would - 
not ayoid the transfer, similarly in the. 
case’ of ‘a lease there is a transfer‘of pro- ' 
perty on' the execution of‘adocument or’: 
at the ‘commencement’ of the lease. as 
contemplated by the parties. It is as- 
much’ a concluded ‘contract as a sale. 
There is ndthing |-executory ‘about! the - 
transfer. It ‘is because: of: these. ‘consi- » 
derations that Courts!have ‘not applied: 
section 56 of the Contract Act to leases,” 
though section 4 of the Transfer of Pro-.. 
perty Act provides that the chapters and ; 
sections of the act which’ related to ‘con-. 
tract shouldbe taken as’ part of the - 
Indian Contract Act.:: Whatever’ ‘may 
be the: position as regards leases, the: 
distinction between lease ‘and licence:: 1s: 
quite well known. “Licence” is defined’ 
in section 52:of the Indian Easements 
Act of 1882 as‘a right to do or to con-: 
tinue to do, in or upon the immoveable 
property of the grantor, something which 
would, in the absence of:such right be’ 
unlawful and such right does not:amount 
to an easement or an interest in the pro~, 
perty. ` A lease on the other -harid-is a 
transfer of a right to enjoy an immove- 
able property and.is:thus am interest in- 
the immoveable property. ` Therefore, ; 
what applies to a:lease-would not necessa- 
rily apply‘to a licence. The contract in 
the present ` case, is also.executory in 
character’ because it contemplates an act. 
being done in accordance with it in the, 
shape of‘ cutting of) the timber and re-, 
moval thereof. ‘Thereford:whatever ap- 
pliés to ‘leases cannot “ipso facto” apply 
to a licence like this. Impossibility of 
performance within the time contem- 
plated would attract section 56. `° 
a A ) \{Para, 7], 
Whether the terms of a contrdct contain- 
ed any provision by way .of penalty has. 
to be determined on: the terms of, the 
contract? The parties to a contract may ` 
agree beforehand what sum shall be paya- 
ble by way of. damages in the event of’ 
breach, as for instance, it may be stated 
that a surn'of Rs. 500a day for every-day, 
of the building remaining unfinished.after. 
UL J~04 


1’ 


i 


iavaisabai birdies dip. vo. kakndvait, 495, 


- ject to-‘equitable . jurisdiction.. 


2 


4 


the contractual day’ for:completion may be 
stipulated as payable by the contractor to 
the ‘owner. ‘The’ sum fixed in ‘this 
manner falls into one of two classes. 
It may be a genuine pre-estimate of a 
loss that may bé caused ‘to’ one party tf 
the, contract ‘is -broken. by the.other. In 
stich a case it is called ‘liquidated dama- 
ges’ and it constitutes the amount, no 
more and-no less, that the plaintiff is 
entitled to recover in the event of breach 
without being ‘required to prove actual 
damage. In other words, the parties 
may have-themselves assessed the damage 
at a particular igure. Secondly, it may 
be in the nature of threat held over the 
other party: ix terrorem, a security to the 
promisee’ that the contract: will be per- 
formed. A sum of this nature is called 
a ‘penalty’ andit has long been, sub- 
Courts 
of ‘equity have taken the view, that since 
a ‘penalty:is: defined as mere security ‘for 
the--performance df a contract, the pro- 
misee is.stfficiently: compensated by being 
indemnified ‘for his actual loss, and that 
he acts tunconscionably;..if he demands 
a sum which though certainly. fixed by 
agreement may well be.,disproportionate. 
to the injury. ‘The rule, therefore, is 
that. the plaintiff who -brings an action 
for ‘the enforcement of a penalty can 
recover compensation’ only for the 
damage that he has in fact suffered. A 
penalty in: other words covers but, does 
not assess the damages. Section 74 of 
the Contract Act authorises the Court to 
award compensation not exceeding the 
amount of ‘penalty stipulated for. — , 
. ! -u n o , [Para, 10.] 
Cases referred toi— : 
Satyabrata '. Ghose v. Mugneeram Ban- 
gur and Company, 1954 S.IC.R. 310: 
(1954) 1 M.L.J. 41: 1954 S.C.J. 1: 


A.I.R., 1954 S.C. 44; Raja Dhruya. 
Dey Chand'y. Harmohibinder ; Singh, 


'(1968).3 S:C.R. 339: (1969) 1 S.C]. 


920: A.I.R. 1968 S.C. 1024; Karnani 
Industrial Bank Lid. v. Bengal Pro- 
vince, A. I. R.. 1949 Cal. 47; Fateh 
Chand, v. Balkrishnan Das, -(1964) 1 
S.C.R, 515: (1964) 1 M.L.J. (S.C.) 60: 
(1964) 1An.W.R. (S.C.) 60: (1964). 
1S.C.J.,187: A.1I.R. 1963 S.C. 1405; 
Maule Bux v. Union of India, (1970) 1 
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S.C.R\ 928: (1970) 2 M.L.J. (S.C.) » 
64: (1970) 2°S.C.J. 249: . (1970) 2 
An.W.R. (S:C.) 61: 1A.1.R. 1970.. 
5. C:-1935; E o 
Appeal against ‘the 'decrée of’ the Court | 
of the II Additional, Subordinate Jiidge, " 
Coimbatore in Original Suit No. 519' of” 
1968. ee 
N. S. Varadachari and K.; Ramg. 
chandran, for Appellant. .:. i fae 
R. Ganesaw'and K. Ashokan, for Res-- 
pondent. °° ' 3) fh 
The, Court delivered the following ` ` 
JupcMENT.—The ‘defendant in’ O.5,: 
No: 519 of 1968'in the. Court. of tlie» 
Subordinate Judge ‘of Coimbatore is ithe 
appellant. ‘The plaintiff entered into an 
agreement ‘with the defendant company. 
at' Coimbatore on 1st August, 1965 for, 
clearing and uprooting alb jungle. and, 
shade trees together with'icoffee stumps 
in'20 acres in plot No. 2 im Fields. 
Nos. 5 and 6' of -survey No. 39 in; 
Manamboli Estate belonging "to the: 
defendant compatiy: “The value of the: 
trees and the coffee stumps in their then 
existing condition was fixed at Rs. 300 
per acre and the plaintiff paid the entire 
consideration of Rs.'6,000 for 20 acres. 
According to the' agreement ‘the plaintiff 
should: on or before: 15ih September, 
1965 clear and fell’ all standing trees: 
together ‘with: the coffee ‘stumps on the; 
20 acres.' It was contemplated that the 
plaintiff should get the necessary permis-; 
sion from’ the‘concerned authorities for 
transporting -and''rernoving' all ‘the trees 
uprooted as expeditiously as possible. 
On receipt of such permission,any tim- 
ber .or firewood remaining on the estate 
at the expiry of the‘ validity +of' the 
permit granted - by the’ -Collector of 
Coimbatore would become the property: 
of the estate.. ` The’ plaintiff cléared -ånd 
felled all the trees in the 20 acres and’ 
transported all'the logs-and firewoodand' 
charcoal from ‘about’ 10° acres in’timeé. 
The removal ‘of the rest of the logs, fire- 
wood and charcoal could‘ not -be com- 
pleted before the date ‘of expiry of, the 
Collector’s permit; thattis, 25th April, 
1966 on account of various  teasons.: 
After 25th April, 1966 when thé previ- 
gus permit had’ expired, the -defendant 


applied to thé .Collectot:;for extension af,» 
time. for trarispotting the, timber, .. fire-!. 
wood ‘etc.,. by a letter dated, 12th: May; + 
1966.i. By shis pfoceedings dated 12th , 
May}:1967 the Collector .granted exten- ; , 
sion of timè fdr-three months, from, -that.. 
date. ::‘The plaintiff came to know. about. ; 
the extension, of: time and: requested the , 
defendants! permission tox, remove the, 
logs etc. , The - defendant stated in,,:its 
letter dated . 2nd; August, 1967: that, the , 
plaintiff had no right over the- timber and . 
that he had committed a, breach of the; 
contract... The value. of:the timber etc.,;: 


_ which had -been. -left in. the, defendants 


éstate was estimated .at) Rs. 24,750. and 

after deducting the, felling charges. etc. ,,: 
the:plaintiff claimed a. sum of Rs. .14,750 | 
asthe loss of..the timber, logs,, charcoal © 
etc!; and in addition claimed to, have paid : 


-Rs. 2,106 byway of seigniorage charges. 


Thus, the total amount claimed-as,due,: 
fromthe defendant was Rs. '16,8563:as:, 
the:.'defendant. did ` not: pay.’ :the said,, 
amount in ‘response to a notice sent. by.. 
the plaintiff on 11th June,’ 1968,. the 

plaintiff came. forward with the ; pre~. 
sent suit: for its recovery. _«. : a 
2:i The: defendant ii its written, state-. 
ment contended. that :'the . Collector’s- 
-permit 'éxpired on 25th April, 1966, that, 
under'the!contract the. timber. etc.,-,re-, 
maining in the land after. that. date be-; 
came its property: and that time. was of, 
the" very vessence: of -the contract. |The 

defendant wanted the . clearance. for ‘the; 
purpose of -replantation:'' According, to, 
the defendant, the plaintiff had ,qample: 
opportunity to-remove the timber, etc., 

and as he failed: .it6.:doyso,i tnder the: 
contract, the timbet etc. , became its prot: 
perties. AS the plaintiff had committed . 
a ‘breach, there was ‘absolutely. no cause, 
of action as against the defendant. .: 


i 


Se a a i e ee ee 
3. The learned Subordinate.. Judge, 
came to the: conclusion that the contract, 
Exhibit A-1,:embodied all the terms; that; 
time wasof the essencé of. the.contract, . 
that the non-removalof timber. etc., was 
beyond the control of the plaintiff and, 
that the timber :etc:, remaining onthe 
land had not become the defendant’s, pro=: 
perty. “In the résult, there was a decree, 
fora sum of Rs.++6,000 with, propor-; 
tionate costs'and ‘subsequent . interest. , 


È q gs 
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It is this:.deeree:that is challenged by the; 
defendant ‘in. the , present appeal... o yi 


1 E F 
4, The learned counsel for’ the ‘appel 
lant. contended .that, there,was,no-hind,;, 
rance. to, the plaintiffs’ removing of «the 
timber,,etc.; ‘before the; stipulated time; 
and,,that the j.timber remaining on the 
land:. after,the., stipulated , time, hag, be; 
come-the defendant’s properly. , It. was 
argued that. the’ contract ibeing, in-the 
nature of a.licence stood on a. par, with 
a lease: in respect of,,which the plea of 
impossibility, of performance, , envisaged 
in section 56:would not apply, and that, in 
any. event, the result of the.timber etc sh, 
becoming.the property: of, the defendant 
after 25th ,April, 1966 could, not þe said 
to: be a penalty, which could. be, relieved 
against. For the, respondent the, submis- 
sion was that the correspondence emanat- 
ing from the defendant itself would go, to 
show that the plaintiff „could, not; remove 
the logs because ..of non-availability » of 
diesel oil and this is-a case, in, which the 
plaintiff would be entitled to realise the 


value: of ‘the logsetc., left-on the‘lanid. Y- 


5: The only question that, arises. out of 
the rival contentions summarised above is 
as to whether the plaintiff, is-entitled: . 10 
the value of the logs etc., left on the land 
of the defendant... —Exhibit-A-L, which 
is the agreement dated Ist August, 1965 
recites that, the contract was .entere¢ 
into- for the purpose of clearing off and 
uprooting all the trees inclusive of coffee 
stumps in the particular ‘area on , or 
before 15th September, 1965' to- facilitate 
the company’s re-planting programme. 
Clauses 1 and 2 of the.agreement are ‘as 


follows :—. - K DE 


' #1, “The contractor, will on‘ or before 
(15th September, 1963 clear and fell all 
‘the standing . jungle ‘and shade’ trees 

together with’ the coffee stumps: on. the 
20 acres'in ‘field Nos. :5- and 16’in 
S.No. 39 déemarcåted. as Plot,2 in the 
, sketch, map appended’'to this agree- 
. ment, .°+ ‘3 ak ie pe ee 
- 3: - The contractor’ will obtain-all the 
necessary permission from the requir- 
ed-authorities for’ transporting and 
removing ‘from’ the: company’s *-estate 
all’ the timber, « firewood, and , coffee 


} 


"he Ito 


. 
at 


RANNAYAN (Sethuraman, F.) 427 


_ stumps uprooted under this agreement 
as, expeditiously as possible on receipt 
‘of, such permission. Any timber: or 
firewood, remaining on the estate at the 
expiry of the validity, of the, permit 
„granted by the.Collector of Coimbatore 
. will became ‘the property of the estate”. 
It'is unnècessary" to, refér ‘to the other 
clauses Hirt’ Exhibit -A-1 < ' It is in evi- 
denice’ that the defendant made ‘ani appli- 
catioh''to,'the District’ Collector on its 
own for' permission’ to. transport the 
timber étc., ‘felled'in this area. The 
first letter’ was'addressed'to the Colléctor 
on 10th May,’ 1965 (Exhibit A-2) and 
the'second letter was on 26th May, 1965 
(Exhibit A-3): On 26th July. 1965 the 
Collector gave the’ permission under 
Exhibit A-5 giving nine months’ time- 
for remdval, of the timber etc: : This 
period’’of nine ‘months would expire ‘on 
25th April; 1966. ‘The procedure for 
removal, of the logs has been described 
by the learned Subordinate Judge “in 
paragraph 6 of‘his' judgment. There iS 
no dispute about the said description jand 
it runs as follows:—. |. 5 4 


‘ThE cut timber etc., has to be first 
?} measured: ° Then the‘necessary appli- 
= gation has' to be made to the (Forest) 
Range- Officer. ” The Range Officer 
will come ‘to the estate and then check 

' the measurement: “The Range Officer 
“ will also. ‘put a property mark by a 
hammer on every log of ‘timber' to be 
transported. Then he will’ issue a 
certificate. With that certificate, the 

- person who wants to, transport has to 
deposit the necessary seigniorage in the 
Forest. Office. . After depositing that 

» fees on an application made, the ‘Range 
-Officer will; issue the necessary passes 
-..in-triplicate”. ) 


This ‘procedure had ‘been taken from 
what was , spoken -to ‘by D.W.'1. As 
mentioned already, the! permit in the 
present ‘case' had béen ‘obtained in the 
name" of ‘the , defendant-company. It 
was therefore“ necessary for plaintiff to 
take’ the rest ‘of the ‘steps only with the 
help of thé defendant-company and the 
passes would also be issued only to the 
defendant company. The plaintiff had 
to obtain the initials of the Manager or 
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the head clerk of the defendant company 
and then use the lorrieslasses for trans- 
porting the timber. The  plaintiff’s 

grievance was that of’ account of: the 
unhelpful , ‘attitude of the then’ Manager 
it was difficult to get the forest: ‘passes in 
time. There were also difficulties in get- 
ting lorries for the transport of timber. 
` As early as 3rd October, 1965 the plaintiff 
wrote in Exhibit A-10 to the defendant's 

manager mentioning various difficulties 


and had .also offered. to pay the lorry. 


charges to the defendant if they would 
offer ‘to’ give delivery of the consignments 
at the places where the plaintiff wanted 
them. In spite of the difficulties point, 
ed out by the plaintiff, the defendant in 
Exhibit B-8 dated 19th February, 1966 
pointed out that the progress in the 
transportation of the timber was slow 
and that the timber would become their 
property at the expiry of the permit 
period. , On 12th May, 1966 the defen- 
dant itself wrote Exhibit B- 14 in. which 
it was mentioned as follows:—: 


“Tjue to acute shortage of diesel oil and 
lack of transport facilities our con- 
tractor could not,complete the removal 
in time. Hence we request you to 
kindly extend the time for another 3 
months from the date of receipt of per- 
mission, so that we could transport the 
balance timber and firewood as early 

as possible and complete our replanting 
programme during, this aa West 
Monsoon”, 


Again on 11th February, 1967 i in Exhi- 
bit B-15 the plaintiff repeated the short- 
age of diesel oil and lack of transport 
facilities’ as the reason why the contrac- 
tor could not complete the removal of 
timber etc., in ‘time and wanted exten- 
sion of time for the removal of the logs 
etc. The acute shortage, of diesel oil 
referred to in Exhibits. B-14 and B-15 
arose on account of the Indo-Pakistan 
war. It is thus an: admitted fact that 
the plaintiff could not remove the logs 
for the reasons beyond his control. It 
is: also clear from the correspondence 
with the Collector that subsequently the 
defendant obtained the necessary permit 
on’ the basis of such representations to 
the Collector about the acute shortage of 
diesel oil and lack of transport facilities 
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to remove the logs. It'is on these facts 
the question of Tights of ' a has to: 
be determined. 


‘Tf we ‘take time as ‘the essence 
7 the contract, then as pointed out 
ii Exhibits B-14 and B-15 it was 
impossible’ for the plaintiff to perform 
the contract in the manner contemplated 
by, ‘the parties. As pointed out: ie 
Mukherjea, Je in Satyabrata Ghose! y 
Mugneerain ` Bangur and Company’, in 
deciding cases in India: the only doctrine 
that we have to go by is that of superven- 
ing impossibility. or illegality as laid 
down in ‘section 56 of the Contract Act, 
taking the word ‘ ‘impossible” in its' prac- 
tical and not literal, sense.‘ ‘It is in this 
context that’ the learned counsel for the 
appellant contended, that the provisions 
of section 56° embadying the rule of 
frustration as avoiding a contract would 
not apply ‘to a licence, as it does not 
apply to a’ lease’, “The attempt was to 
equate < a licence, with lease. 


-7. 'I shall first. examine the question as 


to whether section 56 would apply to 
leases. This question directly arose in 
Raja Dhruya Dey Chand v., Harmoht- 
binder S tngh. and another®. In that case 
there was a lease of five squares ‘of land 
in ‘the District of Montgomery in the 
undivided Punjab for two seasons in 
1947-48. Following the partition of 
Inia in July, 1947 and allotment of the 
territory in which the lands were situate 
to Pakistan, the lessee migrated to 
India, He filed a suit for refund’ of' the 
rent paid by him on the ground of impos- 
sibility of performance and the applica- 
tion of doctrine of frustration to the 
contract of lease.. The Supreme Court 
held that where’ the property leased was 
not , destroyed or rendered substantially 
and permanently unfit, the lessee cannot 
avoid the lease because-he was tunable. to 
use the land for the purpose for which 
it was let to him. Tt was pointed out, 
that except in the manner contemplated 
in section 108 (e) of the Transfer ‘of 
Property Act, the doctrine of peastration 





4, 1954 S.G.R. 310 a¢322: (1954) M.L]. 
tt: 1954 S.C J. 1: A.LR. 1954 S.C. 44. 

, (1958) $ $.G.R. 339; (1969) 1 S,G,J, 920; 
ALR. 1958 §.C, 1024, 
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would not: apply to leases. : The princi- 
ple behind this. proposition was, explain- 
ed by. stating that there was a.clear 
distinction between a complete, convey- 
ance and an exectitory contract and that 
events which,..discharged an executory 
contract did not invalidate ,a concluded 
transfer.: A. lease, .of.an , immovable 
property -is.a transfer of right to enjoy 
such property’ for.a certain period or,ia 
perpetuity in consideration of. what is 
called rent. The rent may be.in cash 
or in kind. or:in the shape of service or 






















ection 56 of the Contract Act to leases, 
though section 4 of the Transfer of 
Property Act provides that the chapters 
and, sections of that Act which related to 
contracts should ba taken as part.of the 
Indian Contract Act, Whatever may. 
by the position as regards the leases, this 
is a case. of -licence and the distinction 
between lease and licence is quite well- 
known. ‘Licence’ is defined in section 52 
of the Indian Easements Act of 1882 as 
a right to do or continue to do, in or 
upon the immovable property of the 
grantor, something which would, in the 
absence ‘of such right, -he unlawful and 
such, right does not amount to an ease- 
ment, or an interest in the property. "A 
lease, on the other hand, is a transfer 
of right to enjoy an immovable property 
and is thus an interest in immovable 
property. Therefore, what applies to a 
lease would not necessarily apply to a 
The contract in the present 
case is also executory in character 
becatise it contemplates an act being done 
in accordance with it in ‘the -shape ‘of 
cutting of -the timber and removal there- 
f, Therefore, whatever applies to 
.lleases cannot ipso facto apply to a licence 
like this. The impossibility of perform- 
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ance within the time contemplated would | 
attract. section 56. 


8. The next aspect to be considered is 
whether the Clause providing for timber 
etc.,'becoming the property of the defen- 
dant if it wag not removed before ‘the 
expiry of ‘the permit is a penal one so 

that Courts would have jurisdiction to 

mitigate it, |" l | 

9.. The learned counsel for the appel- 

lant , relied on Karnani Industrial: Bank | 
Limited v. Bengal Province’, as support- 

ing his proposition that a clause-like this 

vesting the timber etc., lying on the land 

in the owner, was nothing unusual and. 

was valid., That was a case of'a lease 

of brick fields for-10 years. There was 

a clause providing for the removal of 


_ the bricks and the other materials on the 


demised land ‘before the expirty of the 
lease’ period or within -three ‘months 
thereafter: by. the lessee.. The lessee in 
that case!had ‘on the land same boilers, 
engines, trucks, kilns, railway, and tram 
lines which were useful in the manufac- 
ture and transport of bricks. On 
account of some breach of the terms of 
the :leasė, the owner of the land, the 
Government in that case, sued for eject- 
ment ‘and damages. The lessee. contest- 
ed the suit contending that the lease had 
not been validly terminated, that they 
were ‘not -required to remove ‘the bricks 
and other items at the termination of the 
contract and that the said terms were 
illegal and penal. It was argued that 
the Government ‘was not entitled to for- 
Tt is in this context: that the 
question’as to whether the forfeiture of 
those items amounted to a penalty came 
up for consideration. ' The ‘Calcutta High 
Court held that the clause was not penal 
in character. ° l 


10. The decision as to whether the 
terms of a contract contained any , provi- 
sion by, way of penalty has to be deter- 
mined on the terms of the contract. The 
Supreme Court considered this question 
in two later. decisions. The first of 
them is Fatch Chand v, Balkishnan Das?. 


1. ALR. 1949 Cal. #7 1 

2. (194) 1 S.G.R. 515: (1964) 1 M,L.J. 
1.) 6031964) 1 An.W.R. (S.C.) 60; (1964) I 
G.J, 187: A, LR. 1963 §.C, 1405, ~ | 


t 
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In: that case-uinder: the agreement ‘dated 
2ist March, 1949 there’ was a- sale ‘of 
leasehold rights in a piece of, land and 
in the buildings constructed thereon 10 
the defendant. The, plaintiff. received 
Rs. 25,000 under the agreement and 
delivered possession. | However. athe; sale 
was not actually, completed before. the 
expiry of the period stipulated in. .the 
agreement, and the vendor instituted a 
suit claiming to forfeit ‘the amount of 
Rs. 25,000 received by him and praying 
for a decree for possession of the land 
and building and also‘ for compensation 
for ‘use and occupation thereof. The 
defendant contended that the plaintiff 
had broken the contract ‘and that the 
sum of Rs. 25:000 could‘not be forfeit- 
ed. The Supreme Court held that there 
was a breach of the contract and that the 
vendor could ‘forfeit only’ ‘Rs. 1,000 
received as the earhest money and- ‘was 
also entitled to compensation at the rate 
of Rs. 140 per month." Iń ‘the course 
of the: judgnient at page ar it 1 Was 
observed. as follows: ae te a 
“Before ne to the. question about 
‘the compensation which may be award- 
ed-to the plaintiff, it'is.necessary to 
consider whether section 74 applies to 
` stipulations for forfeiture of amounts 
desposited’ or paid under the contract. 
"It: was ‘urged that the section deals in 
‘terms with’ the right to receive Trom 
the party who has broken the con- 
tract reasonable compensation and not 
the right to forfeit, what has already 


been received by the party aggrieved. . 


' There is however no warrant: for the 
assumption made’ by some of the High 
' Courts:if India; that section 74, applies 
only. to-cases where: the : aggrieved 
party is seeking to receive some 
amount on breach of contract and not 
to cases where upon ‘breach of con- 
tract an amount received under the 
contract ‘is soughi to'be’ forfeited. 
‘In our judgment the ` expression ‘the 
contract contains any other ‘stipulation 
‘by way, ‘of penalty’ comprehensively: 
applies to evéry covenant involving 4 
. penalty- whether it is. for payment on 
breach of contract of money or delivery 


‘of property,in future or for forfeiture: 


of right tọ money or other property. 


r 
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‘already: delivered. Duty.not“to-en~ 
force the penalty clause but only: to: 


‘award ` reasonable compensation.i is 
‘statutorily imposed upon Courts ‘by: 
section 74. In all“ cases,” therefore, 


` where there'is a‘ stipulationy in the 
‘nature of: penalty for forfeiture ofvan 
atnount deposited pursuant’to the terms; 
of the contract which expressly pro~; 
vides for forfeiture, the Court has: 
- jurisdiction to ‘award ‘such sum, only 
‘as it'considers tedsonable, but not éx- į 
ceeding ‘the amount specified i inthe., 
contract. as_ liable to forfeiture”. 


Agdin at page 530 it ‘was pointed out that 
section 74 merely declared the liability that . 
no iwithstanding any term in the contract 
pre-determining damages or providing’. 
for forfeiture of any property by way of 


-œ 


i penalty, the Court would award to the, 
party, aggrieved only reasonable compen-"’ 


sation not exceeding. the amount named 
or penalty stipulated -" The’ Court has to! 
adjudge 1 in every case reasonable ` com: į 
pensation tó which the' plaintiff i is entitl- 
ed from, the, defendant ‘on breach | of' 
contract. ‘In. this context the loss sus-: 
tained by the party affected by the breach 
had to be. proved. “In. that case the 
Supreme Court ‘remarked that there was 
no avidence that any loss was suffered 
by. the. plaintiff. i in consequence of, the 
default by the defendant, save as to the 
loss suffered by him by‘having been kept 
out of possession of the property. In 
Maula Bux v. Union of India’, which 
was a case of sale of goods where ‘cer- 
tain money had been kept in deposit fer, 
due performarice . of the contract for 
supply of the goods. and „where the: 
amount so deposited was sought. to, be 
forfeited, the Supreme Court pointed 
out at page 933 that forfeiture ‘of ear- 
nest money. under a contract for sale of. 
property—inovable or immovable—f , the 
amount was reasonable, did not fall 
within section 74 and referred to several 
cases in this behalf and explained them 
as, follows: — 


“These ‘cases. are easily, explained for 
., forfeiture of a reasonable amount paid, 
’ t = 4 ' 1 
a cid7oy Vs. GR: 926 : 1970) 2 MJ. 
.)61;(1970'2 S.C.J- “249 (1970) 2 An. ee 
JEL ALR; 1970 §,Cst959,1° Eig 


T 


„as -earnest money does not. amount to 
imposing a penalty. :But/if: ‘‘forfei-: 
ture is of the nature of penalty sec; 
tion 74 applies. Where under the terms 
_.of-the-contract the, party in breach ‘has 
, undertaken to pay a sum of money 
or to forfeit a sum of money which he 
has already paid to the party complain- 
, ing,of;a breach of contract, the under- 
taking ‘is. of the nature of: penalty”. 
at! vo 8 <b, Bog ENa a OR 
In that ‘case the Union Government 
which was the defendant sought to for- 
feit Rs. 18,500 out of which Rs. 10,000 
telated to supplies of’ potato and Rs., 
8,500 to poultry contract. It was contend- 
ed that these represented the, estimate of 
damages ` ‘which the Government was 
likely to suffer as‘a result of breach of 
contract and that’. the, plaintiff | was, 
not, entitled, to any ‘relief against 
forfeiture., Dealing with, this aspect the 
Supreme Court observed at page 933-as. 
follows :— 
“Reliance ins support of this conten-; 
ction was placed upon'the expression 
- (used ‘in; section 74 of the Contract 
: Act) ‘the party complaining of the 
n breach ‘is entitled, whether or ‘not 
` actual damage’or loss is proved to’ have 
~ Beeh ‘caused’ "thereby, to réceive from 
“ the party ‘who has broken the contract 
teasonable' ‘compensation’. It is true 
‘that in every casé’of “breach of con- 
‘ tract ‘the’ ‘person aggrieved by the 
breach is’ not required to prove actual 
.. logs, or. damage, suffered. by him before 
„he çan. çlaim a.decree, and the Court 
is .competerit to award: reasonable, 
‘+, compensation: in case'of breach.even if 
- nó actual damage isi proved to ' have 
` been suffered in consequence ofthe 
breach of contract. But the expres- 
- sion ‘whether’ ór not actual damages or 
loss’ is proved to, have been caused 
` thereby’ ‘is ‘ititended, to cover different 
“classes of coritracts which come before 
' the, Courts., “In the case of breach of 


w 


ea’ ae A i 


some contracts it may be impossible for- 


the Court to assess compensation ariš- 
ing .from breach, while in other’ casés 
compensation can bê calculated ‘in 
accordance with established -rules. 
. Where the Court. is unable to assess 
+ the compensation, the sum named by 
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„the parties if it be „regarded, as.the: 
genuine pre-estimate may be taken into. 
consideration as the measure of rea- 
‘sonable compensation, but not’ if the' 
sum named is in:the’nature of a penal- 

. Where ‘loss in: terms of “money 
‘can be determined, the party claiming: 
compensation’ must prove the loss 
suffered by him”. l Pans 


6 I i] 
‘ 


-7 


The distinction! between the penalty and 
liquidated damages has to .be borne"! in 
mind. The parties’.to' a contract: may: 
agree beforehand what sum shall be pay- 
able ‘by way of damages. in the event of 
breach,''as, for: instance it may be stated. 
that ‘a sumi of Rs. 500 a day for every 
day of the building remaining unfinish- 
ed after the contractual date for: comple- 
tion may be ‘stipulated. as payable by the 
contractor to the owner: ' The sum fix- 
ed''in this manner: falls into one of. two 
classes»: It may be'a ‘genuine pre-esti- 
mate of the loss that.may be caused to. 
one party if the contract is broken by. the 
other> In such a Ccasesit is called “liqui- 
dated damages” and it, constitutes the 
amount, no more’ and no less, that ‘the: 
plaintiff is ‘entitled to recover in the event 
of: breach! without’ being required ' to 
prove acttial damage.’ :In- other, words, 
the parties may have. themselves assess- 
ed the damage at a.particular figure.. 
Secondly it may be. in the nature of, a. 
threat held over the other party a terro- 
yem, `a security to the promisee that ‘the 
contract will be performed. A sum of 
this nature is called a penalty, and it has 
long been subject to equitable jurisdic- 
tion. Courts of equity have taken the 
view that, since a penalty is designed as 
mere security for the performance of 
the contract, the promisee is sufficiently 
compensated by being indemnified for 
his actual loss; and that he acts uncons- 
cionably if he demands a sum which, 
though certainly fixed by agreement, may 
well be disproportionate to the injury. 
The rule, therefore, is that the plaintiff 
who brings an action for the enforce- 
ment of a penalty can recover compensa- 
tion only for the darmage that he has 1n 
fact suffered. A penalty, in other 
words, covers but does not assess the 
damage. See Cheshire and Fifoot, the 


% 33 
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Law of” Contract, Seventh Edition, 
page 561. °° °° k l 
i ' sas k 

11. In the present case the value .. of 
the timber etc., sought to be forfeited 
has absolutely no relation to any damages 
that the defendant can be said to have 
suffered. It is in evidence that. the 
plaintiff had stacked the timber, logs 
etc., in such a manner as not to affect 
the replantation activity. The replan- 
tation activity could not have been affect- 
ed thereby. The defendant has not also 
proved ‘any loss that it has sustained. 
The quantity of timber that may be left 
in the landis so uncertain in that it could 
have been considered to, represent ` any’. 
measure of damages or. compensation for, 
any’ loss that:may be sustained by the 
defendant.,- This is thus a clear case of 
penalty. ‘Section 74 of the Contract Act. 
authorises the Court to award.compen- 
sation not. exceeding the amount. of the, 
penalty stipulated for. As in this case 
there is No question of any compensation, , 
as no loss is proved to have been suffer- 
ed by the defendant, there’ is no scope. or 
justification: for grahting any amount.as 
damages. The result is that the defen- 
dant has to pay for the’ value of the 
timber etc., left in the defendant's land. 
There was no dispute about the valua- 
tion of the timber as such. ss 

12. The, appeal, therefore, fails and it 


is dismissed with costs.. a 
Ri Sa:°" i Appeal dismissed.: 
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IN -THE HIGH: COURT 
CATURE AT MADRAS: 


$32 J ee oo t 
PRESENT: —A, Varadarajan, J.. 


OF- JUDI- 


E. Ranianujam Chettiar and ‘others 
hogs o Petitioners * 


4 


Arunachaleswarar Devasthanam ' by 
its. Hereiditary Trustee T.M. Bages- 
wara Maudaliar and another 

ae ce ‘1, .' Respondents. 


Civil Procedure Code (V of 1908), section 115 
—Presidency Small Cause „Courts Act (V of 
1882), section  41—Ejectinent  suits— 
Eviction ordered—G.0.Ms. No. 1988, Home 
Department dated 12th August, 1974, appli- 
cable. to the case—Revision against eviction 
oraers—Small Cause Court, whether has 
jurisdiction—Question raised for, the ` first 
time before High  Court—Permissibility— 
Held on facts,' that’ the' Small Cause’ Court 
had jitrisdiction. i ee 
In four ejectment suits filed by the res- 
pondent Devasthanam, the petitioners 
were ordered to be evicted: The. peti- 
toners challenged in, revision ‘the evic- 
tion orders made by the lower . Court 
on the ground that it had no jurisdiction 
to entertain the ejectment. suits under 
section 41 of the Presidency,.Small Cause 
Courts Act. The respondent contended 
thai, the, point of jurisdiction: was not ` 
raised before the lower Court and there- 
fore the petitioners were, precluded from 
raising the point in revision. - . 


Held, the question ‘of jurisdiction of the 
Court goes to the’ root :of ‘the ' matter 
and it is‘open to the petitioners to raise 
that question for the: first time: before 
the High Court in Civil Revision Peti- 
tions. ` gan [Pare, 5.] 
Rent. isa term of contract of the. lease. 
The respondent had alleged in the plaints 
in all the suits that the rent‘in the locality 
was, neyer less than .one rupee per 
square foot. The petitioners could, not 
ask the Court to ignore the actual rent 
paid by-them in respect of the concerned 
properties, namely Rs. 15, Rs. ‘30, 
Rs. 100 and Rs. 70 respectively per 





+C.R.P, Nos. 2102, 2123, 2125 and 2199 of 1976. 
Peon ree Pi | 16th August, 1977. 
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mensem, and contend that the rack- 
rent exceeded Rs. 2,000 per annum on 
the respondents own showing on the 
basis merely of the aforesaid allegations 
in the plaints for the gross. rent on the 
basis of the rent which was being actually 
paid by the petitioners before the ter- 
mination of their tenancies amounted 
to only Rs. 180, Rs. 360, Rs. 1,200 and 
Rs. 840 respectively per .annum. The 
Court below . had jurisdiction to enter- 
tain the ejectment suits. [Para. 8.] 


Cases referred to — 


Kuppuswamy Chetty v. Ayjygmmar Ammal, 
A.I.R. 1935 Mad. 723; "` National Coal _ 
Company Lid. v. L. P. Dave, “A.LR. '1956 
Pat. 294; Rajlakshmt Dasee v. Katyayani 
Dasee, LLR. (1911) 38 Cal. 639; The 
Digambar , Parshwanth fain -~ Mandir, v. 
Valubai, A.I.R. 1961 Bom. 221; Ganpat 
Pujari v. Ranatyalla Marwari, ALR. 1933 
Pat. 246; Connolly to Sheridan and Russell Ex 
parte, (1900) 1I.R.1; Lakshamshi Hirala and 
Co. v. Damji Khimji and Co., .A.LR. 
1969 Bom. 73; Rawlance v. Crevdon 
Corporation, (1952) 2 Q.B. 803. 


Petitions under section 115- of Act V 
of 1908 praying the High Court to revise 
the Decrees of the Court of Small Causes 
{II Judge) ‘Madras, datéd 25th.March, 
1976 and made in ES. Nos. 285, 280, 
284 and 286 of 1975. : 


R. Nadanasabapathy, for Petitioners. 
K. P. Unnikrishnan, for Respondent. 


-The Court delivered the following 


‘Jupement. —These civil ‘revision petitions 
‘arise ‘out of the “judgments and decrees 
of the’ Second Judge, Court of Small 
‘Causes, Madras, passed on 25th, March, 
1976 in Ejectment Suits Nos. 285, 280, 
284 and 286 of 1975. 


2. The trial Court ordered eviction of 
the petitioners in these’ civil revision 
petitions holding that their old tenancy 
had been terminated and no new tenancy . 
has come into ‘existence thereafter, that 
there is no waiver of notice: of the ter- 
mination of.tenancy by acceptance of 
any rent and that G.O.Ms. No. 1998, 
Home Department, dated 12th August, 
1974, exempting properties belonging 
ito temples from the provisions of the 
Tamil Nadu Buildings (Lease and Rent 


MLj— 5 


ator 4a 


. 


Court in the revision petitions. 
- objection does not appear, in my opinion, 


- Ayyammat Ammal}, 


‘not otherwise possess. 


Control) Act, 1960, applies to the res- 
pondent-devasthanams. 


3. The learned counsel for the peti- 
tioners canvassed before me only the 
question of the jurisdiction of he Small 
Cause Court, Madras, to entertain the 
ejectment -suits under section 41 of the 
Presidency Small Cause Courts Act, 1882. 
It may be stated at this stage that no 
plea of want of jurisdiction of the Small 


Cause Court to entertain the suits had 


been taken in the written pleas filed by 
the petitioners in the ejectment suits 
and that the plea of want of jurisdiction 
of the lower Court was taken by the 
‘petitioners in the C.R.P. Nos. 2102, 
2123'and 2125 of 1976 for the first time 
only in the memorandum of grounds 
of the civil revision petitions. The 
petitioner in C.R.P. No: 2199 of 1976 


-had not raised the plea of want of juris- 


diction of the lower Court to entertain 
the suit even in the memorandum of 
grounds of civil revision petition. But 
he has been allowed to raise that plea 
by an additional ground as per order 
in C.R.P. No. 4657 of 1977 by.this Court. 
The, result is that .the plea-of want of 


l jurisdiction of the lower- Court to enter- 
tain the suits, under section 41 of the 


Act has been taken for the first time only 
before ‘this Court in these civil revision 
petitions. , The suits are really appli- 


- cations for Issue ‘of summons to show 
_cause why the persons concerned should 


not, be compelled to as up the pro- 
perties. 


. The kami counsel for ase res- 
pondent-devasthanams contended before 


‘me.that the plea of ‘want of juris- 


diction not having been taken before 
the lower Couri should not be allowed 
to be raised for the first time before this 
But the 


to be well founded. Pandrang Row, 
J., has observed in Kuppuswamy Chetty v. 
that in the matter 
‘of pecuniary jurisdiction, 
of a party is not sufficient to clothe the 
Court with jurisdiction which it does 
A Bench of. the 
Patna High Court has gone a step 


‘further in Natonal Coal Company Lid. v. 


l. A.I.R. 1935°Mad; 723. 


~~ 


the waiver 


— 
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Å. P. Dave and others, The facts of that 
case disclose that the petitioner before 
the learned Judges submitted to the 
jurisdiction of the Tribunal below. It 
was, therefore, urged on behalf of the 
opposite party- that the opposite party 
cannot raise the question of want of 
jurisdiction. On the other hand, it 
was contended on behalf. of the peti- 
tioner before the learned Judges that 
the consent of parties cannot give 
jurisdiction to a Court or Tribunal if 
it had none. The learned Judges have 
observed that that proposition was 
undoubtedly true when there was inhe- 
rent lack of jurisdiction in the Court or 
Tribunal. They have further obser- 
ved that where the want of jurisdiction 
had to depend upon proof of certain 
facts and those facts had not been raised 
and proved, a party cannot be- permitted 
to raise a plea of want of jurisdiction 
so as to render its decision void and 
ineffective. A Bench of the Calcutta 
High Court has observed in Rajlakshmi 
Dasee v. Katyayani Dasee*, thus: 


Tt is an elementary.principle of law 
that, if the Court has no jurisdiction 
over the subject-matter, its judgments 
and orders are mere nullities, and may 
not only be set aside at any time by 
the Court in which they are rendered, 
but be declared void by every Court 
in which they are presented...... If 
a Court has no jurisdiction, its judg- 
ment is not merely voidable, but void, 
and it is wholly unimportant how 
precisely certain and technically 
correct its proceedings and decisions 
may have been; if it has no power 
to hear and determine the cause, 
its authority is wholly usurped and 
its judgments and orders are the 
exercise of arbitrary power under 
the forms, but without the sanction 
of the law. These principles apply, 
not only to Original Courts, but also 
to Courts of Appeal. Jurisdiction over 
ihe subject-matter, whether in the 
Court of first instance or in the Appel- 
late Court, is given only by law, and 
cannot be conferred by consent of par- 
ties. Accordingly where an Appellate 
Court does not possess jurisdiction to 
SE eee 
1, ALR. 1956 Patg 294, 
9. (1911) I.L.R. 38 Cal. 639, 


Pi 


A 


THE MADRAS LAW JOURNAL REPORTS 


[1978. 


review the action of the Court below. 
jurisdiction cannot be conferred upon. 
it by consent of the parties ; and any 
waiver on their part cannot make up for- 
the lack or defect of jurisdiction... These 
cases lay down the doctrine that, 
where no jurisdiction exists, no action. 
on the part of the plaintiff, no inaction- 
on the part of the defendant, can in— 
vest the Court with any of the elements 
of power or of vitality, so as to convert 
the proceeding before it into a proper: 
judicial process. If a Court assumes- 
to act where it has no jurisdiction, its 
adjudications are all utterly void and 
have no effect either as an estoppel or- 
otherwise ”’. 


Shah, J., of the Bombay High Court has. 
observed in The. Digambar ` Parshwanth 
Fain Mandir v. Valubhait, that even on. 
general principles the point of jurisdiction, 
which goes to the root of the matter, can 
well be taken even in the highest Court of 
the land because it is the duty of the 
higher Courts to see that none of the 
subordinate Courts exercises jurisdiction 
which the Legislature has not thought. 
fit to confer upon it. 


5. The learned counsel for the petitioners: 
submits that it is unnecessary to adduce 
any evidence for considering the question 
of want of jurisdiction of the trial Court. 
to entertain the suits under section 4! 
of che Presidency Small Cause Courts. 
Act and that a perusal of the claims in. 
the ejectmént suits alone would establish. 
that the trial Court had no jurisdiction. 
In this connection reliance was placed on. 
the decision of Kulwant Sahay, J., in. 
Ganpat Pujari v. Kanatyalla Marwan, 
where the learned Judge has observed that: 
in order to determine the jurisdiction of 
the Court, the plaint and not the written: 
statement should be looked into. In: 
these circumstances, I agree with the 
counsel for the petitioners that the ques-- 
tion of the jurisdiction of the Court goes 
to the root of the matter and that it Is. 
open to the petitioners to raise that ques- 
tion for the first time before this Court in 
these civil revision petitions. 


6. The extent of property involved in C. 
R.P.No. 2123 of 1976(Ejectment Suit No. 


A 





1. A.i.R. 1961 Bom. 221. 
2. ALR, 1933 Pat. 246, 
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280 of 1976) is 250 sq.ft. of land which 
had been admittedly let for a rent of Rs. 
15 per mensem which works out to Rs. 
180 per annum. The property involved 
in G.R.P. No. 2125 of '1976 (Ejectment 
Suit No. 284 of 1975) is 600 sq. ft. of 
land which had been admittedly let on a 
rent of Rs. 30 per mensem which works 
out to Rs. 360 per annum. ‘The property 
involved in C.R.P. No: 2102 of 1976 
(Ejectment Suit No. 285 of 1975) is 
about 4,370 sq. ft. of land which has been 
admittedly let for a‘rent of Rs.-100 per 
mensem which works out to Rs. 1,200 
per annum. The property involved in 
C.R.P. No. 2199 of 1976 (Ejectment 
Suit No. 286 of 1975) is about 800 sq. 
ft. of land which had been admittedly 
let on a rent of Rs. 70 per mensem which 
works out to Rs. 840 per annum. 


7: The respondent has alleged in the 
plaints in all the four Ejectment Suits that 
the rent in the locality is never less than 
Re. 1 per square foot. On the basis of this 
allegation in the plaints it was contended 
by the learned counsel for the petitioners 
that the rackrent of the aforesaid proper- 
ties would be Rs. 3,000, Rs. 7,200, -Rs. 
' 52,440 and Rs. 9,600 per annum respec- 
: tively. Section 41 of the Presidency Small 
Cause Court’s Act, under which the 
Ejectment Suits have been filed, reads 
thus : = 


.** When any person has had possession 
of any immovable property situate’ 
within the local limits of the Small: 
Cause Court’s Jurisdiction and of which 
the annual value at a rack-rent does 
not exceed two thousand rupees, as the 
tenant, or by permission of another 
person, or of some person through whom 
such other person claims, and such 
tenancy or permission has determined 
or been withdrawn, and such tenant or 
occupier or any person holding under or 


by assignment from him (hereinafter 


- called the occupant) refuses to deliver 
up such property in compliance with a 
request made to him in this behalf by 
such other person, 


Such other person (hereinafter called 
the applicant) may apply to the Small 
Cause Court for a summons against the 
occupant, calling upon him to show 
cause,on a day therein appointed, why 


he should :not be compelled to deliver 
up the property.” d 


The learned counsel forthe petitioners, 
therefore, contended that on the respon- 
deni’s ‘own showing in the plaints, the: 
rack-rent for the properties exceeds Rs: 
2,000 per annum and that the lower 
Court, therefore, had no jurisdiction to 
entertain the suits under section 41 of the 
Act. — E 


8: In Stroud’s 
(Third Edition 
thus: - 
-“ ‘Rack-rent’, under Schedule I, Pt-II 
(first Scale) of the General Order 
under Solicitors Remuneration Act, 
1881 means a rent which represents.. 
the full annual value of the holding.” 


Judicial Dictionary 
‘rack-rent’ is defined 


Below that definition there is the passage 
reading thus : 


“When deciding whether a person 
receives a ‘rack-rent’ under, section 9 
(4) of the Housing Act, 1936, the 
_ effect of the Rent Restrictions Acts must 
_ be considered. ” 


In “ Words and Phrases Legally Defined °” 
(Second Edition) by John B. Saunders, it is 
stated :. i 


- * A rack-rent in legal language means 
a rent that represents the full annual 
value of the holding. The fact that 

in addition to the rent reserved a 
substantial premium has been paid by 
the tenant is clear evidence that the 
rent is not’ a rack-rent.......... 
- Rack-rent has been defined in 2 
Blackstone’s Commentaries, . 43 
‘as ‘only a rent of the full value of the 

- tenement or near it ; and ina judgment 
of Helmes, L.J., in Ex parte Connolly to 
Sheridan'-and Russell’ is defined thus: 

-*a rack-rent in legal language means 

a rent that represents the full annual 

value of the ‘holding.’ ” 


In “<‘The Law Lexicon of : British 
- India’ by P. Ramanatha Aiyar- it is 
stated : ‘ Rack-rent ’ is only a rent of 
._ the full value of the tenement, or near it. 
~Jt is rent of, or approaching to, the 
full annual value of the property out 


t 
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of which it issues. Rent raised to the 
uttermost ; the full annual value of the 
property. A term generally used to 
denote excessive rent. ” 


In‘the Shorter Oxford English Dictionary’ 
(Third Edition), rack-rent is stated to be: 


«A very high, excessive, or extortio-. 
nate rent; a rent equal or nearly’ 
equal to the full annual value of the 
land. Hence rack-rent (v. trans.) to 
subjct a person to the payment of rack-, 
rent. Rack-renter, one who pays, or” 
one who exacts rack-rent. ” -o 


The meaning of “ annual value” of rack- 
rent came-up for consideration before 
the Bombay: High Court in Lakshmi 
Hirala and Co. v. Damji Khimji and Com- 
pany, where the learned Judge . has ex- 
tracted the following observations of | 
Lord Justice Romer in Rawlance v. Crevdon 
Corporation®, namely : 


‘In my opinion the legislature, in 
section 9 (of the Housing Act, 1936) was 
applying itself to a factual and not to a 

- hypothetical position., If the standard 
yent is the greatest rent that is obtain- 
-ablein respect of any particular premises: 
-then it is the full rent of those premises, 
the rack-rent, notwithstanding that 
(and indeed because) the owner is 
restricted from receiving the ‘higher 
yent which the premises, ‘if uncontrolled, 

' would command and has proceeded 


+o observe thus: 


<This will indicate that -the, annual 
value at rack-rent is to be based on 
_ ‘rent? even if the rent is controlled -by 
dJegislature and, not on licence fees. The 
rack-rent has to be ‘rent’ first before it 
_, becomes rack-rent. It can only mean 
gross rent and not net rent. In this 
particular case, the gross rent payable 
in respect of the premises by the peti- 
tioners as tenants to their own land- 
lord who is the owner of the premises, 
is Rs. 2,256 per annum, and this is the 
annual value of the premises at a rack- 
rent. The amount of Rs. 3,120 per 
annum paid by the respondents’ to 
the petitioners as licence fees is neither 
rent nor rack-rent and cannot be the 
Pg Sea (sk aan ecient ae 
l. A.J.R. 1969 Bom. 73. 
2, (1952) 2 Q.B. 803. 


THE MADRA& LAW JOURNAL REPORTS 


[1978 


annual value at a rack-rent. In my. 
opinion, the Bombay Small Cause 
‘Court -had jurisdiction to entertain, 

and . determine the petitioners’ 
application under section 41 of the. 
- Presidency Small Cause Courts Act in 
respect of the premises and it has failed 
-go exercise jurisdiction vested in it”. 


This decision makes it clear that rack-rent 
has to be rent first before it will become 
rack-rent and that it could only mean. 
gross rent and not het rent. The annual 
value at the rack-rent in section 41 of the 
Presidency Small Cause Courts Act as 
applicable to Bombay is Rs. 3,000, for . 
the words “ three thousad rupees”, have 
been substituted in that section for the 
words “ two thousand rupees” by Bombay 
Act XVI of 1958. The rack-rent m 
these cases cannot be said to be Rs. 3,000- 
Rs. 7,200 Rs. 52,440 and Rs. 600 res- .- 
pectively merely. because the respondent 
devasthanams have alleged in the plaints 


‘that the rent in the locality is never less- 


than Re. 1 per square foot. Rent is a 
term of contract of the lease. . There is- 
no agreement between the parties to, 
pay rent at Re. 1 per square foot. The 
petitioners cannot ask the Court to ignore- . 
the actual rent. -paid by them, namely, 

Rs. 15, Rs. 30, Rs. 100 and Rs. 70 res- 
pectively per mensem, and. contend the 
rack-rent exceeds Rs, 2,000 per annum 
on the’ basis merely of the aforesaid al- 
legation in the plaints, for, the gross rent 
on the basis of the rent which was being 
actually paid bythe petitioners, before the 
termination of their tenancies, amounted 
to only Rs. 180, -Rs. 360, Rs. 1,200 and 
Rs. 840 respectively per annum. There- 
fore, I am of the opinion that. the Court 
below had jurisdiction to entertain the 
ejectment suits. > 

g. ‘The civil revision petitions are, there- 
fore, dismissed with costs. Advocate’s fee 
onesetin C.R.P. Nos. 2102, 2123 of 1976. 


S.J. 


erm eyes Petitions disnissed. 
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IN THE HIGH COURT OF JUDI- 30th January, 1949 bequeathing ail his 
CATURE AT MADRAS.” ' iiras properties to be-taken over after his life- 
time by the executors who were also the 
(Special Original J urisdiction. = m T ‘under.a- settlement deed dated 
E = - , 28th January, 1949 executed by him. 

PRESENT :—S'. Mohar m Ja, -aF Undér the settlement deed he directed the 
V. Sridhar, President, Sri Rao Baha- members of the Governing Body of 
dur Vemur Ranganathan | Chetty sree Venkateswara Students Hostel, 
Charities, Triplicane, Madras. zo ‘Triplicane, be appointed’ ‘as trustees. 
’Petitioner* He? ‘also directed the performance of 

tee, , certain charittes.and religious services 
De Zod © =- 72a) mentioned ‘'therein. "Clause 6 of the 
The s tate of. ‘Tamil Nadu, represent- settlement deed directed that the trustees 


shall after the expiry of one year from 

ee the - time ‘of his death obtain vacant 
ment, Fort St. George, Madras-9. possession of premises No. 7, South 
f Respondent. ‘Mada Street, -Triplicane. and Nos. 31 


‘and -35, Thulasingaperumal Koil Lane, - 
Tamil N aa Hinds ` Religious ie f _ond ‘Triplicme, ‘from -the tenants. and convert 
Charitable Endowments Act (XXII of them-into a hostel for women belonging to 
1959)—C, haritable purpo se — M eaning any of the four communities of Hindus 
‘of—Running hostel for-Hindu, women— provided they are vegetarians and _ on 
Provisions of the Act whether'applicable, payment “of ` reasonable occupational 


“charges as In vogue-im'Sree Venkates- 
Held: Running a hostel’for Hindu’-women 'wafa' Students’ Hostel,’ ‘Triplicane. 


=H ear z ana pio 2; Certdin complaints ‘wére received 
Nadu Tin ne Religious a 4. Charitable that the Hostel for women was not being 
Pade ae ate ‘applicable. maintained properly. Affer a formal 
enquiry by the -Assistant Commissioner, 
ee oe “LP ara. 6.] ‘Hindu Religious and Charitable ‘Endow- 

C ferred to. RS ‘ments; Madras the Government directed 
REEN TERE Z., -a full-fledged enquiry under section 3 (1) 
Venkata ama ‘Tyér’ v,- Gover nmient. of of the Tamil Nadu Hindu Religious and 
Madras, (1967) 80 E: W. 613. i Charitable Endowments Act, 1959 (here- 


Petition under Article'226 of the Coasts inafter referred to as the Act) by its 
tution of India, -praying that ‘inthe spemoran dim dated 4th kein o 
circumstances’ stated therein, and in the e, Commissioner, .in-turn, authorise 

-affidavit filed therewith the High Court the Assistant Commissioner, -Madras to 
will be pleased to issue a’writ of certio- Aerts the.. enquiry. This pis y 
rari calling for'the records in:G.O. Ms. „notified ,. to the trustees e o z A 
No. 1033, dated 22nd July, 1976 on the “™emoxandum, dated 10th February, 1973 


file of the respondent therein and’quash £ The’ Assistant Commissioner enquired 
the said order.. . into the matter and submitted his report 


pE ; <a on 31st December, 1973. The Commis~- 
M. Subramanya Rao and T: k Romy, -sioner accordingly récommended.to the 
for Petitioner. i 07O „Government the issue of. a show: cause 


a «notice to. extend the provisions of the 
The Government Pleader, for Respon- ' Act. on the following grounds: 


dent; - no Ai The trustees have not'establish- 
The Court made the Be Ti = "ed a “ hostel for Hindu Vegetarian 


oe on ladies in premises No. 7, South Mada 
OrpeR.—One :'Vemur Ranganathan ~ Street, Triplicane after effecting neces- 


- Chetty of .Triplicane left a will dated ` -sary ‘alterations'and additions to Nos.: 


—— E -31, 31-35;T. P. Koil Street, Tripli- 
+ W.P. No. 165 of 1977. - 21st Marth, 1977, cane as desired by the ‘donor: 
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2. that the trustees have not taken 

any steps to evict the tenants from the 

premises Nos. 31-35, T. P. Koil 

Street, Triplicane, Madras-5 simul- 

taneously with their action to vacate 
- the lessee in premises No..7,- South 
` Mada Street, Madras-5; `. 


3. that no action has been taken to 
perform the charities like donation for 
the renovation of the temples, payments 
during Upanayanam and contributions 
to the charitable institutions and no 
steps have also been taken to invite 
applications for offering assistance for 
the above said charities ; 


4. that‘ the construction of a prayer 
hall was made only during 1971-72 
even though the trustees have entered 
into the management of the institution 
even prior to 1961; ' 


5. and that the allocation of funds 
for the several charities is not done as 
per the percentage fixed by the donor 
and in respect of the charities not per- 
formed the funds for the same have 
not been set apart.” 


The Government accordingly issued a 
‘show cause notice on Ist June, 1974 and 
called upon the trustees why Vemur 
Ranganathan Chetty Charities should not 
be notified under section 3 of the Act. 
“The trustees, through the President of 
the Board of ‘Trustees made their 
representations, which were exa- 
mined fully. The Government by G.O. 
No. 1033, Commercial Taxes and Reli- 
gious Endowments, dated 22nd July, 1976 
extended the provisions of the Act to the 
petitioner charity. It is to quash this 
order the present writ petition has been 
preferred. So pa 


3. The learned counsel for the peti- 
tioner urges two points in support of the 
writ petition. Firstly, it is not a charity 
within the meaning of the Act and 
secondly, the petitioner had no effective 
opportunity to put forth its case. The 
learned counsel relies on a decision of 
Ramakrishnan, J., reported in Venkata- 
rama Iyer v. Government of Madras .* 


- ~ 
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4. The learned Government Pleader 
draws my attention to clause 6 of the 
settlement deed and states that clause un- 
doubtedly envisages a charitable purpose. 
His further submission is that it is not 
correct to say that there was no enquiry. 
On the contrary, im the enquiry con- 
ducted by the Assistant Commissioner, 
the ` petitioner - did participate on more 
than one occasion. ` When the matter 
reached the stage of section 3 (3), a show 
catise notice was issued for which repre- 
sentations were also furnished by the peti- 
toner charities. Therefore, the entire 
procedure has been'properly followed and 
‘no ‘objection could be taken to the same: 


5. The decision cited by the petitioner 
has no‘application to the facts of this 


case, since that was a case wherein no 


enquiry whatsoever took place. 


6. Clause 6 of the deed of settlement 
runs as follows: - 


“The trustees shall as soon as possible 
„after the expiry of one year from the 
time of the death of the settlor obtain 
vacant possession of premises No. 7, 
South Mada Street, Triplicane, and 
Nos. 31-35, Thulasingaperumal Koil 
` Lane, Triplicane, from the tenants and 
effect alterations--and additions to the 
premises at a cost of about Rs. 5,000 
converting door’ Nos. 31-35, Thula- 
singaperumal Koil Lane, Triplicane 
- into kitchen and bath-room and esta- 
. blish in the said premises a hostel for 
the use of lady students belonging to 
: any of the four communities of Hindus 
provided they are vegetarians of course 
on payment of reasonable occupational 
charges as in vogue in Sree. Venka- 
teswara Students’ Hostel, Triplicane.” 


Running a hostel for Hindu women is 
undoubtedly a charitable purpose. There- 
fore, the provisions of the Act are cer- 
tainly attracted. Hence the first con- 


-tention of the petitioner fails. 


7. Turning to the lack of opportunity 
I find on a perusal of the records pro- 
duced before me that the petitioner did 
participate on 8th October, 1971 when 
the enquiry was conducted by the Assis- 
tant Commissioner. On these materials 


“when the matter was forwarded to the 


1) i V, SRIDHAR 9. STATE OF TAMIL NADU (Mohan, F ) 


‘Government, the Government on being _ - 


satisfied that the provisions of the Act 
-should be extended, issued the show 
-cause notice under section 3 (3) for which 
the petitioner did file its representations. 
Therefore, the entire procedure contem- 


-plated under section 3 of the-Act has been" 


‘fully followed. Section 3 (1) states as 


-follows: 


“Where the Government have reason 
to believe that any Hindu or Jain pub- 
lic charitable endowment is being mis- 
‘managed, they may direct the Commis- 
sioner to inquire, or to cause an inquiry 
‘to be made by any officer authorised 
by him in this behalf, into the affairs 
-of such charitable endowment, and to 
report to them whether, in the interest 
of the administration of such chari- 
table endowment, it is necessary to ex- 
tend thereto all or any of the provi- 
sions of this Act and of any rules made 
thereunder.” 

“That enquiry in this case has beer con- 

ducted by the Assistant Commissioner in 

which, as I said above, the petitioner did 

“participate. a na 

8. Sectión 3 (3) of the Act is to the 

following effect: 


“If, after considering the report of the - 


' «Commissioner, submitted under sub- 
‘section (1), the Government are satis- 
fied that such charitable -endowment is 
being mismanaged and that, in the inte- 
rests of the administration of such 
charitable endowment, it- is necessary 
to extend thereto all or any of the pro- 
visions of this Act and of-any rules 
. made thereunder, they may, by notifi- 
ation, extend to-such charitable endow- 
ment the said provisions, and- there- 
upon, the provision as extended shall 

.:apply to such charitable endowment as 
if it were a specific endowment: 


Provided that before. issuing such.a 
notification, the Government shall pub- 


lish in the Fort St. George Gazette, a 


notice of their intention to do so, speci- 
fying -the reasons for the action pro- 
‘posed to be taken by them and fixing 
.a period which shall not be less than 
two months from the date of publica- 
tion of the notice, for the persons inte- 


fails. 
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rested: in the endowment .concerned to 
show cause against the‘issue of the 
notification and consider their objec- 
tions, if any.” ` 

Ini the instant case, after the materials 


-were collected by the Assistant Commis- 
` sioner, they were forwarded to the Com- 
missioner who recommended the issue of 


the show cause notice on five grounds 
mentioned above. The Government was 
also satisfied about the desirability of ex- 
tending the provisions of the Act and 
issued the show cause notice on Ist June, 
1974 to which representations. were filed 
through the President of the Board of 
Trustees. This was considered by the 
Government and then the ultimate order 
came to be passed. Therefore; there is 
absolutely no flaw in the procedure adop- 
ted. - ` 


9. Venkatarama Iyer v. Government 
of Madras was a case in which no en- 
quiry was conducted. Therefore, the 
case is distinguishable. However, in 
dealing with the scope of the section, the 
learned Judge (Ramakrishnan, J.) has 
made the following observations which 


-s urd 


. are material for our purposes: 


“The language of section 3 of the Act 
makes it clear that after the report of 
the Inspector reaches the Government, 
the trustee will have an opportunity of 
showing cause; but it appears to me 
that, that opportunity will not be the 
same as an opportunity under section 
3 (2) of facing a full and detailed en- 
quiry. . What is stated above is in- 
tended to lay stress on the importance | 
of conducting the statutory enquiry 
under section 3 (2) with all the for- 
malities that this section has pres- 
cribed.” 


As I have observed, the procedure indi- 
cated‘in the section has been properly 
followed in this case. Therefore the 
second. contention of the petitioner also 
Consequently I hold, this writ 
petition carries no merit and it is hereby 


dismissed. | However, there will be no 
order as to costs. 
R.S. Petition dismissed. 
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IN THE HICH COURT OF JUDICA- Having gct admission: first in the for- 
TURE AT MADRAS. . mer college he joined there and paid the 
-= fees. Subsequently gétting admission in 
Present:—V. Sethuraman and YV. Bala- - the Nagercoil College he joined ‘that 
subrahmanyan, Ff- - callege. The course he had taken in 


Z __- Trivandrum i k 
K. K. Jacob (Minor) represented by as was only for about? years 


c - and he would have to study -only for 2 
-. father and guardian M. as years in degree course. By joining the 


i shorter course the petitioner would have 
to study the degree course in Madurai 
Sen et University for a duration of three years. 
represe nted The total duration was four years in both, 
urai 2nd. ¢ases. In the present case the petitioner 
anaikor. `. Respondents, did not derive any advantage by join- 
i NE ~ ing the short course and having paid 
. Madurai University Act(Madras Aci XXXUT his fees in the Trivandrum College and 
of 1965), section 35—Madural University ‘having foregone the fees on the basis of 
- Rules—Student holdingICSE certificate admii- the admission given by the college at 
_ ted in P.U.G. Glass—Admission cancelled_-Nagercoil he had actually suffered 


a 


| The Madurai University, 
by the Registrar, Mad 


after five months onthe ground of his having 
only 35 per cent of marks in ICSE—University . 
directed by HighCotirt topermit the student to 
` sit for the P.U.G: Ex¥amination— Candidate 
passing examination in second class—Univer- 
sity not justified in cancelling admission after - 
five months. but ought to have exempted him— 
University directed to declare candidate as hav- ` 
ing passed P.U.C. examination and also 
issue a grade certificate—Esioppel doctrine 
. applicable. 


The Principal of a college would be 
- the agent of the University. ‘In the 
present. case the candidate Was not 
told early enough that his admission 
" made by the Principal acting on behalf 
of the University was only provisional 
- and was liable to ‘be cancelled znd had ` 
- to be cancelled as it violated some rule, 

by-law or regulation. -The silence , and 

delay. justify the invocation of the 

- doctrine: of estoppel’ [Para. 10.] ` 


a 
, 


In order to uphold a plea of estoppel, the 
Court should þe satisfied that there was 
~some detriment undergone as a result 
of the representation made by the parti- 
‘ cular authority. Even considered from 
this stand-point, on the facts it was clear 
- that the- petitioner had undergone some 
‘detriment, The petitioner had applied 
for admission to two institutions, one in 
‘Trivandrum affiliated to the Kerala 


_ University and the other in Nagercoil 


affiliated to the Madurai University. 


* W.A. No. 2 of 1977. 29th July, 1977. 


—_ 


detriment and the-detriment required for 
the’ application. of the rule of estoppel 
was present in this case. 

[Para. 11.] 
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Mowail v. Paimouth Boat Construction Co., 
Lid. (1951) A.C. 837; Union of India v. 
Mis. Anglo Afghan, Agencies,(ig68) 2 S.C. 
R. 366: (1968) 2 8.C.J. 889:A.I.R. 1968 
S.C. 718: Century Spinning and Manufactu- 
‘ring Go., Lid. V. The Ulhasnagar Municipal 
Council, (1970) 2 S.C.J. 689: (197¢) 3 
S.C.R.- 854: A.I.R. 1971 5.0. yo2t. 


Appeal under clause 15 of the Letters 
Patent against the order of the Honoura- 

Mr. Justice S. Mohan, dated 29th 
November, 1976 and made in the exer- 


- cise of the Special Original Jurisdic~ 


tion of the High Court in Writ Petition 
-No.4440 of 1976 presented under Arti- 
cle 226 of the Constitution of India to 
issue a writ of mandamus directing 
_ the respondents to permit the petitioner 
-tò continue his studies in the Pre-Univer-~ 
_ sity Course in the Scott Christian College 


1) 


Nagercoil, and complete the same and 
appear for the University Examination 
_ without reference to the letter of. the 
2nd respondent dated 3rd. November, 
1976. 


M. Srinivasan and E 
-~ for Appellant. 


a i T 

_ Sreekumaran Nair, 
B. Ramamurthy, N. S. Varadachari , and 
T. V. Ramanujam, for Respondenis. 


The Judgment of the Court was'‘delivered 
by ee 
Sethuraman, F.—This isan appeal from 
. the judgment of Mohan, J., declining 
to admit Writ Petition No. 4449 of 1976. 
The petitioner. was a student of Loyola 
School, Trivandrum and’ had appeared 
for an examination conducted by the 
Council for the Indian Schools Certifi- 
cate Examination, New Delhi. In the 
said - examination, the petitioner had 
obtained over,4o per cent.of marks in all 
_ subjects except Mathematics in which 
he had secured 35 per cent. ‘The 


_nation, issued a certificate to-the peti- 
tioner Stating that he, had passed ‘the 
_Said examination, The petitioner 
applied for admission to two institutions, 
namely,- Mar Ivanias College, Trivan- 
drum aifiliated to.the Kerala University 
and also to the Scott Christian College, 
Nagercoil affiliated to the Madurai 
University. He got admission . first 
from the College at Trivandrum and he 
paid the sum of Rs. 75 for the first-term 
fees. Subsequently, he. got, admission 
card from the Scott Christian . College, 
Nagercoil. After getting a transfer cer- 
tificate from the Mar Ivanias College, 
Trivandrum, the petitioner joined the 
Scott Christian College, said: to be 
, -nearer his home, paying a sum of Rs. 200 
towards fees etc. He joined the classes 
and was studying in the said college. 


2. On 13th September, 1976 2 form was 
taken from the petitioner in which the 
details relevant for submission to -the 
Madurai University for recognition were 
recorded. The said form; as the form 
itself showed, had to be submitted 
through the Principal of the College 
where .the : applicant. sought ‘admission 
within 15 days of his admission with 
M L J—56 
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-- Cation. l 
‘ appended .to the said form that pending 
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- ‘evidence of his -having passed the exa~ 
-~- mination sought to be recognised and 


other enclosures mentioned in the appli- 
It is stated in the instructions 


. decisior of the application the Principal 


-may admit the- applicant - provisionally 
t and-at-the applicant’s risk. . After ‘more 


than a-month following the submission 


- of the said form to the Madurai Univer- 
- sity; the Controller -of Examination, 


Madurai University sent ʻa’ telegram 


, on 25th October, 1g 76 to the Principal of 


the Scott Christian College, Nagercoil 


` asking, him to cancel the admission of 


the petitioner. ‘The telegram was follow- 


"ed by a letter dated 29th” October, 
-1976 from the Controller of,, Examina- 
„tions to the Principal. In the said letter 


after ` mentioning ,that the petitioner 


¡had obtained only.35 per centr. in Mathe- 


matics as against 40 per cent required 


“under the relevant rules and ‘after referr- 


ing. to...the earlier communications sent. 


‘to the Principal, it was stated:. 
authorities conducting , the said exami- _ me ' 


-“Even -ther yow have “admitted the 
= candidate M-K. :Jaccb ‘to-P.U.G., who 
has not satisfied the ‘above rule (Le. 
he has ‘secured only -35 ‘per’ cert? 
instead of securing-40' per cent. of 
marks in Mathematics). ‘Hence I am 
.- ‘by direction‘to request you to cancel 
‘the -admission of the candidate M.K. 
Jacob to P.U.C.- in your~ College 
during 1976-77 immediately“ under 
intimation to this office. |. 


- t - Tè ae 


iI- am’ also: by direction to inform 
- you that it is irregular on your part 
.-to admit candidate of this'kind. “You 

should .avoid' such irrégularities 
- in future.” ; Mey we 


-On receipt of this letter, the Principal.who 


js the second respondent. in the- Writ 
Petition sent a letter to the ~Controller 
of Examination stating that the admis- 
sion of the petitioner to the .Pre-Univer- 
sity. (Class was cancelled. On the 
grd November, 1976, the petitioner’s 
‘father received a-letter conveying the 
cancellation of the admission. Imre- 
diately the petitioner’s father made repre- 
sentations to the Vice-Chancellor of 
the Madurai University appealing to 
him to stay the operation of the cancella- 
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tion of the admission and permit his son 
to continue his studies pending a deçi- 
.sjon on the representation made to the 
Syndicate. The petitioner’s father got a 
letter dated 7th December, 1976 in which 
jt was stated that the rules of eligibility 
do not permit of any deviation. Appa- 
rently the authorities of the Madurai 
Dniversity had declined to consider the 
_appeal made by the petitioner’s father. 
The further representation also proved 
unsuccessful. ; 


3. Thereafter the petitioner filed the 
writ petition in this Court for issue of a 
-writ of mandamus directing the Madurai 


University and 'the Principal, Scott 
Christian College, Nagercoil, the first `- 


and second respondents to the petition 
to permit the petitioner to continue his 


studies in the Pre-Universjty Course in ` 


the Scott Christian College, Nagercoil 


and to Complete the same and appear for ~ 


“the University Examination. It is 
this writ petition which was dismissed 
in limine by Mohan, J. Against the 
said judgment, an appeal was preferred 
and after admission of the appeal, at the 
‘instance of this Court, the petitioner was 
granted the necessary card for appearing 
for the examination and he has passed 
the eXamination conducted by, the 
Madurai University in the Pre-University 
Cilass in the second class. The , writ 
appeal has now come before us for final 
«disposal. 


The learned counsel for the appel- 
lant submitted that the respondents 
“were estopped from cancelling the admis- 
sion which had been unconditionally 
given to the petitioner in June, July, 
1976. For the first respondent the 
Submission was that there cannot be an 


estoppel against statute and the autho-- 


rities of the Madurai University had 
acted perfectly bona fide in cancelling 
-the admission as the said admission was 
contrary to the relevant provisions of 
the rules governing the admission. 


5. The only statutory provision which 
was relied on for this purpose by the 
‘counsel for the University is section 35 
ofthe Madurai University Act (Madras 
Act XXXIII of 1965). That provi- 
sion runs as follows:.— 
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. “Admission to University Courses. 


(1) No person shall be admitted to 
the Pre-University Course or other 
entrance’ courses’ of study in the 
UOniversjty unless he.. 


(è) has passed the 
examination; or 


(i2) holds the Secondary Schoo] Leav- 

img Certificate and has been declared 

eligible by the Syndicate under condi- 

tions prescribed by the University 

authorities concerned for such course 
' or courses of study; or 


Matricul ation 


L 


(722) has passed an examination of any 
other University or authority recogni- 
sed by the Syndicate zs equivalent to 
the examination specified in Clause (2) 
or Clause (i);. and 


(iv) fulfils such other conditions as 
may be prescribed by the Syndicate.” 


In the list of examinations recognised 
as equivalent to the Matriculation Exa- 
-mination for purposes of admission to 
-the Pre-University Course is included 
-the examination now under considera- 
tion, and it has been stated as follows: — 


“The Indian Certificate of Secondary 
Education Examination ‘(Class X) 
`- conducted by the Council for the 
Indian School Certificate Examina- 
tion, New Delhi, is accepted as 
equivalent to the Matriculation Exa- 
~ Minafion of this University subject to 
the condition that candidates should 
obtain 40 per cent. of the marks in the 
subjects of; (1) English language and 
Literature ; (2; Mathematics or 
Modern Mathematics; (3) Science 
(i.e. Physics, Ghemistry and Biology) 
and 35 per cent, in the other compul- - 
sory subjects and pass the whole 
examination at one sitting.’’ 


There is no dispute that in the present 
case the petitioner has passed the whole 
examination in one sitting, The only 
shortcoming poirted out by the Univer- 
sity Authorities is that he had -obtained 
only 35 per.cent- in Mathematics as 
against the minimum of 40 per cent. 
required by the University. Itisnot in 
dispute that the. regulations framed by 
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the University themselves: contemplate the 
University Authorities granting exemp-. 
tion from the operation of the.above rule 
„in appropriate cases. It was in. this con- 
text that during the pendency of the writ 
appeal the University Authorities were 
-asked by us to review the cancellation of 
admission. On the ground that the Vice- 
‘Chancellor is.away from the station, the 
University. Authorities have stated that 
it was not possible to consider the applica- 
tion before the end of August, 1977. As 
the petitiorer had already obtained an 
admission in another . College at Nager- 
coil subject to his succeeding in the 
present proceedings and as the said seat 
was to be kept vacant only. till g1st ‘of 
July, 1977, the petitioner prayed that the 
“writ appeal itse]f.could be disposed of 
- and that.the matter cannot-_wait till the 
arrival of the Vice-Chancellor as it is 
not known whether the Authorities of 
the other college would keep the seat 
vacant till then. It is in these circums- 
tances that we have to dispose of the writ 
appeal without. waiting for the Authorities 
“of the Madurai University to reconsider 
the casein the light of what had been 
stated in the course of the hearing of these 
proceedings on an earlier occasion. - We 
are not happy over the attitude adopted 
‘by the Madurai University. On eerlier 
occasion, when the matter came up before 
this Court, Ramaprasada Rao, J., sitting 
swith Pandian, J., observed:— 


“After hearing the counsel and without 
prejudice to the contentions of both sides 

_ we are prima facie of the view that a can- 
didate who.was admitted by the Univer- 
sity. through itsown officers and who 
stood the test of patience for <ne, year 
and studies in one of the Colleges affilia- 
ted withthe University and is appearing 
for the concerned examination should 
not now be told about the technicali- 
ties of law and the mistakes committed 
by its own officers so’ as to deprive the 
student of his legitimate year of educa 
tion activity. It is for the University 
even now to consider whether it would 
not be equitable and in the interest of 
justice to regularise . the admission as a 
special case.” 


It may be seen that the observations of 
-Ramaprasada Rao, J., were made at a time 


when the-petitioner had not appeared 
for the examination and the result was 
also not known. Now, after the petitioner 
has appeared for the examination ard 
after he ‘had passed in second class, the 
University Authorities are still taking 
their own time for the purpose considering 
whether the petitioner should be given 
exemption or not. Itisnot as if the power 
of exemption has not teen exercised in 
appropriate cases. It. is not clear as to 
why the authorities do not want to exere 
cise the power of exemption in this case. 


6. We shall first consider the question 
as to whether the fetitioner was actually 
admitted without any. condition, the 
word “provisionally”. not being stated in 
the admission card issued to him, €$ con- 
tended by the counsel for the appellant. 
In other words, on ‘behalf of the respon- 
dents, the submission made was that the 
petitioner had only been provisionally 
admitted. However, the learned counsel 


-for .the appellant submitted that the 


petitioner had been granted an unquali- 
fied admission and that the plea that 
there was a provisional admission is only 
an after-thought. .As far as this aspect 
is concerned, it is difficult to decide the 
question without the counter-affi davit 
from the first and second respondents. 
Counter-affidavits.were not filed as the 
writ petition was dismissed in limine. 


_ We do not therefore propose to enter 


into. ‘the question as to how and when 
certain endorsements of the admission 
bheing provisional were made in the ap- 
-plication and admission card, but, how- 
ever, we would prefer to rest our consi- 
deration on the basis of how the Con- 
-troller of Examinations, the. authority 
functioning under the Univesity has 
himself understood the nature of the 
admission in the present case. We have 
already extracted the relevant para- 
graph from the communication of the 
Controller of. Examinations dated 23th 
October, 1976 sent to the Principal, 
Scott Caristian .College, Nagercoil. In 
-the said letter it had been stated thet 
the concerned respondent had admitied 
a candidate who had not satisfied the 
relevant rules.. This sentence goes to 
show that the admission was unqual- 
fied’. and rot provisional. . If it was a 


-qualified -admission and only a provi- 
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sional admission, then the authorities 
would only have. withdrawn the provi- 
sional admission. ‘The fact. that he 
had to cancel the admission clearly gces 
to show that the ¢dmission as originally 
made was not provisional. Further the 
petitioner could not be expected to have 
foregone a regular admission and jcined 
an iustitutionon the basis of a proble- 


matical and provisional one. The pro- ' 


balities do not support the University’s 
contention. We are. thus satisfied that 
there was.a regular admission of the 
petitioner in the second respondent 
college. In fact. ¢ny provisional 
admission would ordinarily be- made 
only pending the consideration. of the 


application ‘to . be made. to”: the 
Madurai University‘for recognition 
-of. the. individuel :cases.. In- other 


words, the procedure in: ‘such- cases 
was stated to be-asfollows:. -Whenever'a 
student had appeared.for an examination 
conducted by eny ather University, other 
than. the. Madras; Madurai and Anna- 
malai Universities, the College to which 
an application was made was.to forward 
the application -for consideration by 
the . University so as to. recognise :his 
admission. In the -present .case, as 
mentioned already, the .admission had 
been made. before the ist.day of. July, 
1976 and the petitioner had- paid: his 
fees and had joined.the classes on Ist 
of. July, 1976. If any- provisional 
admission had been. made, then. one 
would have expected the appropriate 
authorities.to have taken immediately 
from him the requisite form for the. pur- 
pose of recognition. by -the University 
authorities. This form, .as. mentioned 
already, had' been taken from the peti- 
tioner only on the 13th of September, 
1976. After. the Principal forwarded 


this form, the University. Authorities — 


took more than a month for the purpose 
of considering the same and only after 
such a delay the University Authori- 
ties had chosen to cance] the admission 
given to the petitioner. These circum- 
stances, in Our opinion, go to show 
that the original admission was not a 
provisional one and that it-was what 
can be called a pucca admission. 


- 


7. 
as mentioned above, then the question 
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_ admitted: for. the. university Course. 


(i 


r 


If the admission.was a regularoñe - 
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that.arises is whether the University 


Authorities had any power- to cancel 


the said admission. . The -question as. 
-to whether the University. Authorities, 
in similar cases ,are estopped from can- 
ccelling the admission. has been the 
subject of consideration in several deci- 
-ded cases.. In -The Registrar, University 
of. Madras v, Soundara. Pandiyan, and. 
otkersł, the candidate. who -applied for 
-admission to the University coursé had 
not. actually. been declared eligible. for 
such course. He lacked even the basic 
qualification. However, in. the. S.S.. 
L.C. book that was given to: him there 
was.an endorsement that he had been. 
declared . eligible... On the. strength 
of that endorsement he. sought and 
obtained admission.. ir .a. College. 
Then the University -Authorities dis- 
covered that there;was.a mistake.in his. 
admission. -and thereaiter:, sought. to- 
carcel the said admission.: It was the 
-cancellation .of .the .admission ‚that 
brought the matter- before -this Court 
-in a writ.petition. Rajagopalan, J.,.whe- 
_considered the writ petition. made the 
_rule absolute ard ultimately: an appeal 
was ‘preferred by. the University . of 
‘Madras... The question . that , arose. was., 
whether the University was. estopped 
‘from taking up, .the position. that the . 
particular. candidate had been .w one 
n 
the following passage, the question’ of 
estoppel was considered by the Bench 
thus: `. L : 


tou 
The tae ae a 


b aeai ta. idk in e e 
‘But: he (counsel for the student). 


-1 contended that:-in that- -particular 


- case, having regard to- what had hap-- 
pened, the University was estopped 
- from saying that he could not con-- 
: tinue his study -and -that he ‘should 
-leave the college. 'On- the -strength. 
- of a wrong endorsement made by 
the- Secretary, Secondary. Education. 
' Board- acting presumably on « behalf 
of the University, the petitioner had 
expended time and money'in pursu- 
ing a course of study in the -College 
for -nearly two years.. He should 
mot now be told that there was-a mis- 


— 





r 
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take and all the two years of. his: 


study should go waste. We agree 
with him. We would prefer to rest 
our decision on this ground of equitas 
_ble estoppel rather than on 


_ power by the University,though ulti: 
mately. the same result follows. , Mr, 
Venkatasubramania Ayyar, met this 
plea of estoppel by the argumet that 
the University was not responsible 
for what the Principal had done. 
But thisis no answer. What the peti- 


tioner relied on is the, endorsement of. 


_eligibility on thes .8.L.C,. book which 
must be deemed to have. been made 
on_ behalf of the, University as a 
_ result of, which the petitioner under- 
took a course of -study involving the 
expenditure of time, and money. In, 
_.our opinion, this. in an irstance of 
_something much. more , substantial 
than what Mr. Venkatasubramania, 
Ayyar, characterised :as sentimental 
estoppel. .It is a case of legal or equi- 
table, estoppel, which satisfied practi- 
cally all the conditions embodied in 
-section 115 of the Evidence Act.” 


%. The learned counsel .for--the first 
respondent- submitted that the main- 
considerations. which -weighed - with 
‘the Court in -upholding- the -plea of 
estoppel-in- that -case- was- that there 
was a delay of -more-than a year and 
in the: present .case‘there'is -no such 
delay: -However,-«“what has to-' be 
remembered is that-the petitioner had 
joined- -a-course ” of-‘short-- duration, 


namely Jess than a@‘year- and he’ has . 


prosecuted his studies-for more than 4 or 
5 -mouths before he: got the notice of 
cancellation from the -University Autho- 
rities. Having regard to- the dura- 
tion of the course- the delay was unrea- 
sonable. - Therefore - whatever consi- 
derations -persuaded ‘the learned 
Judges in University- of Madras v. V. 
Soundara Pandiyant; to uphold the plea 
of estoppel. are present in the instant 
case. - : 


- 


9. The learned counsel for the first 
respondent submitted that the Univer- 
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1956 Mad. 309. _ i 


JAQOB 0. MADURAI UNIVERSITY (Sethuraman, 7.). 


the . 
_ground of unreasonable exercise of., 
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sity Authorities cannot be made res- 
ponsible for what had been done by 
the Principal in this particular case. 
The. question as to whether any action 
of the Principal is binding on the 
University has been the subject of 
consideration by the Delhi High Court 
in University of Delhi v. Ashok Kumar 
Ghopra and another*. In that case the 
candidate who joined the College had 
completed- an examination con- 
ducted by the Gujarat Secondary 
School Certificate Examiration Board, 
Baroda. He applied for admission in 
Deshbandhu- College, - New Delhi 
for studying in B.A.. (Pass Course) of 
the University of Delhi. In this case 
also- he lacked:the basic qualification, 
as the said examination of Baroda 
had been-recognised for admissior into 
the’ College Course, -and not for the 
degree course. The particular candit-" 
date: had pursued: his studies for. some 
time-ir the degree.course and a similar 
procedure for'cancellation of his admis- 


. sion Was gone through in the said case 


also.’ ` - we. 
It was that which..brought -the matter 
before the Delhi High Court. It was 
pointed, out at page 137; 

“Before discussing the decisions cited 
at the Bar. We may point’ out that 
there are two answers to the argu- 
“ment of Shri Avadh Behari that to 

these cases, the proposition that there 

can, he. no estoppel against a statute 
Jwill apply. The. first answer is, 
that as pointed out -by the learned 
i Judge (Tatachari, J.,-as he then was) 
- in view of.the provisions contained in 
. Ordinance X-A any admission made 
contrary to the terms of clause 1 of 
Ordinance I cannot be considered to 
be an ultra vires act and therefore the 
proposition has no application. The 
second answer is that the doctrine 
will ‘apply only with reference to the 
pleading of the University that it 
had not approved ‘the provisional 
- admission made by the Principals. 
- The reason is that once the Univer- 
sity -has kept quiet and had not sent 
any intimation to the students 
a Sarasa, 


1. ALR.1968 Delhi 131. 


446° THE ‘MA DRA 8S-LAW 
~ concerned that it-had rot confirmed 
PENG bkuca- aera’ provisional ‘ admission 
- made by the Principals of the Colleges 
- that silence and ‘inaction . will 
-amount to a representation that the 
- University had approved the ‘admis- 
sion of the students concerned. It is 
‘the-fact that the University had rot 
-approved the admission of the 
- students in question 'that the Univer- 
- sity is estopped’ from denying’’.-** 


Again at page 140-1t was: observed: — 


` The position is that if the terms of a 
“statute aré absolute and do not admit 
` of any relaxation or exemption, then 

anything done contrary to the terms of 

such a statute will be ultra vives and 
' will be void and ` no person can be 
éstopped from putting forward the 
‘contention that what he did was 
illegal or void. .On the other hand, 
` if a statute having prescribed certain 
conditions or qualifications for ‘the 
doing of a certain thing itself provides 
jor exemption therefrom under certain 
circumstances or authorises some body 
to exercise- the power of -exemption 
then anything-done not in terms of 
those conditions or- qualifications -will 
not be ultra aires and will be said to 
be merely irregular and to ‘such an 
act, the proposition that there ‘can™be 
no estoppel against the statute will 
have no “application” : i 


10. - The above passage - completely $ 
covers the contention -that there can be 
no appeal against a-statute raised -on 
behalf of the: University -before us. _At 
page 141 of the report, the question of 
agency has-been considered and -it was 
observed: - - 


‘When the applications were taken 
from the students by the Principals of 
the College for forwarding the same 

to the University, the Principals were 
acting as agents of the University 

_ and the Univesity all along knew | that 
on the strength of the. provisional 
admissions granted to them by the 
Priacipals, the students are continuing 
their studies in the college and if they 
are to be told that they were not eligi- 
ble for admision they should be told 
so at an early time”. 


conclusion drawn by us. 
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The Principal would thus be the agent! 
of the University. We consider that inf 
the present case the candidate has not! 
been told early enough that the admis-| 
‘sion that had been made ‘by the Princi 
pal acting on bealf of the University was 
only a provisional-one and was liable tol. 
be cancelled and had.to:be cancelled 
as it violated some rule,‘ bye-law or} 
regulation. The silence and delay justify; 
the invocation -of - the’ doctrine - off 
estoppel. panees 
r1. The learned- counsel for the first 
respondent submitted that the petitioner 
could: not be said to -have acted to his 
prejudice in the present case- beause he 
had given up his studiesin Trivandrum 
where he’ had to-undergo a two year 
course while he could complete the Pre- 
University course which was- one year. 
According to him by joining a shorter 
course he was not acting to his Prejudice 
or detriment. The decided cases require 
that in order to uphold a plea of estoppel 
the Court should be satisfied that therej 
was some detriment undergone as a result 
of the representation made ‘by the parti 
cular authority. Even considered fron 
this standpoint, on the facts, here, w 
are Satisfied that the petitioner had! 
undergone some detriment, The course} 
that the petitioner had taken in Trivan 
drum was for about 2 years and he woul 
have had to study only for two ye 
in the degree course. By joining the 
shorter course the petitioner would have 
to study the degree course in. Madurai 
University for a duration of three years. 
The total duration was four years in bot 
cases. In the preser.t case the petitioner} 
did not derive any advantage by join 
ing the short course and having paid 
his fees in the, Trivandrum College an 
havir g foregone the fees on the basis of 
the admission given by the Scott Christi 
College, he had actually suffered detri 
ment and we are satisfied that the detri- 
ment required for the applicatior of the _ 
rule of estoppel is present in this case. 



















y 


12. The learned counsel for the: first 
respondent drew our attention to certain 
decisions of the Supreme Court but they 
do not lay down anythirg contrary to the 
However, we 
may briefly notice one of these decisions, 
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namely Assistant Custodian; Evacaee Property 
and othersv.Brij KisholeAgarwala and others*. 
In that case the wife of a Police Officer of 
the then United Provinces, was in 
Teheran in 1947 along with her husband. 


She migrated to Pakistan in 1948. In. 


1962 she came to India and, sold the 
property which ‘she had in Lucknow. 
Before the transaction the purchasers had 
‘enquired from the~ Assistant Custodian 
-whether' it was an evacuee property and 
had received a reply in the -negative. 
"The property was declared on 25th 
March, 1963 as evacuee property and on 
“ath March, 1964 the ‘Notificetior was 
issued acquiring it under section 12 -of 
the Displaced Persons (Compensation 
and Rehabilitation) Act. On the ques- 
tion whether there was estoppel operat- 
ing, 2 Bench consisting of two, learned 
Judges of . the Supreme Court pointed 
out that the fact that the purchasers had 
made an enquiry and had been told 
that it was mot an evacuee property did 
not make any difference and that the 
property was evacice property. _Before 
the Supreme Court, reliance had been 
placed on a decision ofLord Denning in 
Robertson v. Minister of Pensions®, In the 
case that-was decided by the King’s 
Bench‘the question was’ whether the 
Minister of Pensions was bound by the 
letter that had been issued by the War 
‘Office. In other words, the question was 
whether one Ministry - was bound. by a 
representation made by another Ministry. 
Lord Denning pointed out: 


~ 


“In my opinion if a Government’ 


- Department ir its. dealings with a 
_ subject takes it upon itself to assume 
authority. upon a matter with which jhe 
is concerned, he is entitled to rely upon 
having the authority which it assumes. 
He does not know, and cannot be 
expected to know the limits of its autho- 
rity. The Department itself is clearly 
bound end as if itis but an agent for 
the Crown,.it binds the Crown also 
and asthe Crown is bound, so -are the 
other departments for they also are but 
agents of the Grown. The War. Office 
letter therefore binds the Crown, and 


a Te 


1, (1975) 1 S.C.C. 21: (1975)2 S.C.R. 359: 


A.LR. 1974 8.C. 2325. 
2. (1947) 1 K.B.227. 


. AJR. 1974 S.G. 2325. 


447 


. through the Crown, it binds theMinister 
‚of Pensions’. . -> 


These observatiors of Lord Denning 
were. disapproved -in -a later 
decision of the House of Lords m 
Mowall v.» Palmouth Boat. Construction: 
Co., Ltd.*. The Supreme Court con- 
sidered that the ‘observations . of Lord 
Denning having ` been disapproved 
would not be relevant for consideration 
in the case before their Lordships. 
However,-these very observations of 
Lord Dennirg had been accepted as 
laying dowr the correct law bya larger 
Bench. .of the Supreme Court on at least 
two earlier occasions and had become 
the law of the land. In Union of India and 
others v.Messrs.AngloA fghanA genciese ete. 2. 
The - passage from Lord Denning’s judg- ° 
mentwas quoted with approval in dealing 
with a case of estoppel. Again in 
Century Spinning and Manufacturing Co.,Ltd. 
and another v. The Ulhasnagar Municipal 
Council and another®, the Supreme Court 
reiterated its approval of the passage 
from the judgment of Lord Denning. 
Thus the plea of estoppel is available 
against the Government and other eutho~ 
rities. In fact ir the case ‘last’ cited it 
was pointed out at page 1025: 
«If our nascent democracy is to thrive 
different standards of conduct for 
the people and the public bodies can-- 
_ net ordinarily be permitted. A public 
‘body is in our judgment, not exempt 
from liability to carry out its obliga~ 
tion arising out of representations 
_ made by it relying upon which a 
` Citizen, has“zltered his position to his 
_ prejudice .” l TT P 
In the case öf Assistant Custodian, Evacuee 
Property and others v.Brlj Kishore Agarwala 
and others*t, these earlier decisions of the 
Supreme Court had rot been brought to 
the notice of their Lordships. Therefore 
we consider that the plea of estoppel has 
to succeed as againstthe respondents. 
We corsider that the writ petiticner 
having succeeded on the plea of estoppel. 





» ~- 


1. (1951) A.C, 837. i 

2. (1968) 2 S.C.J. 889 : (1968) 2 S.C.R. 366: 
A.I.R. 1968 S.C.718. 

3. (1970) 2S.C.J.689: (1970) 3S.C.R. 854: 
A.1.R.1970 S.C. 1021. 


(1975) 1 S$.C.C.21: (1975)2 S.G.R. 359 ~ 
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the- carcellation of his admission has to 
be quashed and it is accordingly quashed. 
The appeal is’ allowed. Their .will be 
no order as to costs. - 


RS. 


IN THE HIGH COURT 
TURE AT MADRAS. . 


— , Appeal allowed 
OF JUDICA- 
PRESEN T:—F, Balasubrakmanyan, J 


.. Appeel lant” 


~~ 


Ponouthayee Ammal 
J. g Po T 
Kamakshi Ammal . .. Respondent. 


Hindu Marriage Act (AXP of 1955) sections 5 
11 and 16—Patition for declaration of nu lity 


`> of marrige—Husband dead at the tims _ of 


filing. p étition—Fefition whether maintainable. 


Whether an. application for nullity of 
marriage under the Hindu “Marriage Act 
filed by a spouse for establishing the 
invalidity of the marriage for its own 
sake or for the’ collateral purpose of decid- 
ing the legitimacy of the issue, the ` real 
purpose of such a proceeding is only to 
establish ` the ` petitioner’s own status 
and for establishing that question it is 
not necessary that the other spouse should 


be living, -” 2" T Para. 7] 


Cases referred to: — a re 
Thulasi Ammal- v.` Gowri: Ammal, . (1964) 
1 M.L.J. 228: I-L:R. (1964): Mad. 65: 
4G -L.W. 505: ALR. 1964 Mad.. 1185 
Ramayammal v. Muthammal, (1974) 2 M.L: 
J. 34: 87 L:-W.:407:. A.L.R.. 1974 Mad. 
3213 Gowri Ammal v. Thulasi - Ammal. 
(1962) 75 L.W» 559: AIR. 1962 Mad, 
BIO, oats 2 yee e * : y 


Appeal against the order of the I st Addi“ 
tional District Judge, Madurai, dated 
20th Augist, 1975 and made in C.M.A. 
No. 184 of 1974 (O.P. No. 36 of 1974, 
Sub-Court, Dindigul). 


K. Saroabkauman ard + R. Nandakumar, 
for Appeilznt. l 


R. Krishnamurthy, D. Raju and A:R. Latsk- 
manan, for Respondent. 





“+ A A.A.O. No. 91 of 1976. 


THE MADRAS LAW JOURNAL REPORT, 


Gowri Ammal*, 


22nd March 1977. 
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The Coust made the following. 


ORDER.—This civil miscellaneous second 
appeal-is bro.ght before this -Gourt ‘by 
one’ Ponnuthayyee- Ammal, widow of 
Veerabardra: -Pillai, in _the- -following 


‘circumstar Ges.- wie A S = 


2.. Veerabdra Pillai has a daughter by 
another wife. This daughter filed a suit 
for partition im O.S.No. 25 of 1969. In 
that suit Ponnuthayyee Ammal figured 
as a party. “One of the issues in that suit 
was whether her marriage with Veera- 
badra Pillai was void, it having been 
contracted -during the subsistence ‘of an 
earlier marriage. The finding was that 
the marriage, was void: for that Treason. ~ 


3. Ponnuthayee Ammal had‘children - by 
"Veerabadra. Pillai. She was anxious to 
legitimize them. It was possible-to- obtain 
légistimization only if her marriage with 
Veerabadra -Pillai were declared a-nullity 
under -the Hindu Marriage- Act, 1955. 
-The finding in a collateral-suit would not 
avail the children. Pe eae 

4. It isin these circumstaces that Ponnu- 
theyee filed an independent proceeding 
O.P. No. 36.0f 1974.under sections 5 (1), 


Ir and- 16 of; the Hindu Marriage Act,’ 


1955 for a decree of nullity of marriage 
on the basis that her, husband had con- 
tracted the’ marriage with, the petitioner 
during the subsistence of an earlier mar- 
riage. At the time this petition was filed 
the husband was dead and gone. She 
however impleaded the daughter-by the 
first wife as the defendant. The learned 
Subordinate Judge went into the merits 
of the petition, and, ‘allowing the peti- 
tion, ‘granted a decree for nullity. He 
rejected the contention raised by the res- 
pondent that a petition for nullity by 
the wife is not maintainable over the dead 
body of the husband and that an applica- 
‘tion under section 15 of the Hindu Marri- 
age Act,can only be maintained as against 
a husband living. The learned Jidge 


‘rejected this contention relying upon 


certain observations of a Division Bench 
of this Gourt consisting of Srinivasan and 
Venkatadri, JJ., in -Thulasi Ammal v. 





L. (1964) 1 M.L.J-228:I.L-R. (1964) 1\Mad._ 
5:7686 L.W.505:A-I.R. 1964 Mad. 118. 


A). 


5. Against the decision of the learned Sub- 
ordinate Judge, the respondent filed an 
appeal on the one-and only ground that 
the petition for nullity was noc maintaina- 
ble havirg bsen filed by the wifé after 
the death of the husband. The learned 
„Additional District Judge, Madurai, accept~ 
ed the contentior put forward by the 
respondent and allowed the appeal and 
set aside the decree for nullity granted by 
the learned Subordir ateJudge ot Dindigul. 
‘The learned Additional District Judge 
seems to have regarded the observations 
made by Srinivasan and, Venkatadri, JJ. 
in Thulasi Ammal v. Gowri Ammal}, as ın 
the nature of obiter dicta. Relying on 
certain other decisions of this Court ren- 
dered by learned single Judges, the learned 
-Additional District Judge held that an 
application by a spouse tor declaring the 
marriage null and void would nou lie 
unless it was filed durirg the lifetime of 
the other spouse. The decisicn of the 
dearned District Judge is now questioned 
in this civil miscellaneous second appeal, 


6. The matter indeed has now become aca-~ 
-demic by reason of the amendment made 
to the Hindu Marriage Act in section 16. 
-Section 16 has “been newly amended by 
section 11 of the Centra] Act LXVIII of 

1976. Under the section, as amended 
-it is declared that notwithstanding that a 
-marriage is null and void under section 11, 
any child of such marriage who would 
have been legitimate if the marriage had 
-bsen valid, shall be legitimate, whether 
-such child ıs bofn betoreor after the 
-commencement of the’ Marriage Laws 
(Amendment) Act, 1976, and whether or 
.not a decree of nullity is granted in respect of 
that marriage under the Act and whether or 
not the marriage ts held to be void. otherw ise 
than on a petition under this Act. 


7. Itwillbeseenthat under the amended 
section any child of a void marriage shall 
“be ‘legitimate notwithstanding the fact 
that a decree or nullity has not been 
„granted in respect of that marriage under 
the Hindu ‘Marriage .Act, 1955. It is 
further provided under the amended 


ssection that the children of void marriages ` 


sshall be regarded as legitimate whether 





1. (1964) 1M.L.J. 228: 7.L.R. (1964; Mad. 
65: 76 L.W. 505; A.1.R..1964 Mad. 118. 
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sich childrer had been borne before or 
after the amendment of s ection 16 under the 
Marriage Laws (Amendment) Act, 19760- 
In these circumstances, the filing of the 
Original Petition No. 36 of 1974 itself 
would now seem, in retrospect, 0 be an 
exercise in superfluity. This amendment 
has rendered’ the technical issue raised 
as to the maintainability of the O.P. as a 
purely academic question. Nevertheless, 
Ý think I must go into the question to 
give this appeal a -proper disposal. 
must say that I də no. agree with the 
views expressed by the learr ed Addition: 1 
District Judge as io the mair,tainability of 
a petition filed by a spouse for declaring @ 
marriage null and void afier the déath of 
the other spouse. As has been pointed 
out by Srinivasan and Venkatedri, JJ., in 
Thulast Ammal v. Gowri Ammal}, it seems 
co m? that whether the application for 
nullity is filed bythe spcuse tor establish- 
ing the invalidity of the marriage for its 
own sake or for the collateralpurpose of de- 
ciding the legitimacy of the issue, the real 
purpose of such a proceeding is only to 
establish the petitioner’s own status and 
for establishing that question it 18 not 
necessary that the other spouse should te 
living. This was so held by Srinivasen, J. 
and with respect, I agree with what 
opinion. 
8. Withrespect, Ido not share the views 
of Ramanujam, J., in Ramayammal V. 
Muthammal?, and also an earlier decision 
of Ramakrishnan, J., in Gowri Ammal 
vV. Thulasi Ammal’. In.the result, I allow 
this civil miscellaneous second appeal,but 
in the circumstances, without costs. 


S.J. Appeal allowed. 


el 





1. (1964) 1 M.L.J.228:1.L.R. (1964) 1 Made 
65:76 L.W. 505: A.I.R: 1964 Mad. 118. 

2. (1974) 2M.L.J. 34:87 L.W. 407:A.LR. 
1974 Mad. 321. l 

3. (1962) 75 L.W. 559: A.LR, 1962 Mad. 510. 
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IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


(Speciz 1 Original Jurisdictior .) 
Present:—A. Ls Keshal, F. 


Nagzmmal -. Peiitioner®™ 


Ue 


The St te cf Tamil Nadu, represen- 
ted by Secretary to Government, 
Housing Department, Fort St.George, 
Madras-9 and another .. Respondents. 


Land Acquisition Act (Jof 1894), section 4 (1) 
— Notification published inOficial Gazette on 
3rd October, 1973—Public notice of substance 
of notification given by Collector 22 days later 
in the locality—Procedure illegal—Constitu- 
tion of India (1950), Article 226. - 


Where rotice of the substance of the noti- 
fication relating to a proposed acquisition 
of land was given by the Collector in the 
locality not less than 22 days afier the 
publication: of the notificatior under 
section 4 (1) of the Land Acquisition Act 
such notice and notification not- being 
simultaneous, are vitiated. { Para. 3.| 


The impugned notification and the pro- 
ceedings held in pursuance of it were 
liable to be quashed. { Para. 5.} 


Cases referred to:— 


“State of Mysore v. Abdul Rasakk, ene 3 
8.C.C. 196: (1974} 1 S.C.J. 492: ALR. 
1973 S.C. 2361; Narinderjit Singh v. State 
of U.P., (1973) 1 S.C.C. 157: (1973) 2 
§.G.J. 378: A.I.R. 1973 S.C. 552; Rattan 
Singhv. Stale, AT.R. 1976 P. & H. 279. 


Petition under Aricle 226 of the Consti- 
tution of India, praying that ir the cir- 
cumstances stated therein, and in the 
affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari 
calling for the records ir G.O.R. No. 497, 
Housing, dated 17th September, 1973 
published by the Ist respondent at page 
6 of the Supplement to Part II, section 1 


of the Tamil Nadu Government Gazette” 


dated grd EDE 1973 ard quash the 
the same. 





LW. P. No, 6322 0f 1373. 2nd Nov mber, 1976. 
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K. R. Natarajan, for Petitioner. 


G. Ghinnaswamy, for Government Pleader- 
on behalt of Responden s. 


The Court made the following 


ORDER.—In this petition under ‘Article. 
226 of the Constit.tion of India the 
challenge is to the acquisition proceed-- 
ings taken ir respect of the land of the 
petitioner who prays that the same be 
quashed along with the relevant notifica-- 
tion under sub-section (1) of section 4 of 
the Land Acquisiticn Act (hereinafter 
referred to as the Act) which is claimed. 
to be of no legal effect whatever for the’ 
reason that it was not accompanied or 
immediately followed by a public notice 
of its substance as envisaged by that sub=- 
section, 


2. The said notification was puide 
in the Official Gazette or the grd of. 
October, 1973 and the Collector caused 
public notice of the substance thereof 


.to be given at convenient places in the 


locality in which the lend ir dispute is. 
situated on the 25th of Octobér, 1973.. 
Although the ‘case put forward in the 
petition is that no such notice was given,. 
the contention rzised on behalf of thé 
petitioner at the hearing is thet the notifi-- 
cation was invalid by reason of the notice 

having been given ro earlier than 22 days. 
after its publication. "This conter tion. 
must be accepted in view of the dicta. 
of their Lordships of the Supremé Court 
in State of Mysore v. Abdul Rasak* and 
Narinderjit Singh V. State of Uttar _ Pradesh. 

In the first of those cases no notices ‘aS 
required by section 4 (1) ‘of the ‘Act were 
published ir the locality till afer a lapse 
of about ten weeks. In striking down. 
the notification as illegal their Lordships. 
observed: 


` “Under certair circumstances publica-- 
tions in the Official Gazettes are pre-- 
-sumed to be notice to al] corcerned.. 
But ir the case of a notification under 
sectior 4 of the Lard Acquisition Act 
the law has prescribed that in addition. 
tc the publicatior of the notification. 


1. (1973) 3 S.C.C. 196 : (1974) 1 S.C.J. 492 = 
A.I.R. 1973 S.C. 2361. 

2. (1973) 1 S.C.C. 157: ae 28.C.J. 3782 
A.LR. 1973 S.C. 552, 


apee i 


in the Official Gazette the Collector 
must also give publicity of the suts- 
tance of the notification in the con- 
-cerred locality. Unless both these 
conditiors are..ztisfied, section 4 of the 
Land Acquisition Act cannot- be said 
to have been complied with.- The publi- 
catior of the nctice.in the locality is-a 
mandatory requirement. It has an 
important purpose behind -it: In--the 
absence of such publication the intere- 
sted persons may nct be able to file 
their cbjections about the acquisition 
proceedings and they will be deprived 
of the right of representation provided 


-.ble 


In Narinderjit Singh’s caset, the provisions 
-of section 5-A of the Act were dispensed 
with under section 17 (4) thereof ard it 
was urged On behalf of the State of Uttar 
Pradesh which had acquired the land 
ir dispute that Abdul Rezaf?s case?, was 
distinguishable. The contention was 
overruled on the ground that section -4 (1) 
did not ccntemplate any. distinction 
between, those proceedings in which in 
exercise cf the power ur der section 17.-(4) 
the approprizte Goverrmert directs that 
the provisions of section 5-A shall not 
apply and where such a directior hes not 
been made dispensing with, the- applica- 
bility of secticr, 5-A. -The provisiars. of 
sectior 4 {1), in the opinion of their Lord- 
ships, were mar datory in either case and 
laid down ir. unequivocal clear terms that 
both thirgs, viz., the publication of a 
rotification in the: Official -Gazette ard 
notice of the supstance thereof at con- 
Verient places in the locality have to be, 
dorie simultaneously. k Eg ES 


right. ra i . L 


2-A.. The two cases above cited were 
allowed by.a Full Bench in Ratan Singh v. 
State*, in which the notice ofthe substar ce 
of the, notification was, given on the 29th 
day of the publication of the notificatior, 
itself which was quashed.. It was urged 
before. the, Full Bench on behalf of the 
concerned State, thet if the notice of the 
substance of the notification was delayed, 





wd. (1973) 1:8.C.C. 157 : (1973) 2 8.C.J. 378: 
A.I.R. 1973 S.C. 552. |. . ; . 
_ 2, (1974) 1 S.C:J. 492: (1973) 3 S.C.C. 186: 
A.LR. 1973 §.C. 2361. N 
"3, A.I.R.*1976 P, and H. 279. 777 °! 
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under section 5-A-which is a very-valua-- 


45h 


the notification itself did. not: become. 
illegal, but ihat the only effect of the 
delayed notice would be to give to the 
owners ofthe land sought to be acquired 
a right to file their objections within 30 
days of such notice. The . contention- 
was repelled, and in my opinion rightly. 
because it runs counter: to the, dictum of 
their Lordships of the Supreme Gourt. mM 
Abdul Razak’s. case1,, whereim’ as already 
stated, rotice of the substance of the noti- 
fication was given in the locality. about 
ten. weeks atter the. pi blication .of the. 
notification '-which was struck down as. 
being illegal by reason of the delay in 
giving the notice. If the ouly effect of 
such delay is-that the period of 30 days: 
mentiored.-in section ‘'5-A commences 
when the notice is given, then there was. 
no impedinient in the way of this princi~ 
ple, being, applied . to- the. facts of Abdul 
Razak’s caset, and their Lordships holdirg 
that- while the notification itself was not 


. illegal, the effect of the:delay in giving 


the rotice of the substance thereof in 
the locality was that the period of go days. 
for filing objectiors would commence 
with the date when such notice was ‘given. 
That it was not so held clearly means 
the repudiation by their Lordships of the. 
principle enunciated on behalt of the. 


£ - 


State. 7 + . i a 







3. In the present case, notice of the 
substance of the notification was caused 
by the Collector to be given in the locality 
not less than 22 days zfter the publica- 
tior ‘of the notificatior itself: The notice} 
and the rotification are’ therefore 
not simultaneous. In. fact, the, notice 
cannot even be said to have followed the; 
publication of the ‘notificatior shortly 
afterwards.’ In this situation, I. regard 
the notification’as fallirg squarely within 
the‘iambit of the dictum in Abdul Razak’ s 
aet. i a a 


i 


4. Before parting with the judgment’ E 
may notice a contention ‘raised on behalf 
of the State to the effect that the petition¢r 
should not be‘allowed to raise the ques- 


tion of illegality of the rotice. because he 


did-not do so ïn the petition, The ques- 

tior raised is a pure question of law Iu 
4 a 3 , an Gar N 

1. (1973) 3S.G.C. 196 : (1974) 1 5.C.J. 492: 
A.I.R. 1973 5.C. 2361. ` i i 
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view of the facts admitted at the hearing 
and there is no real impediment in the 
way of permission being granted to 
the petitioner to raise it zt this stage. 
Besides, the petitioner can well take the 
stand: that the notice given by the Collec- 
tor in the locality. not having followed - 
the notification immediately after its- 
publication it is mo notice in the eye of 
law so that his averment in the petition. 
that no notice had at all been giver is 
really rot incorrect from the legal point 
of view. In this view of. the matter, I 
regard the contention to be without force. 


5. Ir the result, the petition succeeds 
and is accepted and the impugned noti- 
fication ard the proceedings held ir pur- 
Suance of it are quashed. The parties 
are however left to bear their own costs... 


R.S. - ———— P iton allowed. 
IN THE HIGH COÚRT OF JUDICA- 
TURE AT. MADRAS. - a 


PResENT:—V. Ramaswami, Je. 
R. Srinivasan .. Appellant” 
te 


5S. P. Krishnamoorthy . Sarma aud 
others .. Respondents. 


Clvil Procedure Cod? .(V of 1908), section 
‘Q2—Trust—Idol cf Sri  Ramachandra- 
moorthi installed in a village—Trust created 
by a deed of endowment and provision made 
for, management of the -trust —Death of 
Sfounder—Subsequent trustee alienating trust 
property and purchasing building in another 
village and remouing the picture of “Sri 
Ramachandramoorihi?? to the new place— 
Plaintiff, grandson of the founder, challenging 
the alienation—Suit mainidinable—Aliena- 
tion not binding on the trust. 


One S purchased a small piece of land in 
village R, put up a building—a madam 
and irstalled in it the picture of “‘Sri 
Ramachandramoorth’? and was performing 
pooja, Later, by a deed of endowment 
dated 4th September, 1904, he consti- 
tuted this into a trust where the Hindu 
community in that village worshipped. 





*S.A. No. 351 of 1976. Tth February, 1977. 
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The deed provided for trustees and the 
management of the trust properties. 
After the death of S, P became the trustee. 
P and his son alienated the trust pro- 
perties and with the consideration pur- 
chased . another building in another 
village K and removed the picture of 
Sri Ramachandramoorthy to the village 
K. The plaintiff a grandson of the 
founder S, filed a suit challenging the 
alienatior of the trust properties. The 
defendants raised the plea that the suit 
was not mainteinable on the grourd 
that the plaintiff was neither a trustee 
nor one. entitled to become a trustee. 
Further the defendants also contended 
that the shifting was dore since the loca- 
lity in vilage R become predominantly a 
Muslim’ locality. The trial Court dis- 
missed the suit and this was: confirmed 
by the lower appellate Court. The plair- 
tiff preferred a Second Appeal. `< 


= Held: The decision of the Supreme 


Court in Bishwanath‘and another; v. Sri 
Thakur Radha Ballabhj and others, (1967) 2 
S.C.J. 331: ALR. 1967 S.C. 1044 and 
the decisior of the Madras High Court in 
Manikk anavasimhachari v: Ramasubbier and 
othars, (1970) 1 M.L.J. 337: 82 L.W. 677, 
showed that the' plaintiff, as a person 
interested in the trust, though he might 
not have been residirg ir the- village 
where the madam was situate, was entitled 
to’ maintain, the suit.’ [Para. 4.] 


None of the witnesses had spoken about 
any intereference to the proper function- 
ing of the madam, by any of the Muslims 
in the locality. The lower appellate 
Court had assumed that the entire popu- 
lation in the village had become Muslims 
except two Brahmin families. The fact 
that in the street in which there was the 
madam: there’ were Muslims would not by 
itselt show that the madam could not be 
utilised as a place of: worship for the 
purpose of bajanaior other festivals. The 
assumption of the lower appellate Court 
that the entire village had become a 
Muslim-populated place, was not sup- 
ported by.any evidence. The finding 
that the trustees were within their rights 
in shifting the place of worship to K from 
R was, therefore, on the wrong assump- 
tion that there were no Hindus except two 
Brahmin families in R village. The 


IJ 


finding, of the lower appellate Court was, 
therefore not acceptable,. and the -said 
Co.rt had erred in law in. reversing the 
finding of the trial Court on this aspect, 
without any evidence on'record. The 
sale in favour of the ` defendants was, 
therefore, not binding on. the trust. 


[Para. 6.] 
Cases referred to:— HS 


- Bishwanath v. Sri Thakur Radha Ballabhji, 

. (1967) 2S.C:J. 331: (1967) 2 S.C.R- 618: 
A.I.R. 1967 S.C. 1044; Manikkanara- 
simhachari v. Ramasubbier, (1970) -1 M.L.J. 
337: 82 L.W. 677. i -t : 


Appeal against the decree of the District 
Court of West Thanjavur at Thanjavur 
in Appeal Suit No. 122 of 1974, preferred 
against the decree of the Court of the 
Subordinate Judge, Kumbakonam in 
Orignal Suit No. 89 of 1968. 


R. Muthukumaraswamy, V. ` Thiruvenkata» 
chari and K.S. Srinivasan, for Appellant. 


K. Raman, B. Rajagopalnan and W. Vanchi- 
nathan, for Respondent. EEN 
`The Court delivered the following 


‘JUDGMENT.—The plaintiff‘ is the appel- 
lart. ‘The suit was filed for recovery of 
the suit properties from defendants 6 to 
“i4. ` One * Subbaraya Iyer ‘purchased 
-originally a small bit,of land in Raghu- 
- nathapuram, -which is a hamlet of 
Sholapuram within the Sub-Registration 
District of Tiruvidaimaruthur, “Kı níba- 
konam taluk, and with his owr money 
put up a tiled building and planted 
cocoanut trees. In- the - building 
he installed “Sri Ramachandramurthy”’ 
and consecrated the same and was per- 


forming daily pooja, and neivedyam end . 


was also conducting festivals or impor- 
tant occasions. 
endowment dated 4th September, ‘1904 he 
corSstituted this-into a trust and endowed 
also other properties. He called the trust 
property as a public: charitable trust. 
The Hindu community. of the _ village 
were worshipping in the .madam, doing 
bajanai and holding festivals on important 
occasions, ‘The - trust deed- provided 
also for the management .of the trust 
Properties and the madam. ‘The for nder 
Constituted himself as. the first trustee 


l 
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and further provided that after his death» 
the eldest of his brothers should become æ 
trustee and thereafter the eldest ‘sons of 
his brothers should succeed and manage 
the properties as‘ sole trustees, In the 
event of a-failure to assume the trustee~ 
ship by any persons referred tc above; 
or on their acting adversely to the trust, 
the deed further provided that it would 
be open to anybody who is interested in 
the trust or any worshipper to take 
steps in a Ccurt cflaw to'either have the 
trustees removed or seek the- appoint- 
ment.of a trustee and ask for such other 
relief, as might be necessary. It appears 
that there were also certain buildings 
which were used as shops. The original 
founder died in the year 1940 and he was 
succeeded by one of his brothers by 
name C.V. Panchapagesa Iyer. He was 
managing the properties as a trustee, 
conducting the festivals and performing 
the daily pooja, for about six or seven 
years. The first defendant is the son of 
the said’ Panchapagesa Iyer: Pancha- 


‘ pagesa [yer is now reported to be dead. 


But, even during his lifetime, he began 
to alienate the endowed’ properties in 
favour’ of defendants 6 to g. Under 
Exhibit B-12, dated 15th August, 19572 
Panchapagesa Iyer and his son (the first 
defendant) sold an extent of 20 cents, 


_which included the madam proper, to 
_the 6th deferdent. The same two ven- 


dors executed another sale deed on 30th 
January, 1957 in favour of the gth defen- 
dant, conveying another extent of 20 
cents. With the consideration, it appears 
that they purchased a building in a. 


_yearby village called Kumbakonam, 
_another property, removed the Sri Rama 
ak attabhisheka picture which was con- 


secrated in the suit property and instal- 
led the same in the property newly. pur- 


Later on, by a deed of Chased at Kumbakonam. The plaintiff, 


who. is the grandson of the original 
founder, Has filed this suit for a declara- 
tion that the alienations are not binding 
on the trust and for recovery of possession 


of the suit properties. 


-2:; ` The main defence was that Raghu- 


nathapuram, which is part of Shclapuram 
village, had subsequer.t to the constitution 
of the trust:and the consecration of the 
madam, become predominantly a' Muslim 
Jocality, that. the.then trustee, Pancha- 
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pagesa Iyer and the first defendant, 
.considered it not congenial to. have the 
madam or the performance of the festivals 
in that area and that therefore, having the 
Interest of the temple as the primary 
- consideration, sold. the properties to the 
. defendants and constituted anc ther madam 
cin Kumbakonem village. The defen- 
_darts also raised. the plea that the plain- 
_ tiff has no loczs standi to file this suit sinte 
he is not either 2 trustee cr a person 
ertitled to. becomea trustee and that 
. therefore he could not maintair the suit. 
Incidentally, a question was also raised as 
to whether the sı it properties are public 
trust, 


3. Both the Courts below, on a consi- 

dération ofthe document and the recitals 
therein, came to the conclusion that it is 
-a public religious, and charitable ‘trust. 
That the trust is ofa public nature, admits 
of no doubt, because even in the docu- 

ment itselfit is stated that the tri st belon- 

ged to Raghunathapuram villagers and 
it is also specifically mentioned that it i» a 
public, religious and charitable trust. 

The finding has, therefore, to bé confirmed 
‘and we have to proceed on the basis that 
it is a public trust. 


4.- The trial Court dismissed the suit on 
the ground that the plaintiff is neither a 
hereditary tri stee nor can he claim to bea 
trustee under the document. The lower 
appellate Court has confirmed this finding. 
‘But, the learned coi nse] for-the appellant 


points out that-while he claimed to be -. 


the sole hereditary trustee, he also stated 
in the plaint that even otherwise, as a 
person interested in the trust, he is enti- 
tled to file the suit. The finding of the 
` Courts below that he js neither a trustee 


nor a hereditary trustee, nor is he entitled . . 


` to become a trustee under the document, 
is correct as the founder himself, thor gh 
-he had an adopted son, did not mention 
-about his right to become a trustee’; but 
on the other hand stated that affer ‘him, 
- the eldest of his brothers should become 
the trustee and alter him, the eldest sor of 
such trustee should become the trustee. 
“It is only ‘if that line of succession failed, 
_ anybody else could become a trustee,and 
ever then, such a trustee could be appoin- 
_ted only bythe Court, and not by the 
anheritance.-.;The plaintiff cannot, there- 
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fore, claim to be a trustee. But, even 
otherwise, as a person interested, the 
learned. counsel: for the appellant con~. 
tended, he is ertitled to file the present 
suit for . declaration of title and for 


recovery of possession. In support of this 


contention, the learned counsel relied on 
the decision of the Supreme Court in 
Bishwanath and another V. Sri Thakur Radha 
Bailabhji and others*, and a decision of this 
Court jn Manikkanarasimhachari v. Rama- 
subsier and others*. In Bishwanath v. 
Radha Ballabhjit, the Supreme Court 
_ held that when a trustee, acting adversely 
to the interest of the idol, alienates the 
. trust property, even a worshipper can file 
‘the suit the reason being that the idol 
is in the position of 4 minor ard when 
the person representing: it leaves it im the 
lurch, a person interested in the worship 
of the idol can certainly be clothed 
with ad koc power of representation to 
a Protect its interest and that to such a suit, 
section 92, Civil Procedure Code is not 
applicable. In Manikkanarasimhachari vw. 
this Court held: . .. 


“When there is a wrongful alienation 
not binding upon the trust and when 
the alienating trustee stil] functions as 
a trustee and has not been removed, it 
will be open to the worshippers or the 
beneficiaries 10 maintain a Suit for 
possession of the trust property after 
declaring the alienation invalid; when 
such possession is asked for, the ‘decree 
for- possession will be in favour of the 
alienating trustee himself, because so 
long as he is a trustee he is the only 
_ person: who is entitled to the lawful 
“possession of the property........ 
section 92, Civil Procedure Code, 
is not applicable to such a suit”. 


Thesé are clear authorities for the position 


that the Plaintiff, as a person interested 


ir thé trust though he may not have been 


residing i in the village where the madam 
is situate, is entitled,to maintain the suit. 


5. The important question that therefore 
arises -for. consideration- is. whether the 
alienation ~in: - favour of defendants 6, 





“+1; (1967) 2 5.C.J. 331 : (1967) 2 S.C.R. 618 : 


A. TR. 1967 S.C. 1044. 


o2. (1970) 1 M.L.J.-337 : 82 L.W. 677. 
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to 9 by the first defendant and his father 
-as trustees, is valid. 


š 


6. There can be no doubt that the aliena- 
tions, were for proper consideration. and 
thet is the finding of both the Gourts 
‘below. The only question is about the 
legal validity, of the transaction. The 
-defendants sought to support the aliena- 
tions on the ground that the locality 
wherein the math was functicning had 
ibecome predominantly a Muslim area, 
that the math was not having a congenial 
atmosphere and that in those circums- 
tances if the-trustees had Łona fide acted 
‘believing it to be in the interest of the 
trist and sold the property, the sale 
-could not be invalidated on the mere 
:ground that it is a trust property. The 
.defendants also relied on the fact that the 
-amount realised as consideration was 
again re-invested in purchasing another 
‘building in another village wherein one 
Ramapattabhisheka picture was again 
‘installed.’ The trial Court negatived 
this contention, but the lower appellate 
“Court had accepted the same. While we 
may assume that a trustee will have such a 
power to alienate the madam building 
atself in cases where the purpose for which 
the trust was created or the worship 
„could not be carried on in the place, and 
that the trustees have a right to shift the 
madam to some other place, we do not 
find sufficient facts in this case for esta- 
‘blishing that there was something in the 
nature of impossibility of performance of 
the religious festivals or daily pooja or 
j daily bhajan in the madam. None of the 
| Witnesses, as rightly pointed out by the 
\trial Court have spoken about any inter- 
\ference to the proper functioning of the 
‘madam by any of the Muslims in the 
locality. The lower appellate Court had: 
assumed that the entire population in the 
village had become Muslims except two 
Brahmin families. The evidence only 
disclosed that in the partkular street 
where the madam is situate, most of the 
‘residents are Muslims and only four or 
\five houses belong to Hindus. The total 
‘number of houses in the entire street is 
‘mentioned as 20 or 22. But, there is no 
Hevidence to show that there. were no 
‘|Hindus in the other portion of the village. 
‘|The fact that in the street in which there 


is the madam there were Muslims would 
not by itself show that the madam could 
not be utilised as a place of worship or 
for the purpose of bajanai or other festivals. 
The assumption of the lower appellate 
Court that the entire village had become a 
Muslim populated place, is rot supported 
by any evidence. The finding that the 
trustees were within their rights in shifting 
the plece of worship to Kumbakonam 
from Sholapuram is, therefore, on the 
Wrong assumption that there are no 
Hirdus except two Brahmin families in 
Sholapuram Village. The finding of the 
lower appellate Cort is, therefore, not 
eaceptable, and the said Court has grie- 
vously erred in Jaw in reversing the [find- 
ing of the trial Court on this aspect, 
without any evidence on record. ‘The 
sale in favour of the defendants is, there- 
fore not binding on the trust. As held by 
this Court in Manikkanarasimhachari V. 
Ramasubbier!, since the plaintiff in - this 
case has filed the suit only as a person 
interested and he himself was not a trustee, 
though there will be a declaration of the 
title of the plaintiff trust, the decree for 
possession should be given in favour of 
the first defendant whois the alienating 
trustee. 


7. -There will accordingly be a decree 
declarirg the suit propecties as trust pro- 
perties and directing delivery of posses- 
sion of the same to the first defendant. 


8. Learned counsel for defencants 6 to 9 
pointed out that they have parted with 
valuable consideration and in fact there is 
evidence to show that with the money 
the first defendant and his father had pur- 
chased some property iz Kumbakonam. 
The oth defendart further stated that in `a 
portion of the property purchased by her, 
she had even put up a construction. But 
I could not give ` any relief in these pro- 
ceedings, as once the alienations aré¢ not 
binding, the trust is entitled to recover 
possession and if the defendants are enti- 
tled to any relief against the 1st defen- 
dant, that will not-be affected by any 
decree passed in this ‘suit. ` 

9. ‘With these observations, the second 
appeal is allowed and there will be a 


a a ees | 


1. (1970) 1 M.L.J. 337 : 82-L.W. 677. 
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decree in favour of the plaintiff as stated 
above. No cosis. : 

S.J. m~ Appeal allowed. 


IN THE HIGH COURT OF JUDICA*- 
TURE AT MADRAS. 


Present :—P. Govindan Nair, GF. and 
Ramanujam, J- 
Do-aiswami Appellant * 
v. 
Rettinammal ani others 

Respondents 


Evidence Act (1 of 1872), sections 67, 68— 
Indian Succession Act (AXXIX of 1925), 
section 63—Suit for partition—Some of the 
defendants claiming succession under a will— 
Will registered —Genuineness of will challen- 
ged by plaintlf—Execuiion found not proved, 


R filed a suit for partition of the properties 
lett by her mother 4 who died in Decem- 
ber, 1952. The 2nd and 4th defendants 
who were the sons of A set up a will 
dated 15th February, 1952 as left by A 
ard this was registered. The 
plaintif R challenged the validity, truth 
and genuineness of the said will. The 
trial Court held, that the will had not 
been proved and granted a preliminary 
decree which was confirmed by the 
High Court. The third detendant filed 
am appeal under the letters patent. 


Held: In the circumstances of the case, it 
was not possible to accept the version 
of P.W. 5 that he could identify the 
signature ofA in the disputed document. 
Even assuming that the signature found in 
the document was that ot A, it would not 
automatically follow that A had execu- 
ted the will. The identification of the 
signature of A would only mean that the 
document contained the signature of A. 
That would not amount to proof of the 
execution of the document, as there was 
a possibility of A’s signature having been 
taken on blank paper or on a misrepre- 
sentation that the document represented 
a different transaction. [Para. 12,] 


LL AS 
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Appeal under clause-15 of the Letters 
Patent against the order of N.S. Rama- 
swami, J., dated 5th November, 1974- 
in App. No. 435 of 1969. 


M. Kaly anasundaram and Md. Nazimuddin,, 
for Appellar t. i 


M. Venkaiachalapathy, R. Muthuukumara- 
swamy and D. Raju, for Respondents. 


The Judgmer t of the Court was delivered. 
by - 


Ramanujam, 3.—This appeal is directed. 
against the judgment of N.S. Rame- 
swami, J. ir A.S.No. 435 of 1969 confirm- 
ing the decision of the Sub-Court, Coim- 
batore in O.S.No. 345 of 1964. 


2: The suit O.S.No. 345 of 1964 has beer 
filed by one Rathnammal, the first res- 
pondent herein, for partition and separate 
possession of her 1/5th share in the suit 
properties consisting of a house in Coim-~ 
þatare ahd certain lands in Peria Kodivert 
Village in Gobichettipalayam taluk. The 
plaintiff and defendants 2 to 4 are the 
children of the first defendant through his. 
wife Annammal who died in December, 
ig52. The suit properties belonged to 
Annammal. On the ground that Ann- 
ammal died iatestate the plaintif? has. 
claimed her one-fifth share in the suit 
properties, The fourth defendant who 1s 
another daughter of Annammal also. 
claimed her one-fifth share by paying the 
necessarycourt-fee in her writtenstatement. 
During ‘the pendency of the suit the first 
defendant died. Thereafter the plaintiff 
and the fourth defendant each claimed 
one-fourth share. 


3, Defendants 2 and 3 who are the sons of 
Annammal had set up a will dated 15th. 
February, 1952, as the last will ard testa-- 
ment left by Annammal. Under that 
will Annammal’s two daughters, namely,. 
the plaintiff and the fourth defendant got 
only a sum of Rs. 1,000 each and all the 
other properties are to be taken by defen- . 
dants 2 and 3 with a life interest to the 
first defendant. The plaintiff has ques-. 
tioned the validity, truth and genuineness- 
of the said will, and: her ‘specific case 15- 
that the willis a forged document. She 
also alleged that in amy event the will 
should be taken to have been brought 


i. 


about by undue influence and coercion on 
the part of the first and third defendants, 


4. The trial Court on a due considera- 
tion of the entire evidence on record held 
that the execution of the will Exhibit B -1 
has not been duly proved. In that view 
the trial Court passed a preliminary decree 
for partition. The decision of the trial 
Court was challenged in appeal before 
this Court by the third defendant. N.S. 
Ramaswami, J., dismissed the appeal 
holding that though the will has been 
registered there was no evidence on the 
basis of which one can safely conclude 
that Annammal herself did appear before 
the Sub-Registrar and admitted the exe- 
cution of the said document, that the 
evidence of D.W. 1, the Sub-Registrar 
will merely establish that a person calling 
herself Annammal appeared before him 
and that she admitted the execution of 
the will,but that it is quite inconclusive to 
show that Annammal, the mother of the 
plaintiff admitted the execution of the 
documents before the Sub-Registrar, that 
in View of the contir ued illness of Annam- 
mal, it is possible that someone. else 
- impersonated her before the Sub-Registrar 
and that, therefore, it is not possible .to 
hold that the execution of the wil! 
Exhibit B-1 has been duly proved.. - He 
also held that the provisions of section 
69 of the Evidence Act have not been satis- 
fied, and D.W. 3, the only attesting witness 
alive who is said to have attested the 
document has denied the same. The said 
decision of the learned Judge has beer 
challenged in this appeal by the third 
defendant. : - 


5. Thus the only question that arises in, 
this appeal is as towhether the execution of 
the will, Exhibit B-1.has.been duly proved. 
The question as to whether Exhibit B-l 
is proved has to be decided in the light of 
sections.67 and .68 of the Evidence Act 
and section .63 of the Indian Succession 
Act. Under section 67 of the Evidence 
Act, if a document is alleged to be signed 
by any person the signature of that person 
must be proved to be in his handwriting 
and. for proving such a handwriting the 
opinions of experts and of persons acquain- 
ted with the handwriting of that person 
are made relevant urder sections 45 and 
47 of the said Act. Section 68 deals with 
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the proof ofthe execution of the docu=- 
ment required by law to be attested, and 
it provides that such a document shall not 
be used as evidence until one attesting. 
witness at least has been called for the 
purpose of proving its exécution. Section. 
63 of the Indian Succession Act provides. 
for special requirements of attestatior of 
wills, and it says that a will shallbe 
attested by two or more witnesses each- 
of whom has seen the testator sign or 
affix his mark in the will and each of the 
witnesses had signed the will in- the 
presence of the testator. We have to 
therefore, consider the evidence adduced. 
by the parties ir this case in the light - 
ot the above statutory provisions. 


6. . In considerirg. the question whether- 
the will, Exhibit B-1 has been duly proved,. 
certain admitted facts have to be. noted.. 
The agricultural lands covered by the 
suit are in Peria Kodiveri village and the 
first defendant was living there. Annam-- 
mal has been living with him till _ 1951, 
when she left him and, went over to- 
Coimbatore, and had.been living with- 
the plaintiff since then. _Annammal was 
suffering from, cancer even before 1951». 
and she had been taken, to. Vellore and 
Madras for treatment by the plaintiff. 
The plaintiff would allege that ever since 
1951, the first defendant has been Jiving in. 
the said village with a mistress by name 
Malaikari and that the will-has been for-- 
ged by the first defendant and that 1t has. 
been created using her as a tool. . This 18- 
however disputed by the first and third 
defendants. -But.the fact that Annammal 
plaintiff 
in Coimbatore and that she was suffering. 
from, cancer has not been disputed. As a- 
matter .of fact, the evidence of P.W. 1, m- 
this regard has rot been challenged in- 
cross-examination though a faint allega-- 
tion was made on behalf of the third 
defendant that Annammal went over to: 
Coimbatore only just two months prior 
to her death. In fact, the third defen- 
dant as:D.W. 3 did not follow up the 
above suggestion made to the plair tiff 
that her mother went to Coimbatore only 
two months prior to -her death, but gave 
an. entirely different version that his. 
mother came to Coimbatore about four 
months before her death. Itis in this 
background we have to see whether the. 
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cexecution of the will, Exhibit B-1 has been 
proved. © > o ' ; 


‘7. The will, Exhibit B-1 has been attes 

ted by 3 persons apart from the scribe, 
one Krishna Rao of Satyamangalam. 
At is said that out of the said four persons 
-only one is alive and the rest are dead. 
“The ‘only attestor who is alive is one 
Ranga Naicken who has been examined 
as D.W. 3. The evidence of D.W. 3 
is that he did not attest any will as claimed 
by the third defendant. In fact, D.W. 3 
is not a signatory to Exhibit B-1,ard Exhi- 
bie B-1 contains only a mark said to have 
been made by D.W. 3 in token of attesta- 
tion. D.W. 3 who is said to have made 
the mark when confronted with the mark 
found in Exhibit -r denied _having 
made any such mark, He also demed 
any knowledge about the document 
Exhibit B-r. He is categorical in his 
statemert that he was not present when 
Anrammal is alleged to have executed 
the will Exhibit B-r. Thus, the will 
ExhibitB-1 cannot be said to have been 
proved through any of the attestors or 
the scrib2. Therefore, the third defen- 
dant has examined the other witnesses 
to prove the execution-of the will. . 


8. The other witnesses examined are 
D.W. 1 who was the Sub-Registrar. of 
Satyamangalam from 1951 to. 1955, and 
who has.registered the will Exhibit B-1. 
D.W. 2. Chinna Nachi Navithan, son of 
the second attestor, Palani Navithan, and 
D.W. 5 ore Arogiasami, .It is the evi- 
dence of D.W. 1 the Sub-Registrar, 
that the testatrix Annammal presented 
Exhibit B-1 for registration on. 15th 
February, 1952, that he adopted the 
usual procedure in registering Exhibit 
B-2, that he had.also asked the testatrix 
whether .the will was written according 
to her wishes. and the particulars found 
in Exhibit.B-1 were. correct and that the 
testatrix arswered these q uestions in the 
affirmative. He . has also deposed. 
that the testatrix was in good health 
physically and mentally, at the time of 
the registration and he took her thumb 
impression ard signature in the course 
ofl the registration of the document 
xhibit B-r. SE 
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9. D.W. 2has deposed that his father 
Pelani Navithan died in 1953, that he 18 
the second attestor in ExhibitB-: and that 
he knew his father’s sigr ature. He how- 
ever . admitted that he does not know 
personally about his father signing the 
will. D.W. 5, has deposed that he 1s 
acquainted with Anrammal’s signature 
and that the-signature-found in Exhibit 
B-1 was that of Annammal and that 
Annammal’s physical condition at the 
relevant time was normal: He however 
admits that his paternal aunt is the 
mother-in-law of the third defendant and 
that he came to- know about the details 
of the will through Annammal when 
negotiation took place for the grd deten- 
dant’s marriage in May, 1952. This 
witness - -also admits that he-has not seen 
Annamma! signing Exhibit B-i. - He 
further stated that he could recognise the 
sigaature of Annammal, as he had receiv- 
ed two or three letters irom Annammal 
in conrection with the marriage of the 
third defendant. The question is whe- 
ther the evidence of D.Ws. 1, 2 and 5 
even if accepted is sufficient to prove the 
execution of the will Exhibit B-r. 


10. Nodoubt, D.W. 1, the Sub-Registrat 
has deposed that one person called 
Annammal appeared before him and 
presented Exhibit B-1 for registration and 
that he followed the usual procedure in 
registering the document. D.W. 1, does 
not know Annammal personally. There- 
fore, his evidence ean only prove that one 
person Styling herself as Annammal 
appeared before him and presented the 
document for registration and answered 
his questions and put her signature and 
thumb- impression in the document 
Exhibit B-1 ir his presence. -This evi- 
dence is quite insi ficient to show that 
Annammai has ir fact presented the docu- 
ment for registration, There is absolute- 
ly no evidence that Annammal did go 
10 the Sub-Registrar’s Office for regis- 
tering Exhibit B-r or that the person 
who appeared before the Sub-Registrar 
and presented the document is Annam- 
mal herself. Sirce there is a possibility 
of someone else impersonating Anname- 
mal, the third defendant should prove 
conclusively that Annammal was the 
person who appeared before the Sub- 
Registrar and-presented the documext for 
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xegis:retion, especially whem 2 suggestion 
“has been made by the plaintiff that one 
“Malaikari, the mistress of the first defen- 
«lant, was made to impersonate Annam- 
«mal before the Sub-Registrar. Thus the 
evidence of D.W. 1 the. Sub- Registrar is 
squite inadequate to prove that Anram- 
mal herself appeared before him and pre- 
-sented the document for registration. 


11. D.W. 2, merely identifies the signa- 
ture of Palani “Navithan found in Exhibit 
“B-1, as that of his father. The mere 
fact that the sigr ature of Palani Navithan 
is proved, in our Opinion is rot sufficient 
to prove the due execution of the will. 
“The evidence of this witness is relied on 
:for proving the signature.of one of the 
-attesting witnesses and thus enable the 


third defendant to adduce secondary - 


wevidence . regarding the due execution 
„of the will. The evidence of .D.W. -2 
‘will be relevant only for purposes of 
section 69 of the Evidence Act. Section 
‘69 will come. into play only when no 
attesting witness can be fourd. In this 
-Gase, aS already stated, an attesting 
-witress D.W. 4, has been examined and 
‘ *he- has denied his attestation of the docu- 
ment. Therefore section 69 can have no 
“application. The eéviderce of D.W. 2, 
- therefore, even if accepted, will not help 
the third -defendant. . 


_ ~ - 


. 12. The only attesting witness exa- 
. mined before the. Court has denied his 
_ attestation and-any-. knowledge of the 
execution of the document by the testa- 
trix. The execution- of -Exhibit B-l 
. May, therefore, be proved by - other 
evidence in view of section 71 of the 
Evidence Act. It is. in this connection 
. the evidence of D.W. 5, becomes materia] 
-He claims that.he has krown the signa- 
. ture of Annammal.as she had-written 
. two or three letters to him in connection 
with. the third defendant’s marriage. 
The said letters have not been produced. 
Admittedly, the third defendent- was 
married in May, 1952. -But, as already 
` noticed, from 1951-onwards Annammal 
-has been living in. Coimbatore '-(Sowri- 
_Palayam). D.W. .5'also -is 2 residert 
~of. Sowripalayam, 1:Coimbatore. - When 
D.W. 5 and Annamme| lived-in the same 
place :(Sowripalayam), it-is not possible 
‘that: Annammal had. been writing letters 
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to him regarding the marriage of his son, 
the third defendant. Admittedly D.W.5 
ig a person interested in'the third defen- 
the third defendant 
married his paternal aunt’s daughter and 
he was instrumental in bringing about 
.the marriage. In these circumstances, 
it is not possible to accept the version of 


_D.W. 5, that he can ideatify the-signature 


of Annammal in the disputed document 


Exhibit B-r. Even assuming that the 
signature found in Exhibit | B-l, 
is that of Annammal, it canrot 


autometically . follow that.’ .Anram- 
mal had executed the will-Exhibit_ B-1. 
The identification cf the signature of 
Annammal in the document will cnly 
mean that the document contains the 
signature of Annammal. That will not 
amount to proof of the execution-of the 
document, as there is a possibility of 
Annammal’s signature heving been taken 
on blank paper or on a misrepresentation 
` that ‘the document represents a different 
transaction. We have to therefore agree, 
with the view of N.S. Ramaswami, J. 
that the due execution of the will Exhibit 
B=1, has not been proved in this case. 


13.: Since the learned Judge in his 
judgment had commented upon the non- 
production of the mortgage deed said 
to .have- been executed by Annammal 
for comparison of her signature found in 
-the will with that in_the mortgage deed, 
_the appellant has chosen to file'an appli- 
cation for reception of additional evi- . 
dence in this Letters Patent Appeal. . 
But, we are of the view that in view of 
the provisions of Order 41, rule 27, it is 
not possible to permit the appellant to 
adduce additional evidence. The appel- 
lant could have called for the.documents 
which are now sought to be marked as 
additional eviderce eVen at‘ the time of 
.the trial of the suit by exercisirg due dili- 
gence and there is no reason as to why 
these documents could not-have~ been 
called for at the Stage of the trial.’ We 
do not, therefore, see any justification 
for permitting the appellant to mark 
the dccuments as called for. in‘C.M.P. 
Nos. 5067 of 1975 nor‘are we ‘satisfied 
that there'is any justification for ‘sending 
the documents to an expert for ~cOm- 
parirg ‘the alleged thumb impression 
-and signature of Annammal found in’ the 
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documents with the thumb impression 
and signture found in the will Exhibit B -1. 
. Tn the circumstances, the appeal fails 
and is dismissed with costs. . Che peti- 
iion for the zppointmert of receiver 1S 
dismissed... 


S.J. “Appeal dismissed. 


IN THE HIGH COLRT OF JUDICA- 
TURE AT MADRAS. 


— —Ć 


PRESENT. —N. S. Ramaswamt, J. 


_ The Secretary to Government, Home 
Department and another 


„. Appellants” 
B 
T. V. Hari Rao | 


Evidence Act (I of 1872), section 32 (5)— 
Government Servant—Sùit for declaration of 
date of birth—Coples of horoscopes relied on— 
Date of birth as claimed held not proved— 
Evidentiary value of heroscopes. 


Respondent. 


The plaintiff, one H, a State Government 
employee, filed a suit fer a declare tior 
that his date of birth was 14th February, 
- 1923 and not 15th May, 1921 as entered 
in his S.S.L.C. Book; for this he relied on 
copies alleged to be horoscopes relating 
to bim. However the genuineness of the 
horoscopes was challenged by Govern- 
-ment. The suit was dismissed buton 
appeal the plaintiff succeeded. 


Held on further appeal: Statements 
contained in a pedigree of horoscope 
vould certainly come ur der sectior 39 (5) 
of the Evidence Act provided the other 
conditions are satisfied. A statement in 
a horoscope need rot necessarily Fe one 
made at about the time of the birth 
of the child to attract section, 32 (5). 
Even if it is made subsequently it would 
be admissible provided it had been 
made’ before the ` question .in dispute 
was raised. ` [ Zara. 6.) 


Even original horoscopes, though may 
be admissible under section 32 (5) of the 
Evidence Act, their evidentiary. value is 
limited. In the present case, there is 


*S.A. No, 1577 of 1977. 82h November, 1977. 
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not even the original horoscope but onl” 
copies thereof. Even these copies hav© 
not been orally connected with the 
plaintif. Therefore, it was held, that 
there was no evidence thet the plaintiff 
was born on 14th February, 1923. as 
now claimed. { Para. .12.), 


"Cases referred to:— 


Dolgobinda x. Nimaicharan, 1960 5.G.J.- 
879: ALR. 1959 S.G. 9143 Bharat Bast 
v: Gopinath, A.I-R. 1941 All. 385; V.M.. 
Namboodri v. K.K. Kuruvila, A.L.R. 1957 
Ker. 103; Parasram v. Dayaldas, A.l. 
R. 1965 Him. Pra. 32. 


Appeal against the judgment and decree. 
of the City Civil Court, Madras in AS. 
No. 165 of 1976. 


The Additional Government Pleadery. 
for Appellants. 


G.K. Damodar Rao, for Respondent. 
The Court delivered the following 


Jupcment:—This second appeal by. the. 
State Government and the Director of 
School Education (the defendants in the 
suit) arises out of a suit for declaration. 
tha: the date of birth of the plaintiff is- 
i4th Ferbuary, 1923 and for a direction. 
for entry of the said date in the service 
register. T.V. Hari Rao, the plaintiff in- 
the suit was a Government servant. 
His date of birth as entered in the service 
register is 15th May;. 1921. That is in 
accordance with his date of birth entered 
in the S.S.L.C. book which he declared 
to be correct when he entered Service. 
As per thai date the plair tiff was due {o 


retire by 14th May, 1976. A few months. 
prior, te the retirement or superannua~ 
_tion, the plaintiff filed the suit for declara- 


tion and direction as mentioned earlier. 
Accordirg to him, his real date of birth 
is r4tł February, 1923, that the-date had 
been wrongly given as 15th May, 192r 
in the S.S.L.C. book and that the same 
mistake had been carried.over when -he 
entered service. He said that sometime 
prior to the, filing of the suit he came 
across certain old papers while searching 
for’ records in, connectior with 4 parti- 
tion among members of his famliy and 
then he found ` Exhibits A-1 and A-2, 
said to be horoscopes relating to the 


Ioa. 


‘plaintiff in the handwriting of the plain-_. 


tiff’s, father who is now nc more. Accord- 
ang to the said - horoscopes, the date of. 


“birth is given as grd of Masi of Thunthubi - 


vyear.. which corresponds to 14th Febru- . 
ary, 1923. ' MER: 


1 
toa ç w = -> R -` ade 


-Gase that he was born on 14th February, 


11923 and challenged the genuineness of ` 


the horoscopes relied on by the plaintiff. 


-3, .The trial Court held that the plain- 
-tiff has not proved that he was born on 
14th February, 1923, that the entry inthe 
service register showing the date of birth 
as 15th May, 1921 is not wrong and that 
the horoscopes relied on ‘by the plaintiff 
are not genuine, and cannot be acted 
Upon.: . Ga Sa: y ae 


4. The plaintiff filed A.S.No. 165 of1976 


-on the file of the City Civil Court, Madras, ` 


„ant the First Additional J udge, holding 

that Exhibits A-r and A-2 are genuine 
documents, has give a declaration in 
‘Aavour of the plaintiff as prayed for. 
However, the plaintiff himself gave up, 
‘before “the lower appellate Court, his 
prayer fora direction to the defendants” 
to correat the entry in the service register. 
“The only prayer stressed before the lower 
appellate -'’Court was for a declaration 
that the plaintiff’s real daté of birth 
sis 14th February, 1923. That has been’ 
‘granted by the lower appellate Court. 
Hence the second appeal by the defen- 
dants. a 


-- bs 
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of the lower. appellate Court this docu- 
ment ought to have leer prepared only 
after the plaintiff had chtained the B.A. 
degree. Exhibit A-2 is only an elatora- 
tion of Exhibit A-r, and that is also said 
to’ be in the. handwriting of the plaintiff’s 


:2. The defendants ie d ihe plaint ms” father. The view of the lower appellate 


Court is that the plaintiff’s father ought 
to have had a kurippu containing the 
horoscopes and from, that Exhibit A-1 
should have been prepared. That meang 
Exhibit A-1 is not the original horos- 
cope but it is only a copy. Needless to 
say that Exhibit A-2 which is said to be 
a document which came into existence 
subsequent to Exhibit A-1 is also a 
copy and not the original, 


6. At one stage the learned Advocate- 
General who appeared for the defen- 
dants-appellants contended that under 
section 32 (5) of the Evidence Act, the 
horoscopé would) be admissible as a 
Statement of @ deceased person only if 
the same has been prepared at about the 
time of the birth of the child: but I 
think there is no warrart for such a con- 
tention. [f a deceased person had made a 
Statement regarding relationship at any 
time before the question in dispute arose 
it would he admissible under section 32 
(5) of the” Evidence Act provided ‘that 
the deceased who made the statement 
had ‘special means of knowledge about 
relationship etc. As pointed out by the 
Supreme Court in Dolgobinda v. Nimat: 
charan*, foir conditions must be fulfilled 
for the application ol sub-section (5) of 
section 32 . They are: (1) The state- 
ments either written or verbal of relevant 
facts must have been made by a person 
who is dead or cannot be found ete. 
(2) The statements must relate to: the 
existence of any relationship by blood, 
marriage or adoption. (3) -The -person 
making the statement must have special 
means of knowledge as to the relation- 
ship in question: (4) The statement 
must have been made before the question 
in dispute was raised. 


Statemer ts contained in a. pedigree or 
horoscope would- certainly come- under 
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horoscope. need not necessarily be ore 


made at about the time of the birth. 


of the child to attract section 32 (5). 
Even if it is made subsequently it would 
be admissible provided it had been made 
before the question in dispute was raised 
and the other conditions mentioned. 


earlier are satisfied. ‘Therefore, on the ' 


ground that the horoscopes, Exhibits A-k 
and A-2 had not been written at about 
the time of the birth of the child it cannot 
be said that they are not admissible in 
evidence under section 32 (5). If the 
said ‘horoscopes constituted a statement 


as contemplated under section 32 (5),° 


then undoubtedly they would be admissi- 
ble in evidence. 


7. -Now the fir ding is to the effect that 
Exhibits A-l and A-2 are only copies of a 
horoscope which should have been pre- 


pared earlier. If the plaintiff’s father had 


merely taken copies from a hcroscope 
which had been prepared earlier, the 
question is whether the father was making 
a statement then. If taking of ‘copies 
of an origmal document cannot be con- 
strued as a statement, then Exhibits A-1 
ard A-2 should be held to be inadmissi- 
ble under section 32 (5).° But I‘thirk 
it is unnecessary to give a finding as 10 
whether Exhibits A-1 and A-2, being 
copies of zu original horoscope, contained 
a statement as contemplated under section 
32 (5), made by the pleintiff’s fether, for, 
even ‘admitting these documenis there is 
no evidence to prove that the plaintiff 
was born only on 14th February, 1923. 


8. The plaintifi has examined himself 
as P.W. 2, and his elder brother has 
given evidence as P.W.1.: Itis seen from 
their evidence that the plaintiff is the 
third child of their parents. Admittedly, 
tne plaintiff has an younger brother. 
The point to be noted is that neither in 
the body of Exhibit A-1 nor in that of 
Exhibit A-2 there is any indication that 
they relate to the birth of the plaintiff. 
In the body of these two documents, all 
that is stated is that a male child was 
born on the grd of Masi, Thuntubi year 
corresponding to 14th February, 1923. 
Ofcourse the parents’ names erd other 
particulars are- given. But what ‘jis 
missing is any indication that they relate 
to the birth of the plaintiff, Ifit is stated 
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in the body of'these- two documents that ` 
the child was the third issue ofthe parents,- 
then one can connect ‘the evidence of: 
P.Ws. 1 ard2 and hold that Exhibits A-r - 
and A-2-reJlate to the birth of-the plain- 
tif. But there is no such reference in the’ 

body of Exhibits A-ı and A-2.  There- 
fore, without the name ‘T.V. Hari Rao, 
B.A.’ beirg written in English at the top 
of the papers, the horoscopes may as 
well relate to the birth of the plaintiff’s 

younger brother. The plaintif wants 

to -connect the two documents with his 
birth only by the name found written. at. 
the cop of.the documents as mentioned. 

earlier. . The trial Court, on a considera. 
tion. of the evidence. and examination of 

the two documer.ts has given a categori- 

cal finding that the name T.V. Hari. 
Rao, B.A. found at the top of the docu- 
menis had been written in a different ink: 
and it could not have been written at 

the same time when the horoscopes were 

written. The plaintiff and ' his *eldér- 
brother who have given evidence “have. 
not specifically stated ‘that the name. of. 
T.V. Hari Rao found written in Exhibits. 
A-1 and A+2 is also in the handwriting. 
of their father. Merely‘ stating that the’ 

horoscopes are in the handwriting of the. 
father would not necéssarily mean. 
that the mame written at the top of the” 
paper is also inthe handwriting- of the. 
father. Their orhission to speak speci-- 
fically about this aspect has to` be con-+ 
sidered with the pleadings ‘in the plaint. ~~ 


9. in the beginning of the plaint it has. 
been categorically 'stated that’ the horos-- 
copes had been prepared and preserved: 
by the plaintiff’s brother, Lower dow: 
in the plaint,no doubt it is stated that thé 
horoscopes are in the handwriting of. 
the father. No attempt had beer made 
to correct the first part of the plaint. 
Where it is stated that the horoscopes:. 
had been prepared by the plaintiff’s:. 
elder brother. There is also nothing’ 
in the evidence that that statement in the - 
plaint is wrong. ‘Therefore in this. 
background, one cannot conclude ` that 
the same'T.V. Hari Rao had also beer. 
writter by the plaintiff’s father and 
that too at the time when the horoscopés 
were writien. As I ‘said, the trial Court 
has given’a clear finding that the namé. 
T.V. Hart Rao, B.A., is in a different ink = 
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and should have been written subse- 
quently. This finding has not been 
disturbed by the lower appellate Court. 
That means. the plaintiff has not shown 
that Exhibits A-1 and A-2 really relate to 
his birth. . 


10. Itis also to be noted that the plaintiff 
has not produced birth register extract 
either regarding his birth or that of his 
brcthers. It is stated that an application 
was made at the office of the Sub-Regis- 
trar of Musiri for birth register extract 
and that the office said that no entry was 
found. However, no documentary evi- 
dence has been produced even to prove 
the fact that an application was made in 
the office of the Sub-Registrar. 


11. Anyway, as matters now stand, I 
am of the view that there is no evidence 
that Exhikits A-1 and A-2 really relate 
to the birth of the plaintiff. The version 
of P.Ws. 1 and 2 in the witness box that 
these two documents relate to the birth 
of the plaintiff is not legal evidence, for 
they speak only from what is contained 
in the documents and not from personal 
knowledge. They want to connect the 
documents with the birth of the plaintiff 
from the name T.V. Hari Rao written 
at the top.But that is not part of the 
horoscope, ard as found by the trial 
Court, which finding has not been dis- 
turbed by the lower appellate Court, that 


writirg is in a different ink, made sub- 
sequently. 
12. Even original horoscopes, though 


may be admissible under secticn 32 (5) 
of the Evidence Act, their evidentiary 
value is very.little—See Bharat Basi v. 
Gcpinath*, V. M. Namboothiri v. K.A. 
Kurugila* and Parasram v. Dayaldas?. In the 
present case there is not even the original 
horoscope but only copies thereof. Even 
these copies have not been really con- 
rected with the plaintiff. Therefore it 
must be held that there is no cvidence that 
the plaintiff was born on 14th February, 
1928 as is now claimed. 


13. Misconstruing of evidence and 
acting without evidence is certainly a 


l. A.I.R. 1941 All. 385, 
?. A.I.R.1957 Ker. 103. 
3, A.I.R. 1965-Him. Pra. 32. 
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substantial question of law as between tke: 
parties. The second appeal is therefore: 
allowed. The judgment and decree of 
the lower appellate Court are set aside 
andl those of the tiral Court are restored.. 
Imake no order as to costs in the second! 
appeal, 


S.J. 


IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Appeal allowed. 


ee 


PRESENT :—V. Sethuraman, F. 


Valliammal (died) and others 
; Appellants*- 


U. 


Palaniswamy 2.nd others . . Respondents.. 


Will.— Executed and registered—Suspicious cir-- 
cumstances alleged-- Burden of proof of truth: 
and validity— Effect of registration. 


The mere fact that a will is registered will! 
not by itself be sufficient to dispel all 
suspicion regarding it, where suspicion. 
exists, without submitting the evidence- 


.of registration. to a close examination. 


If the evidence as to registration reveals. 
that the registration was made in such a. 
manner that it was brought home to the- 
testator that the document of which he- 
was admitting execution was a will dis-. 
posing of his property and thereafter he- 
admitted its execution and signed it in 
token thereof, the registration would dis- 


. pel any doubt as to the genuineness of the- 


will. But if the evidence as to registra-- 
tion showed that it was done in a perfu- 


_nctory manner and that the registering 


authority did not satisfy himself about the- 
testator knowing the contents of the will, 
then the fact that he had registered the- 
will would not be of much value. But the 
fact of registration is prima facie evidence 
of its execution and the certificate of the 
registering authority under section 80 of 


‘the Registration Act is relevant for pro- 


ving execution. [Para. 6.] 
Held, that in the instant case so far as the 
execution of the will was concerned, there 
was absolutely nothing to excite the sus- 


* A No. 304 of 1973. 13th October, 1977. 
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rpicion of the Court so as to call for better 
«or further proof. 7 [ Para. 9.] 


+Cases referred to: 


H. Venkatachala Iyengar v. B.N. Thimmai- 
«amma, (1959) 1 S.C.R. (Supp.) 426: 
A.L.R. 1959 S.C. 443; Ram Purnima 
Debi v.-Kumar Khagendra Narayan, (1962) 
1 S.C.J. 725 : (1962) 2 An.W.R. °(S.C.) 
‘27 : (1962) 2 M.L.J. (8.C.) 27 : (1962) 
3 S.C.R. 195 : ATR. 1962 S.C. 567; 
-Mohammed Ihitisham Ali v. Jamna Prasad, 
(1921) 48 I.A. 365 : 15 L.W: 104: A.LR. 
1922 P.C. 56 ; Gopal Das v. Sri Thamurji, 
(1943) 2 M.L.J. 51:56 L.W. 593: 
ALR. 1943 P.G. 83. 


Appeal against the decree of the Court of 
“the Subordinate Judge, Udumalpet in 
Original Suit No. 47 of 1972, dated 20th 
‘February, 1973. 


“S$. Gopalarainam, P. N. Venugopalan and 
_M. A. Kanakaraj, for Appellants. 


T. Raghavan, T.K. Seshadri, A.K. Mylswami 
„and S. Palaniawamy; for Respondent. 


-The Court, delivered the following 


_jJUDGMENT.—The plaintiff in O.S., No. 47 
of 1972 in the Court of the Subordinate 
„Judge of Udumalpet is the appellant. 
There was one Semalai Gounder, who 
-had two wives. He had two daughters 
.Muthammal and Palani Ammal through 
chis first wife. He had three issues: by 
‘his second wife iz., two daughters 
“Valliammal, the plaintiff and Ramathal 
.and a son Palani Goundar. On the 
death of Semalai Gounder, Palani Gounder 
«became entitled to his properties. Palani 
„died in the year 1943. He had no issues 
and left’ behind only his widow Deiva- 
yanai Ammal alias Devathal. This Deva- 
ithal fell ill sometime in October, 1969. 
‘One Dr. Sankunni practising in Pollachi 
> paid ‘one or two visits to her house to 
treat -her. Subsequently as advised by 
“him ‘she entered his hospital at Pollachi 
„on 24th. October, 1969. At that time 
sshe appeared :to have complained of 
pam in the abdomen and the chest 
rregion. It is not clear whether any test 
“was conducted. But she-was discharged: 
„on Ist November, 1969, without being 
«cured. She was thereafter taken to the 
Christian Mission Hospital at Ottan- 
«Chatram on Ist November, 1969. That 
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seems to be a better equipped hospital 
and blood test was conducted there. It 
was found that .she-was suffering . from 
what is popularly known as. ‘blood cancer’. 
It was realised that there was no cure for 
her ailment, and as desired by her, she 
-was discharged sometime during the day 
of 3rd of November, 1969. She went 
back to her village known as Mettu- 
palayam near Pollachi and died at the 
early hours of the 4th. If she had died 
intestate, then the properties would have 
‘devolved on the plaintiff, who is her hus- 
‘band’s -sister, solely as the other issues of 
Semalai-Gounder are no more. She 
was, however, said to have left a will exe- 
cuted on 3rd November, -1969-and regis- 
tered on the same day before the Sub- 
Registrar at Ottanchatram. The plain- 
tiff came forward with the present suit 
claiming that she was the heir of Devathal 
and that the will was-not valid, as she 
was not in a sound and disposing‘ state of 
mind. According to the -plaintiff the 
will could not confer any title on the de- 
fendants.' The defendanis are the lega- 
tees under the will- and they have taken 
possession of the properties left by Deva- 
thal. The main-question that arose for 
consideration‘in the suit was whether the 
will dated 3rd November, 1969 was‘ true 
and valid. The learned’-Subordinate 
Judge held: that the will was trué and 
valid and therefore, he dismissed the 
suit. ‘The plaintiff has come forward with 
the present appeal. 


2. The only point that arises for consi- 
deration in the present. appeal is whether 
the will alleged to have' been left by Deva- 
thal, js true and valid. At this stage the 
relationship between Devathal and the 
_ plaintif may be ‘briefly. noticed. The 
plaintiff instituted two cases against the 
testator. In one ċase she was the sole 
_ plaintiff and in the other-her sister Rama- 
. thal had also joined her.. Both the cases 
were dismissed. She instituted O.S. No. 
121 of 1952 on the file of the Sub-Court, 
Coimbatore along with Ramathal for 
' appointment of a Receiver for the proper- 
ties (in the possession of Devathal) . 
‘making allegations of waste and neglect 
on her part. In the year 1952 Deévathal 
had only a limited estate and, therefore, 
as the possible reversioners they came for- 
ward with the said suits. The suit was 
dismissed on llth September, 1956. 
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The pleadings etc., in the said case were 
m: r: ed as-Exhibits B-13 to B-19, and they 
disclose, that the relationship betwéen the 
testator and the plaintiff was strained. 


3. In the will marked as Exhibit B-1 
dated 3rd November, 1969 it is stated that 
Devathal was execuang the will out of 
her own free will and in a sound disposing 
state of mind and without anybody’s insti- 
gation and that she had brought up de- 
fendants 1 and 2 from their childhood, 
educated -them and treated them as her 
own children. They are the children of 
her sister. She claimed to have celebra- 
ted the first defendants marriage and 
stated that defendants 1 and 2 were 
managing her properties: Items 1 and 
2 of the properties set out in the will were 
to be the absolute properties of defendants 
l and 2. The third defendant was to 
get a life interest in the third item. -After 
her death, her heirs, if-any, were to ob- 
tain the properties absolutely. But if 
she :(the third defendant) left no heirs, 
that property should go to defendants | 
and 2. Devathal had another nephew 
by name Palaniswami through a different 
sister, and she directed a sum of Rs.3,000 


being paid by defendants 1 and 2, and. 


she directed also the discharge -of the 
debts contracted by her. Defendants | 
and 2 were to get the moveables and were 
also to perform the ceremonies after her 
death. At page 3 of the will it is men- 
tioned ‘that she was suffering from cancer, 
that she was taking treatment in Christian 
Mission Hospital at Ottanchatram „and 
that she had no hope that she would live 
for a long time. According to the will 
she decided to execute it so as to avoid 
any litigation. She has 

pages as Devathal. . 


4. She is known as-Deivayanai Ammal: 
with an alias name as Devathal. She’ 


signed in certain documents as Deivas 
yanai Ammal and at ‘any rate in one 
document as Devathal. The document 
in which she has signed as Devathal is 
Exhibit B-36 dated 
Subsequently in several documents marked: 


as Exhibits B-20, B-23, B-26,B-29, B-31,- 


P-32, B-34 and B-35 she had signed as 
Deivayanai Ammal. : The learned coun- 


sel for the appellant relied on her ċonsis- 


tent signature -of ‘Deivayanai Ammal 
Over a period Of several yeers prior to her 
ML J—99 


1 out Ly? ax ss - - 2 4 
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death, and referred to the'staterrent in 
the will which, acccrdirg to Lim, was a 
telltale ore stating that she used to sign . 
as Devathal. He relied also on Exhibit 


' A-5 a.certificate dated 26th January,1970 


issued by Dr. Sankunnj Pallat, L.M.P., 
Pollachi, certifying tratshe was admitted 
in his clinic Cn 24th October, 1969 with 
high temperature ard chest pain and 
that she was discharged: on 1st November, 
1969 in a delirium state. According to 
the learned counsel she did rot recover 
her consciousness subsequently, He re- 
ferted to the presence of the first de~ 
fendant at the time of the so-called exe- 
cutiCn Of the will and his suggestion was 
trat the first defendant must have en- 
gineered the „execution Of the will. He 
relied also cn the evidence let in the 
case as showing that she was not in a 


‘sOund and disposing state of mind. 


5. Before proceeding further with the 
examiuration Of the facts, it is necessary tO 
bear in mind the legal principles set out 
in several decisiors Of this ard other 
Courtsin testing the genuineness Of a will. 
The question whether a will had beer 
properly executed “is substantially a 
question Of fact. The decided cases 
‘could only skow the irdicia to be borne 
in mind in finding out whether the will 
was properly executed or not or, ir Other 
words, whether the will was a genuine 
one Or not, The Supreme Court has 
elaborately examined this question in 
H. Venkatachala Iyengar v. B.N. Thimma- 
jammal and others', It was observed ‘in 
that case that the mode of provirg a will 
did not ordinarily differ from tkat of 
proving any Other document except as 
tc the special requirement Of attestation 
prescribed in tke case ofa will by section 
63 cf the Indian Succession Act. The 
onus Of proving tke willis on the proa 
pounder, and, in tke absence of suspicious 
circumstances surrounding the execu. 
tion -ofthe will, proof Of'testamentary’ 
capacity and signature Of tke testator as’ 
required by law would be sufficient to 
discharge the onus. Were, however, 
there were suspicious circumstances, the 
onus would be on the propOunder to 


eee a a nD tt i drs a 


1. (1959), 1S.G.R, (Supp.) 4263 ALR, 
1959 S.G. 443, 
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explain trem to tke satisfaction of tke 
Court, before the will could be accepted 
as genuine. If there was any allegation 
of undue influence, freud Or cOercion, then 
the onus world be on tke person raking 
the allegation to Frove the same. Even 
where there were no sech pleas but tre 
Circumstances, gave rise to doubts, the 
. Propounder has to satisfy the cOnscience 
Of the Court. In the aforeszid case of the 
Supreme, Court the circumstances ev9k- 
ing suspicion were set out. The signa- 
ture of tre testator might be shaky, and 
doubtful andthe evidence cf the. prc- 
pOunder’s case that the signature in ques: 
tion was tke signature Of the testatcr 
might not remOve the doubt created by 
the appearance of the signature. The 
‘condition of the testator’s mind might 
@ppear to be very feeble and debilitated, 


and evidence adduced might not succeed ` 


in remOving the legitimaté doubt as to 
the mental capacity of the testetor + the 
dispositions mede in tke. will might2ppeer 
tO be unnatural, improbable or unfair. in 
the light of the relevant circumstances ; 
Or the will might Otherwise indicate that 
the said dispositions might not be:: the- 
result of the testator’s free will and mind. 
In such cases, the Court would naturally 
expect that all le gitimatesuspicion sł ould 
be completely removed before :tk e ‘docv-. 
Ment was accepted as tke-Jast will of the 
testator, Further, a propovnder - him-' 
Self migit have taken a prominent part- 
in the execution of the will which con- 
ferred . on. him. substantial - benefits. If- 
this was so, it was liable to be treated as 
a suspicious . circumstance attending the 
execution of the will and the.propounder 
would be required to remove the doubts 

by clear and satisfactory evidence. How- 

ever, where there were suspicious cir- 

cumstances which the propounder had 
succeeded in removing, the Courz.would 

grant probate, though the will’ might 

be unnatural and might cut off wholly 
or in part near relations. See summary of 


what was decided in Venkatachala Iyengar’s 


case? and in Rani Purnima Debi and another 


v- Kumar Khagendra Narayan and anothet?. 
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6. In the present case there is an addi- 
tional circumstance that the will is a regis- 
tered. will. At page 732 in the above 
case, the Supreme Court pointed out that 
the mere fact that the will is registered 
will not by itself be sufficient to dispel 
all suspicion regarding it, where suspicion 
exists, ‘without submitting the evidence of 
registration to a close examination. If 
the evidence as to registration on a close 
examination reveals that the registration 
was made in such a'manner that it was 
brought home tothe testator that the 
document of which he was admitting exe- 
cution was a will disposing of his property, 
and thereafter he admitted its execution 
and signed it in token thereof, the regis- 
tration would dispel the doubt as to the 
genuineness of the will. But if the evidence 
as to registration showed that it was done 
in a perfimc'ory manner ‘or that the regis- 
tering authority did not satisfy himself 
about the testator knowing the contents 
of the will, then the fact that he had regis- 
tered tre will wculd not be of much 
value. There are cases in which regis- 


‘tered wills have not been acted upon and 


those cases have been referred to at page 
732'in the report of thet cese. But the 
fact Of registration is prima facte eviderce 
of its execution and the certificate of the 
registering Officer undersecticn 60 of the 
Registration Act is relevant fcr provir g 
execution. As Observed-by Privy Goun- 
cil in Mokammed Iktisham Ali v. jamna 
Prasad’, registreticn is a sOlemr act and if 
no Other evidence is available, tte Ccurt 
car. presure thet the Registrar perfcrmed 
his duty of satisfyirg himself tkat the 
document presented to him for registra- 
tion was duly executed ky the executant 
and the executant was duly ard prc perly 
identified before him.’ The same view 
was taken in Gopal Das v. Sri Thakurji?, 
where Sir George Renkin. Observed tat 
the evidence of due registraticn is itself 


`gomé eviderce of execution as agairst the 


other side. 


» In the present case the will was 
sought to be proved by examirirg the 
Sub-Registrar as D.W.,1 and the attes- 





-1. (1921) 481.A. 365: 15 L.W. 104: A.I.R, 
1922 P.C.56. 

2. (1943) 2 M.LJ.51(P.C.): 56 L.W. 593: 
A.LR. 1943 B.C. 83. 
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tors as DWs. 2, 3 and 4. The Sub- 
Registrar On that particular day was On 
casval leave ard the head’ clerk «had 
acted as the’ Sub-Registrar. Some cOm- 
ment was-madé about this circumstances; 
but I am notsatisfied that tre acting Sub- 
Registrar was not acquainted with tre 
procedure'to be adopted in registering the’ 
document. Jn fact, in his evidence he 
has stated that he read Out the document 
to the testator, and that he asked her 
whether it was executed by her to which 
ste replied that ste had executed it 
and wanted it to be registered. He had 
also examired the witresses and‘ there- 
after registered the document. Going 
through his evidence, J do not find any 
circymstarice, whic weuld > militate 
against its acceptance. © i É 


¥ 


8. DM. 2 is Kumaravel. He is not 
related to the parties. It was: be wh? 
was responsible for admitting her in the 
hospital. It was to him that she con- 
fided about her proposal to execute the 
will on the day Of her arrival in Ottan- 
- chatram when tke seriousress 0f her ill- 
ness come to be realised: Thereafter the 
first defendant: went to the village as 
desired by D.W. 2.and tre testator, and 
brought the necessary recOrds. The re- 
cords were brovght on 2nd at about 10 
Or1] in'the forenoon and wher she was 
asked as to what skould be'dOne, SFe 
sent fer one Kandaswami , Gounder Of 
Palani, who is DW; 3 in the case. The 
first defendant went tO :Paleni and 
brought Kandaswami alOng witt D.W.4. 


Thereafter a draft'wes made -on the 3rd ` 


morning and a fair‘cOpy was made in the 
afternoon ‘and she signed the will in tre 
presence Of the attesting witnesses. On the 
same day, after discharge from the hos- 
pital she went to,tte Sub-Registrar’s 
Office and had the will registered. It is 
thereafter that ste wentin the car tO her 
native village where she died at_ the 
early bours of the 4th, ..Thére is notr ing 
in DW. 2’s evidence also which would” 
suggestany reason for itstejection. Kanda- 
swami who came from Palani, has given 
evidence as D.W. 3. It is he- who got 
the scribe, Pajaniswami for tke.will. He 
was himself an Honorary ` Magistrate, 
The evidençe of DM. 4 shows that Deva- 
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thal knew that she was executing a will 
‘The scribe was ‘not examined as he was 
dead, The draft'is not produced as it 
was not available. 


9. Tre:two doctors in Ottanchatram 


Hospital have been, examined: as D.Ws. 


6 and.7. Though they have not attes- 
ted the document, they speak to her being 
alert and conscious befcre her.disclarge 
though she-was weak. They are absolute 
strangers and it is unlikely trat they 
would depose falsely fer the purpose of 
supporting tre defendantsin propounding 
the will. It is not necessary for the pur- 
pose of this ‘case to-discuss tre evidence 
of D.W.5 whe is the first defendant’s 
Even taking that he would be interested 
in. giving evidence in his Own favCur, 
the evidence cf the Other witnesses is 
overwhelming in supp°rtof tke defendants’ 
case that Devathal executed tre will on 
ord November, 1969 when she was in full 
possession Of her senses- As far -as the 
execution Of the willis concerred, there is 
absOlutety nothing tO excite the suspicion 
of the Court so as to call fer better, Or 
further proof. 
fo 


ro. There is nothing unnatural ‘about 
Devathal preferring the defendants as 
Objects of her bequest. The plaintiff had 


dragged her into litigatiCn ard naturally 


it is not likely that trere would be love 
lost between them, There is also the 
general tendency ofa lady preferring her 
Own relations to those:of her husband. 
In additicn, in the present ,case it is 
shown. that deferdants 1 and 2 have been 
living with her, have beer -brCught up 
by her and have been helping her, It 
would be unnatural if ste did not want 
to benefit trem. The circumstances aga- 


inst the possibility of the plaintiff being 


benefited. under the willare sO clear that 
this is not a case in which the Omission tO 


"give any benefit to her would assume any 


significance is considering the genuineness 


of tke will. r so og 


11. The learned cCursel fcr the appel- 
jant laid great empbasis on the fact 
that the lady had been sigring as Deiva- 
yanai Ammal in several documerts for 
several years preceding Ter death ard 
that her sigrature in the wil] wes as 
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Devathal with a statement t0.: justifv 
her signature as Devathal. As pointed 
out by the learned Subordinate Judge 
there is at least Ore document Exhibit 
B-36, whose genuineness is rot in dispute 
and in which she has sigred her rame 
‘as Devyathal. It mey be that she was 
‘signing her name indifferently sometimes 
as Deivayanai Ammal and sOmetimes as 
Devathal, It is nOt necessary tO specu- 
late why this particular recital that she 
‘was usually signing as Devathal was 
“put in the will. Whatever "the reason, 
$s when Once it is proved that the dacu- 
ment was executed by Fer and that she 
was in full possession of her senses et 
the time of tke execution, this state- 
ment by itself canrot detrart from 
acceptance ef the will as a genuine 
document. Having considered all the 
facts, there does not arpear.t? be ary 
reagon for rejecting the will. Tle find- 
ing ef the learned Subordivate Judge 
on this print is correct and needs no 
interference. ‘There is no dispute that 
if tre will haJ to prevail, the pleintiff 
would be Out of Court. 


12. The appeal is accordingly dismis- 
sed with costs, 


RS. —- Appeal dimissed- 
IN THE HIGH COURT OF JUDICA- 
TURE AT MADRAS. 


Prrseny:—T, Ramaprasada Rao and M.A’ 
Satkar Sayeed, FT. l 


M/s. Southern Steelmet and Alleys 


Ltd., represented by its Managing. 


Director, I. S. - Mittal Appellant 


o. l 
R: M. Steels, Madras, by its Partners 
2 to 5 and others Respondents, 


Civil Procedure Code (V of 1908), at 
amended by Central Act (CIV of 1976), 
Order 21, rule 58-—Scope and applicabittty— 
Enguiry not to be summary-—Decision should 
be as if rendered in a regular suit. 


There bas been a drastic change in the 
literature, the mode of approach and 





*.O.8,4.No. lof 1978, 2 
se 1st February, 1978. 


Tae MADRAS BAW JOURNAL REPORTS 


‘ment Of property, was 


{1978 


ihe method by which a decision should 

be arrived at and which skould be 
adopted by a Civil Court, when an 
application under Order 21, rule 58 
comes’ vp. for adjudicatior, Whilst 
under the earlier law such an investi- 
gation Of claim and objection to attach- 
summary in 
nature, the, present law provides, as it 
were a significant departure in the 
matter Of disposal and adjudication of 
such claims.: The order contemplates 
a full enquiry into all questions inelyd- 
ing questions relating tO right, title or - 
interest in the property attached which 
arise ‘between the parties to the proceed- 
ing and mandates that the Crurt 
enquiring such a im petition shall 
determine such questions, There is also 
an embargo on the institution of a sepa- 
rate Suit for the determination of such 
above questions. : Sub-clause 4 of 
Order 21, rule 58 throws abundant 
light upon the nature and character of ` 
the decjsi¢n ultimately to be arrived 
at by a-Civil Court on such adjudica- 
tion under Order .21, rule 58. It says 
ttat after the claims or Objection has - 
been adjudicated upon, the Order made 
thereon shall have the same force ard 
be subject tO the same. condition as to 
-appeal or otherwise as if it Were a decree. 
Theveh perforce an order is contem- 
Plated to be passed under Order 21, 
rule 58, that order has the legal effect 
of a decree. Such an order is a sub- 
stitute for a decision resulting in a 
decree in-an Ordinary litigation. A 
decree as is understood both legally 
and commonly. results in the adjudi- 
cation of rights, privilages and duties 
ofa party t0.a legal proceeding. Such 
being! the intendment of the amended 
rule under Order, 21, rule 58 the enquiry 
contemplated under Order 21, rule 58 
is no.longer Of a summary nature. but 
should. be full, realistic, end after giving 
adequate opportunity to the parties 
‘concerned tO prove ‘their respective 


" clzims, rights, title and interest in the 


properties attacled.. * (Para. 2.7 
The - adjudication - referred - to under 
Order 21, rule 58 not being svmmary 
and as it is the intention of the legisla- 
ture under the amended’ Givil Procedure 


\ 


I] SOUTHERN SYEELMET & ALLEYS LTD. y, B.M, STEELS, MADRAS (Ramaprasada Rao, 7.) 469 


Code, that it should be a decision ag 
if rendered in a regular suit resulting 
in an appealable decree so tkat it. could 


ultimately decide’ and adjudicate. on ` 


all questions including questions relat- 
ing to right, title or interest in the pro- 
perty attached which either directly 
or indirectly arise between the parties 
to the proceeding. [Para. 3.] 


Appeal under Clause I5 of the Letters 
Patent against the order of the Horoyr. 
able Mr. Justice V. Ramaswami dated 
23rd Decercber, 1977 and mede in the 
exercise Of the Ordinary Original Civil 
Jurisdiction éf the High Court in Appli- 
cation No, 9518 of 1977 ‘in Application 
No. 3221 of 1977 in C.S. No, 354 of 
1977. 


K. Parasaran for B. Soundarapandian, for 
Appellant. 


M.R. Narayanasw ami, for Respondents, 


fe Judgment of the Court-was delivered 
by 

Ramaprasada Rao, ¥4—Two applications? 
A. No. 3578 of 1977 by B. M. Steels 
Private Limited and A. No. 3595 of 
1977 by Maharashtra Bank for si ilar 
reliefs were filed onthe Original Side 
of this Gourt under Order 21, rule 58 
of the Gode of Civil Procedure, stating 
that both the applicants as above were 
the Owners Of tor steel and M.S. rounds 
or were interested in them and which 
were at No, 32, Suryanarayana Chetty 
Street, Madras-13, and which, accord. 
ing to the company, were their goods 
and which, according to the bank were 
goods in and over which they had an 
enforceable legal right. The ‘appellant 
as; plaintiff instituted a suit C.S. No. 
354 of 1977 on the file of «he origina] 
side Of this Court against a™pertnership 
firm known as B. M. Steels impleading 
the partners therein as defendarts 2 to 
6. Contemporaneous with the filing of 
the suit, an application for -attachrrent 
before judgment was filed by the plain- 
tiff-appellant. Notice in 
cation was served on the partnership 
firm B. M. Steels. Wren ultimately 
the application for attachment before 
judgment came up for final disposal 


that appli-- 


‘undertaking not to alienate. the goods 
belonging to it. In cOnsOnarnce with 
the undertaking which they wanted to 
give, they filed ən affidevit, byt later 
it was discovered, according to the 
plaintiff, _ that a large stock of over 52 
tons Of steel belonging to BM. Steels 
which was available at No. 32, Surya- 
narayana Chetty Street, was rot included 
in tke affidavit Of undertaking. lt was 
also averred that there is every p*ssi- 
bility of B. M. Steel transferring such 
e00dsin the aforesaid godown to arother 
company which was an incorporated 
ore and which is the applicant in Appli- 
cation No.35780f 1977 and tFatif B. M. 
Steels effected a transfer of surh scods 
to the incorporated cCmpany, they 
would be pvt to’irreparable loss, ‘They 
sOught therefore a physical attachmert 
of those goods instead of accepting tte 
affidavit of undertaking filed by B. M. 
Steels, Accordingly, an attachment was 
effected On 14th November, 1977 cf 
900ds, iter alia found at No, 42, 
Suryanarayana Chetty Street. The in- 
cOrporated company as claimant ‘filed 
Application No. 9578 of 1977 and 
sCught for raising of the attachmert 
claiming the goods as: their own and 
setting up a title in themselves irde- 
pendent of that of B. °M. Steels. This 
was opp%sed by the plaintiff in the 
main svit. When the claim petition 
as it is popularly called filed urder 
Order 21, rule 58, Civil Procedure Code, 
came up for hearing, the learred Judge, 
enquired into tke matter summarily 
and on the affidavits end probably on 
representations made before him at 
the time of tke hearing, he mainly 
adverted to the fact that the_ supplies 
were made after the date of the inccr- 
pcraticn of the private limited company, 
that such supplies therefore not havire 
been made‘to the corporate body pur- 
suant to any understanding or contract, 
they were not liable to pay for the goods 
ard tat, therefore, tke attachment of 
their goods for a debt due by B. M. 
Steels is illegal. The contention of the 
plaintiff throughout was that the incor- 
porated corpany is alter egoof B. M. 
Steels, that the memorandym of 3sg0- 
ciation of the incorporated company 


B. M. Steel: was prepared -to give an, provides for tke taking over of tte bysi- . 
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ness Of B. M. Steels which obviously 
includes its assets, that almost all the 
partners of B.M. Steels are the directors 
of tle ircorporated cOmpary and tlat 
therefore the claim that the gocds at 
No. 32, Suryanarayana Chetty Street, 
are the goods of B. M. Steels is not sus- 
tainable. The learned Judge after 
referring to the contentions of. the par- 
ties raised the attachment. As against 
this, the present appeal has been filed. 


a. Mr. K. Parasaran, the learned 
counsel for the appellant, referred to 
us the change Of law after the amerd- 
ment of the Civil Procedure Code by 
Centra] Act CIV of 1976. There has 
been a drastic change in the literature, 
the mode Of approach and the method 
by which a decision should be arrived 
at and which should be adopted by a 
Civil Court when an appliccticn urder 


Order 21, rule 58 cores up for adjudi- 


cation, Whilst under the earlier law, 
such an investigation of claim and 
Objection. to attachment Of attached 
property was summary in nature, the 
present law provides as it were a signi- 
ficant departure in the matter of dis- 
po al and adjudication of such claims. 
Order 21, rule 58 as it stands today 
reads as follows!—. 


“58. Adjudication of claims žo, or obje- 
ctions to attachment of proferty:— 


(1) where any claim is preferred to, 
or any Objection is made to the attach- 
ment Of, any property attached in 
executicn of a decree On the grourd 
that such property is not liable to 
such attachment, the Gourt ghall 
proceed tO adjvdicate upon the claim 
Or objection jn accordance with the 
provisi¢ns herein contained:— 


Provided that no such claim or objec- 
tion shall be entertaired 


(2) Where, before the claim is prefer- 
red Or Objection is made, tke pro- 
perty attached has already heen sold; 
OT 


(b) were the Court considers that 
° the claim or Objection was desigredly 
or unnecessarily delayed, - 
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(2) All questions (including questiors 
relating to right, title or interest in 
the property attached) arising between 
the parties to a proceeding Or „their 
representatives under this rule ard 
_ relevant tO tke adjudicaticr of the 
‘claim or Objection, shall be deter- 
mined by the Court dealing with the 
' claim sor objection and not by a 
separate suit. . 


(3) Upon the determination cf the 
questions ‘referred to ir sub-rule (2), 
the Court shall, in accordance with 
_ such determination;— 


(a) allow the claim or objection and 
release the property frem attachment 
either wholly or to such extert as it 
thinks fit; or 


' (F) disallow the claim or Objecticn; 
Or 


(c) continue the attachment subject 
tO any mOrtgage, cherge Or Otter 
interest in favOur Of any person; Or 


_ (d) pass such order as in the circum- 
stances Of the case it deems fit. 


(4). Wheré „any claim or objection 
has been adjudicated upon under this 
rule, the Order made tlerecr shall 
have the same force and be subject 
to the same conditions as to appeal 
Or Otherwise as if it were a decree. 


(5)’Where a claim or an Objection 
is preferred and the Court, under the 
proviso.to sub-rule (1), refuses to enter- 
tain it, the party agairst whom such 
order is made way institute a suit to 
eStablish the right whick he claims 
to the property in dispute; but, subject 
to thé result of such suit if any, an: 
order sO refusing to entertain the claim 
"or Objection shall be cOnclusive.’? 


The drder contemplates a full enquiry, 
into all questions including questicrs 
relating to rigkt, title Or interest ir thel 
property attacked which arise between 
the parties to the proceeding and man- 
dates that the Court enquirirg such a 
claim petition shall determire such 
questions, There is also an embargo 
on the institution of a separate suit for 
the determination of such above ques- 
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tions, Sub-clause (4) of. :Order -21; 
rule 58 throws abundant light. upon 
the nature and character ¢f-the decisicn 
ultimately to be arrived at by, the Civil 
Court on such adjudication under. Order. 
21, rule 58, It says that after tre claim 
or objecticn’ has been adjudicated upon, 
the order made trereon ‘shall Fave the 
same force and be subject to ‘the. same 
conditions as tO appeal or otherwise as 
if it were a decree, Though perfcrce 
an Order is cOntemplated to be passed 
under Order 21, rule 58, Civil Procedure 
Code, that Order bas the' legal effect of 
a decree, Such an Order ïs a’ substitute 
fcr a decisicn resultirg in a decree in 
an Ordinary litigation, A decree as‘is 
understood both~legally and commonly 
results in the adjudicaticn -of rigkts, 
privileges and duties Of ‘a party tc a 
legal proceeding. Srch ' being the 
intendyrent of the amended rvle under 
Order 21, rule 58, Civil '* Procedure 
Code, in our view the enquiry ccntem- 
plated under Order 21, rule’ 58, - Givil 
Procedure Code, is tO longer of: a? sum-~ 
mary nature, but should be, full; rea- 
listic and after giving adequate oppor-' 
tunity to tke parties.cOrcerned: to prove’ 
their respective. claims, rights,.title end 
interest in the property attached. We: 
are tketefCre of the view: and’ rightly. 
Mr. M. R. Narayanaswami; appearing 
for tke incorporated’ company agrees 
witk us that trere has not, been suck a 
full adjudication. of the rights of‘ parties 
by the learned Judge when be passed 
the order appealed against. © œ>, l.. v 
3, We are not traversing the . merits; 
urged bythe parties before the’ trial 
Court and even before. us. Though; 
ccntentions mostly factual ;were ‘raised. 
by tke parties, they stood tere,” as 
bare contentions without being sub-. 
stantiated by corrobcrative .eviderce and, 


' - acceptable material. We have already 


expressed the .view that the. adjudica- 
tion referred tO under Order 21, rule 58 
Civil Procedure Ccde, not beirg - sum- 


mary and as it is the intention of the - 


legislature under the amerded Givil 
Procedure Code tkat it stould be a 
decision as if rendered in a regular’ suit 
resulting in’ an appealable decreé, we. 
are Of the view that a fuller examira-, 


A 


tion.of the rights of parties has t° be 
held in the instant case after giving them 
adequate opportunity to place all rele- 
vant materiels, befcre tke trial Court, 
so: ttat it, could ultimately decide and 
adjudicate on all questions including 
questicns relatirg tO right, title cr inte- 
rest in the property attached which 
either directly cr indirectly arise between 
the parties tothe proceedings. This 
not havirg been dene, we are cCnstraired 
to ‘set aside the Order of the learned 
Judge and remit the subject-matter, to 
the Origiral Side of this Ccurt fcra fuller 
and detailed examiraticn as cCntem- 
plated under the amended provisicn 
and for an ultimate decisicn after ad- 
judicaticn of the rights of parties. ‘To 
the above’ extent, the appeal is allowed 
There will be no order as to costs, 
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Appea! allowed. 


IN THE HIGH COURT OF JUDI- 
GATURE AT MADRAS. 


PRESENT :—A, Varadarajan, J. 


Marudambal Ammal and others 
E eA j k 
v a. 


Marudanayagam Pillai and another 
- .. Respondents. 


Deed — Construction—Partition between 
father and sons—Earlier clause provid- 
ing for absolute estate and later clause 
giving liberty to alienate only one item 
—Rest-of-the properties to be taken by 
male and female heirs after life of the 
person in whose favour’ absolute estate 
was created under the earlier clause — 
Nature of interest taken—Later clause 
not repugnant—Life estate held to have 
been created. — = 


A document must*be read as a whole and 
_@ffort must be made to avoid repugnancy 


so that effect'could be given to every. 
clause inthe document, if possible. So 
reading, the document of partition in the 
instant case, even though it will appa- 
rently -appear from the first clause that 


* S-A.No, 1615 of 1974, . 
ae 20th December, 1977, 


~ 


‘Ap pellants* 
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the first respondent got an absolute inte- 
rest in the entire ‘B’ Schedule properties, 
a combined reading of that. clause with 
the Jater clause will show that what the 
parties to the document intended was that 
he should have an absolute interest only in 


item 6 of the properties allotted to his’ 


share and that he shall not have the 
power of disposition by way of mortgage 
or sale over the other properties, and that 
those properties should, after his life- 
time, belong absolutely only to his male 
and female heirs. If such a construc- 
tion is not given to the documents effect 
could not be given to the later clause in 
the document. 
that the father and -the’three ‘sons who 


were parties to the partition deed did not ` 


intend that the first respondent should 


have only a life estate in the ‘B’ Schedule 


properties other than item 6 therein and 
that those properties shall go after his 
lifetime absolutely only to his male and 
female heirs. . It cannot be said that the 
later clause was repugnant and that the 
first respondent had an absolute estate in 
the properties. Para. 11] 


‘Held also, that only a life-estate was 


created iù the suit properties other than 
item 6 in favour of the first respondent. 


Cases referred fo:— | 


Sarin v. Paplat, (1966) 1 S.C.J. 199: 
(1966) 1S. C. R. 349: A.I.R. 1966 
S.C. 432; Trichinopoly Varthaga San- 
gam Lid. v. T. N. Shanmugasundaram, 
I.L.R. (1939) Mad. 954: (1939) 2 
M.L.J. 345: A.I.R. 1939 Mad. 769; 
Pugalumperumal Pillai v. Thangatham- 
mal, (1949) 62 L.W. 260: (1949) 1 


M.L.J. 389: A.I.R. 1949 Mad. 690; 


Lalit Mohun Singh Roy v. Chukkun Lal 
Roy, (1897) I.L.R. 24 Cal. 834; P. 


V. Subbayyan Chettiar’ v. Rajaram, | 


(1958) 1 M. L. J. 335; 1958 L. W. 
124; Ramkishore Lal v. Kamal Narain, 
(1963) 2 S.C.R. (Supp.) 417: A.I. 
R. 1963 S.C. 890; Sahebyada Mohd. 
Kamgar Shah v. Jagdish Chandra Deo, 


(1960) 3 S.C.R. 604: A.I.R. 1960 S. _ 
C. 953; Ramachandra Shenoy v. Mrs. - 
Hilda Brite, (1964) 2 S.C.R. 722: A. | 


I.R. 1964 S.C. 1323. 


Appeal against the decree, dated 9th 


April, 1973 of the Court of the Subordi- ~ 
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It could not be stated- 


iiie 


nate Judge, Tiruchirápalli in Appeal Suit 
No. '314 of 1971 preferred against the 
decree of the Court of the District Mun- 
sif of Kulitalai in Original Suit No. 879 
of 1967., ae eas | 
L. V. Krishnaswamy Iyer and L. K. 
Sankaran, for Appellants. 


Eet: Gopalakrishnan, for Respondents. 


The Court delivered the following 

JUDGMENT.—The plaintiffs in Original 
Suit No, 879 of 1967 on the file of the 
District Munsif’s Court, Kulitalai, who 
succeeded before the trial Court but lost 
before the lower appellate Court in the 
appeal filed by the second defendant— 
second respondent,’ are the appellants. 
The first respondent is the first defen- 
dant. The suit was filed against the 
first respondent, the husband -of ‘the first 
appellant and father of the other minor! 
appellants, and the second- respondent 
for a declaration that the sale of the suit 
property by the. first respondent in 
favour of the second respondent was 
not binding . on the appellants beyond 
the life time ofthe first respondent on 
the ground that the first respondent, was 
entitled only to a life interest in the pro- 
pérty by reason of the terms of the parti- }, 
tion deed Exhibit A-2, dated 30th Decem- 


` ber, 1959 entered inta between the first 


respondent ‘and his two brothers and 
their father Manickam Pillai. The de- 
fence of the second respondent who alone 
contested the suit was that the first res- 
pondent got an absolute right in the pro- 
perty and was entitled to alienate the 
property to him by the sale deed Exhibit 
B-1. The second respondent’s case was 
that under the first clause in the parti- 
tion deed, the first respondent got an 
absolute estate in the property and that 
it cannot be ‘curtailed into a mere life 
interest by the later clause in the docu- 
ment. - i i 


2. The trial Court decreed the suit hold- 


ing that the first respondent got only a life 
estate in the property under the parti- 
tion deed Exhibit A-2 and that the sale 
of the property by the first respondent 
in favour of the second respondent 
under: Exhibit B-1 was not valid beyond 
his' lifetime. But, on appeal it was held 
by’ the‘leatned II Additional Subordi- 
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nate Judge, Tiruchirapalli, that the earlier , , gage for discharging the debts, and the 


clause im the partition deed! gave an 
absolute estate and that the later clause 
curtailing it was not valid. In that 
view, the learned II Additional Subordi- 
nate Judge upheld the sale of the pro- 
perty by the first respondent in favour 
of the second respondent under Exhibit 


B-1 and allowed the appeal and dismissed _ 


the suit, 


3. The only point for consideration is 
whether the first respondent got an abso- 
lute estate or only a life estate in the 
property under the partition deed Exhi- 
bit A-2 and the sale by the first res- 
pondent in favour of the second respon- 
dent under Exhibit B-1 was not valid be- 
yond his life-time. 


4, The first respondent got under the, 


partition deed Exhibit A-2 for his share 
the properties described in schedule B. 
The sale deed Exhibit B-1 has been exe- 
cuted in respect of item 1 of those pro- 
perties. The recital in the partition 
deed Exhibit A-2 regarding the interest 


which the first respondent tgok -im the’ B. 


schedule property is this: , >». 


i Clay 4 gpa Qerggisaten 2 ETTA 


LL, DG SDT UBD LI cir Zor wy tb 
BCQapy Yo er 5 gham -Qw & 
ie, Fair apse L9) ofr Zarr wy tb D 
GQornud Gers gös ' 4.vge 
Oe. POLET FË #5 HAT 
Lire & Dukia e Ler ADUA & HS 
Qar ont ex? Galeimig wg’ 


The later portion of the partition deed 

contains the further recitals: ,, 
‘oe, tn Biss i.wredt A 
2,3,4. Qware BCD 
Gapiga sohe . 2 ot of 6a 3 
gute, Aer sos wl Gib FOL 
@puGur Qewg Gre sr dor 
Sigd Cacwywg AI SAT 
wom ths Or h baer ujb 
Tus upr Saksb 212 
O05 sr we HUT out Ket AA 
Sie gary aract HÈT, Gitteoor 
ariage gD LITA Gl Serre aj 
PTO PETI) Lin 5S) wit & L a9) 1b 
350 115 Aan nor Gen odor ep. ws St" 


Thus, according to -the partition deed 

only item 6.of the B,C and D sche- 

dule properties could be alienated by: way 

of sale or encumbered by way of- mort- 
MEL J— 60 


sons who are -parties 2, 3 and 4 to the 
partition deed have no ‘right to alienate 
any of the other properties and_ those 
properties should go after their lifetime 
to their male and female heirs absolutely. 
The question is whether the earlier clause 
in the partition deed that the- first res- 
pondent should take the B schedule pro- 
perties absolutely should prevail and the 
later clause that he had a right to alienate 
only item 6 of those properties for dis- 
charging the debts, that he had no right 
to alienate any of the other properties and 
that those properties should go to his male 
and female heirs after his death, 1s 
repugnant and invalid in law. Reliance 
was placed on certain decisions, which 
will be referred to presently, by the 
learned counsel for the appellants and 
the second respondent in support of their 
respective contentions. 


5. Section 88 of the Indian Sticcession 
Act provides that:— 


“Where two clauses or gifts in a will 
‘are irreconcilable so that they cannot 
possibly stand together, the last shall’ 
prevail.” 


We are not concerned with any gift itt: 
a will in the present case. We are col 
cerned only with the partition deed Exhi- 
bit A-2. Section 10 of the Transfer of 
Property Act lays down: 


“Where property is transferred sub- 
ject to a condition or limitation abso- 
lutely restraining the transferee or any ' 
person claiming under him from part-: 
ing with or disposing of his interest 
in the property, the condition or limi- 
tation is void, except in the case ofa 
lease where the condition is for the 
benefit of the lessor or those claiming: 
under him: Provided’ that property 
may, be transferred to or for the bene- 
fit of a’ woman (not' being a Hindu, 

` Muhammadan or Buddhist), so that’ 
she sHall not have power during her 
marriage to transfer or charge the. 
same or her beneficial interest there- 
in.” 


But, section 5 of the Transfer of Pro- 
perty Act says: 


i oh, ‘od 


S: 2 16 t 
494 A 
“Tn the following sections ‘transfer of 
property’ means an act by whicha 
living person. conveys property,:, in 
present or in future, to one or more 
other living persons, or to himself and 


„one or more other living person and | 


fto transfer property’ is to. perfornr 
such act.” , 


In Sarin v. Papla, 

C.J., has observed that: 
“the: true effect of ‘partition is that 
each co-parcener gets a specific pro- 
perty in lieu of his-undivided right in 
respect of the totality of the property 
of the family.” 


T herefore, it would. appear that no trans- . 


fer of property is involved in cases where 
properties belonging. to.two or more per- 
sons’ jointly: as family - properties are 
partitioned as amongst them. 


6. The‘ learned counsel for the second.. 


respondent relied upon three decisions 10 
support of his contention that the later 
clause in the partition deed is ‘repugnant 
to. the earlier clause and is therefore in- 
valid in law. `The first of those deci- 
sions is of a Special Bench of this Court 
in Trichinopoly, Varthaga Sangam Lid. 
v. T.. N. Shanmughasundaram’. | In 


that case, a, partition, deed among the i 
father and his, sons provided that a cer- 


tain house which had been used as the 
family residence should be held by them 
as tenants-in-common. : The deed res- 
trained the'sons during as well as after 
the lifetime of the father from alienat- 
ing their’ ‘share’ to any stranger. to the 
family but ‘gave a right. to sell within 
the family at a maximum which was for 
below the real value of. the share-of’ each 
son, with no obligation on any to buy at 
that iprice..- ‘The - learned Judges held 
that’ the restriction on alienation ‘amount- 
ed to an‘ absolute restriction: and there- 
fore was void ‘under section 10 of the 
Transfer. of' Property: Act. This :deci- 
sion would ‘not apply: to the facts of the 
présenit:.case where there is no stich, res- 
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triction without any corresponding obli- 
gation'on any other party to the docu- 
ment. 


7. The second. decision relied upon by” 
the learned counsel for the second 
respondent is of a Bench of this Court 
in Pugalumpéerumal Pillai v. Thangath- 
ammal', In that case, the mother exe- 
cuted a gift in favour of her daughter 
saying: . \ 


“As I have given away to you the. 
property in the schedule herein as 
stridhanam gift, you shall hold, and 
enjoy the aforesaid property heredi- 
tarily and,from son to grandson and 
so on as long as the sun and moon last. 
After your lifetime, your issues if 
there are any shall get the aforesaid 
property. If you have no male or 
: female issue the aforesaid property 
shall' revert to me and to my male heir, 
' shall till' my lifetime reside jointly with 
you in the thatched house mentioned 
‘in the schedule.” l 


It: has been held that the daughter took’ 
the property absolute and not a mere life 
estate.: The learned Judges have 
observed in their judgment thus: 


“As observed by their Lordships of 
the Privy Council in Lalit Mohun 
Singh Roy v. Chukkun Lal -Koy’, 
there are two cardinal principles in 
the construction of wills, deeds and 
other documents. The first is that clear 
and unambiguous dispositive words 
are not to be controlled or qualified 
by any general expression of intention. 
-The second is that technical words, or 
words of known legal import must 
have their legal effect, even though the 
testator uses inconsistent words, un- 
“Yess those inconsistent words are of 
such a nature as to. make it perfectly 
clear that the testator did not use the 
‘ technical terms in their proper sense. 
Applying the principle mentioned 
above to the document.in question, we 
do not feel any difficulty in holding 
that the intention of the donor was 


t 


1. (1949)! 62 L:W- 260: (1949) 1 MLL‘. 





2 LER.(1939) Mad. 954:,(1939)° 2 M.L.J, 389: A.LR. 1949 Mad. 690. -, 


345 : A.I'R. 1939 Mad. 769. as 
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that her daughter should take an abso- 
lute estate.” 


This decision also will not apply to the 
facts of the present case where we do 
not find the terms of art such as those 
used in the document involved in that 
case, namely that the donee shall enjoy 
the property hereditarily and from son 
to grandson and so on as long as the sun 
and moon last. 


' The third decision relied on by the 
fee counsel for the first respondent 
is of Ganapatia Pillai, J., in P. FV. 
Subbayyan Chettiar v. Rajaram’. ‘The 
gift deed in that case read as follows: 


' “At the request of the settlor, the 
mother and brother:of the bride-to-be 


had agreed to give the bride, Balammai, . 
in marriage to the settlor on: condition ' 


that the settlor made a gift of the pro- 
perty (now in question) to Balammai ; 
and the settlor, having’ agreed to this 


request, was making a settlement deed’ 


to effectuate the gift which he intend- 
ed to make.’ 


After this sentence in Tamil, followed, 


another sentence which read ‘thus: 


“The property should be enjoyed by : 


the settlee and by the male ‘heirs 
born to her by the settlor .from 
generation to generation.” “This 
subsequent sentence cannot in 


any sense control the full import or. 
„effect of the operative sentence which 
precedes it and by which the settlor . 


had conferred an absolute estate in 
the property on his bride-to-be. It 
is settled law that such subsequent 
clauses detailing the mode of enjoy-, 
ment or the devolution of the proper- 
ties from generation to generation do 
not curtail the full effect of the opera- 
tive clause, by which the settlor had 
already expressed his intention to con- 
fer an absolute estate on the settlee. 
It is well established that such a clause 


as ‘to be enjoyed from generation to. 


generation’ 


indicates only a heritable 
estate.” 


In my view, this decision also will not 


apply to the facts of the present case, 


1. (1958) 1 M.L.J.335 : (1958) L.W. 124. = 
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for the words of art such as those found 
in that document, namely, the settlee 
should enjoy the property from genera- 
tion to generation, are not found in the 
document in question here. 


9. The learned counsel for the appel- 
lants relied ` upon, the following two deci- 
sions of the Supreme Court. The first 
decision is the one in Ramkishore Lal 
v. Kamal Narain’, There, the learned 
Judges have observed :— 


“The golden rule of construction, it 
has been- said, is to ascertain the ° 
intention: of the parties to the instru- 
ment after considering all the wards, 
in their ordinary, natural sense. To 
ascertain this intention the Court . has 
to consider the relevant portion of the 
document as a whole and -also to take 
-into account the circumstances under 
which the particulars words were 
Sometimes it happens 
in the case of documents as regards 
disposition of properties, whether they 
are testamentary or non-testamentary 
instruments, : that ..there is a clear 
conflict between what is said in one 
part of the document and in another. 
A familiar instance of this is where 
in an earlier part of the document 
some property, is given absolutely to 
one person but later on, other direc- 
tions about the same property are 
given which conflict ‘with and take 
away from the absolute title given in 
_ the earlier portion, What is to be 
done where this happens? It is well 
settled that in case of a such a conflict 
the earlier disposition of absolute title 
should prevail and the later directions 
of disposition should be disregarded 
as unsuccessful attempts to restrict the 
title already given. (See Sahebzada 
Mod. Kamgar Shah v. Jagish Chan- 
dra Dea Dhabal Deo*). It is clear, 
however, that an attempt should always 
be made to read the two parts of the 
document, harmoniously, if possible. 
It is only when this is not possible, 
e.g., where an absolute title given (is). 


I. (1963) 2 S.CKR. 
1963 S.C. 890. 

2. (1960) 3 S-C.R. 604, 611: A.LR. 1960 
S.G. 953, 


(Supp.) 417: A.LR. 
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in clear and unambiguous terms and 


the later provisions trench’ on the 
provisions have 


same, that the later 
to be held to be void”. 


10. In the other decision of the 
Supreme Court in Ramachandra Shenoy 
and another v. Mrs. Hilda Brite and 
‘others1, the testatrix who died in Febru- 
ary, 1946 had stated in clause 3 (c) of 
her will dated 25th July, 1907, that “all 
kinds of movable properties that shall 
be in my possession and authority at 
the time of my death z.e., all kinds of 
movable’ properties inclusive of the 
amounts that shall be got from others 
and the cash all these my eldest. daughter 
Severina Sobina Coelho, shall, after my 
death, enjoy and after her lifetime, her 
male children shall enjoy permanently 
and with solute right”. It has been 
held that the only reasonable construc- 
tion of clause 3 (c). was- that the interest 
created in favour of Severina was mere- 
ly a life interest and the remainder in 
absolute was conferred on her male 
children. The learned Judges - have 
observed at page 735 thus :— 


“Tt is one of the cardinal principles of 
construction of wills that to the extent 
that it is legally possible effect should 
be given to every disposition contain- 
ed in the will unless the law prevents 
effect being given to it. Of course, 
if there are two repugnant provisions 
conferring successive interests, if the 
first interest created is valid the subse- 
quent interest cannot take effect but a 
Court of Construction will proceed to 
the farthest extent to avoid repugn- 
ancy, so that effect could be given as 
far as possible to every, testamentary 
intention contained the will. It is for 
this reason that where there is a 
bequest to 4 even though it be in terms 
apparently absolute followed by a gift 
of the. same to B absolutely ‘on’ or 
‘after’ or ‘at’ £s death, A is prima 
facie held to take a life interest and 
Ban interest in remainer, the 
apparently absolute interest of 4 be- 
ing out down to accommodate the 
interest created in favour of B. In 


"1. (1964) 2 S.C.R. 722 : 
323. 
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the present case if, as has to be admit- 
ied, the testatrix did intend to confer 
an absolute interest in the male child- 
ren of Severina the question is whe- 
ther effect can or cainot be given to it. 
If the interest of Severina were held 
to be absolute no doubt effect could not 
be given to the said intention. But if 
there are words in the will which on a 
reasonable construction would denote 
that the interest of Severina was not 
intended to be absolute but was limited 
to her life only, it would be proper 
for the Court to adopt such a construc- 
tion, for that would give effect to 
every testamentary disposition con- 
tained in the will”. 


11. In the light of the aforesaid deci- 
sion of the Supreme Court relied upon 
for the appellants, an attempt has to be 
made to read the document as a whole 
and an effort must be made to avoid 
repugnancy so that effect could be given 
to every clause of the document, 1f possi- 
ble. If that is done, it will be clear that 
even though it will apparently appear 
from the first cause that the first respon- 
dent got an absolute interest in the entire 
B Schedule properties, a combined reading’ 
of that clause with the later clause will 
show that what the parties to the docu- 
ment intended was that he should have an 
absolute interest only in item 6 of the 
properties allotted to his share and that 


tion by way of mortgage or sale over 
the other properties. Those properties 
should after his lifetime belong absolutely 
only to his male and female heirs. If 
such a construction is not given to the 
document, effect could not be given to the 
later clause'in ‘the document. It could 
not be stated - that the father and the 
three sons who were the parties to the 
partition deed did not intend that the 
first respondent should have only a life 
estate in the B schedule properties other 
than item 6 therein'and those properties 
shall after his lifetime go absolutely only 
heirs. Under 
these circumstances, it is not possible to 
uphold the judgment of the learned II 
Additional Subordinate Judge that the 
later clause is repugnant and that the 
first respondent had an absolute interest 
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in the properties. I ‘find that he had 
only a life estate in the’ suit properties. 


12. The second appeal is accordingly, 
allowed, but in the circumstances ii the 
case, without costs. ' 


RS: 


[FULL BENCH] 


IN THE HIGH COURT OF JUDI: 
CATURE AT MADRAS. = . 


PRESENT. —P. S. Kailasam, GF. o- F, 
Ramasuami and V. Balasubrahmanyan, J 7. 
M/s. Traders and Traders, Impor- 
ters and Exporters and Manufac- 
turers’ representative, Madrts, | 

` Petitioner” 





Appeal allowed. 


Ue 
State of Tami] Nadu 
Tamil Nadu General Sales-Tax Act (I of 


A ‘Respondent, 


1959), section 13 (5)—Return of ` goods: 


sold—Claim for refund of tax after: :six 
months of sa'e\—Claim rejected—Held cer- 
rect, 


The petitiorer seld medicire for 
Rs. €9,640’on ord, March, 1966 and the 
customer raturned the seme on 2rd Sep- 
tember, 1966. Or. 25th Oct ber, 1966, 
the petitioner -ckaimed_ refurd of. tax in 
his monthly return for Septen ber, 1966. 
This was ri ejected by the assessing autho- 
rity and by the Appellate-duthorities: 
On revisicn by the assessee, Held, oy 
majority). | 

As section 13 (5) of the Taril “Nadu 
Act { (I of 1959) in very positive terms 
denied any claim 'for deducticn after 
Six months from the date cf sale ard 
en ptasised that ro adjustment Cr refund 
Of tax could be made after-the expiry çf 
a, peri?d of six mnths from tle date cf 
sale in the corcluding portion of the 
sub-section no „refund, was . allowable, 
in the, present case, _ [Para, 4.) 


Cases referred to : i l E 
Madras: Radiators and Pressings v, State of 
Tamil Nadu, (1976) -37 ST.C. 123: 


* T.C. No. 142 of 1972.  16¢h December, 1976. 


«Act, 
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(1976) Tax.L.R. 1533; Devi Films (P) 
Ltd. v. State of Madras, (1961) 12 S.T.C. 
274; State of Andhra "Pradesh Y. Vauhin' 
Pictures (P.) Ltd., (1962) 13 S.T.C 847; 
Commissioner of Income-tax v. Bhogilal Lal 
Chand, 1954 S.C.J. 122 : 25 LT.R. 50: 
1954 S.GR. 444. ATR. 1954 S.C. 155: 
Commissioner of Income-tax v. Alkmedbhai 
Umarbkat & Co., 1950 S8.C.J. 374: 18 
LT.R. 472 : 1950 S.G.R. 335: ALR. 
1950 S.C. 134. 


K. Mani fcr V. Ramachandran ard V, 
Narayanaswami , fcr Petiticrer. 


The Additional Goverr.mer.t Pleader, fer 
Responcenrt.. 


The Judgment of’ the Court was deli- 
vered by 


Katlasam, - C.F. (majority view).—This 
case is referred to a Full Bench by 
Ismail ard Sethuramar, JJ. fcr 
determinaticr. as tO the scc pe cf secticn 
13 (5) of the Tamil Nadu Gereral 
“Sales Tax Act; 1959. 


2.. The petiticrer-asscssee sc ld wedicire 
(Metho]) worth Rs. 69,640 by.irvcice 
No. 42688 cn grd March, 1966 to the 
customer. The customer returned the 
ecCds cn 2nd September, 1966 ard it 
was brougk t to accOurt Cn the same Cay, 
A credit rote was also issued. Or. 25th 
October, 1966 the assessee claimed 
1efund in his m^ntbly return {Cr Septer - 
ber, 1966. On 25th January, 1g69, 
the assessirg 2uthcrity rejected the 
claim. On appeal by the assessee, the 
Appellate, Assistant Commissicrer also 
rejected the claim cn the’ grourd that 
the claim was made beycnd six months 
as ‘provided fcr under ‘secticn 13 (5) 
df the Tamil Nadu Gereral Sales Tax 
Act, 1959, hereinafter referred to as the 
The Tribunal 21so dismissed the 
appeal of the assessce. Hence tke 
revision. by the assessee agair rst the creer 
of the Tribur.al, 


3. The sale was or, ard March, 1966 
and the return of the -g¢ods by the custo- 
mer was on 2rd September, 1966. In 
the monthly return fcr tte m'rth cf 
September, filed or ` 25th October, 
1966 in relation tO assessment year 
1966-67, an adjustment of tax was 
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clzimed. Section 13 (5) of the Act,intro- 
duced by the Tamil Nadu Act XV of 
1964, befcre its amerdmert by Tamil 
Nadu Act XXXI of 1972 ran as follows: 


‘Where a dealer has refunded the price 
of articles returned by customers 
together withthe tax coll=cted from 
such custOmers in respect Of the sale 

` Of such articles and where tte amount 
representing the price refunded by 
the dealer is included in his turnover, 
the dealer shall be entitled to clair 
deduction of the tax levied in respect 
Of such sale, within a pericd of six 
months from the date of sale by 
adjustment in the assessrcnt and the 
fina] assessyent shall be ccr pleted 
accordingly, but such dealer shall 
not be entitled to claim any adjust- 
ment, or refund of tax in respect of 
‘the sale Of such articles after the expiry 
Of the said period Of six mnths.” 


This sub-section was further amended. by 
the Tamil Nadu Act XXXI cf 1972 
whereby for the words ‘within a pericd 
Of six mOnths from the date of sale”, tre 
words ‘‘within such period as may be 
prescribed’? and for the words “the said 
period Cf six months, the werds 
“the psri0d sO prescribed’? were substi- 
tuted. ‘The amendment by Act XXXI 
Of 1g72 is not relevant for our discussicn 
and reed not be taken any further note 


of, 


4. If the case is to he decided cn a 
readirg Cf section 13 (5) alere, tre 
dealer shall be entitled to claim deduc- 
tion Of tle tax only within a pericd cf 
six months from the date cf sale. The 
deducticn of the tax levied may be by 
adjustment in the assessment and the 
fing] assessrent may be completed 
acecrdmgly, But the dealer shall rot 
be entitled to claim any adjustment cr 
refund in respect Of sale Of articles after 
the expiry of the pericd of six ronths, 
On tke ground Cf failure tO satisfy, this 
condition, the claim for deducticn has 
to be dismissed, From the suh-secticn 
it is also clear that the claim fcr deduc- 
tion may be by adjustment in the essess- 
ment and the firal assessment shal] be 
“completed acccrdingly, This would 
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mean that the return Fad been submit” 
ted, but the final essessment had rot 
been made, But, On no grOunrd, the 
dealer will be entitled tO claim any 
adjustment, Or refund of tke tax, efter 
the expiry Of six months from the date 
of séle, Asthe section in very p‘sitive 
terms denies any claim for deduction 
after six months from the date Of sale 
and emphasises that no adjustment or 
refund of tex cen. be made after the 
expiry Cf a period of six months, from 
tte date of sale,ir the concluding por- 
ticn of the svb-section, no refund is 
allowable ir the present case. 


5. But the reference to a Full Bench 
is necessitated as a Bench of this Court 
in Madras Padiators and Pressings v. 
State of Tamil Nedut, after referring to 
the provisiCns Of tte Act and the sc°pe 
of Rule 5-A (b) (i) of the Tamil Nadu 
General Sales Tax Rules, 105g, berein - 
after referred tO es the Rules, observed 
as follCws : ' 


“Thus section 13 (5) and rule 5-A 
(a) (i) deal with different rights of a 
dealer.’ 


One Of the learned Judges who heard 
the revisicn felt that because Of the 
express provisicns of secticn 13 (5), the 
view that the two prOvisiors, secticn 13 
(5) and rule 5-A (b) (i) referred to diffe- 
rent rights of the dealer might not be 
correct. The learned Judge was also 
cf the view that the restricticn Of 2 period 
of six months could not be got rid of 
by reference tC a rule and that ir the 
event Cf trere being a conflict, the Rrle 
being a subOrdinate legislation, would 
have tO yield to tke statutcry provi- 
sions itself. 


6. We will nOw proceed to refer to tke 
necessary previsions in the Act and the 
Rules and the decisicn in Madras Radia- 
tors and Pressings v. State of Tamil Nadu. 
Secticn 2 (p) defines taxable ‘turnover. 
Section 2 (q) defines tote] turnover and 
section 2 A defires 'turrovyer. Section 
s is.the charging section, It. provides 





1. (1976) 37 S.T.C. 123; (1976) Tax. L.R 
1533 (Mad.). 
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fcr levy of tax on sales Cr purchase Of 
gocds. Explanation 2 (iii) ‘to section 
2 (r) provides that: $ 


“Subject to such conditicns and restric- 
tions, if any as may be prescribed in 


this behalf ar.y cash or other discount | 


on the price allowed in respxt of 
ary sale and any amount refunded 
in respect Of articles returred by 
custcmers shall not be ir.cluded in 
the turrover.”’ a 


The rule as prescribed. under Explana- 
tion (ii) to secticn 2 ír) is rule 5-A Cf 
the Rules, That Rule provides that the 
amount specified in the clauses in 
the rule shall not be included in tre total 
turnover Of the dealer. Rvle 5-A (b) 
(i) provides that all amOur-ts refunded 
to purchasers in respect Of g00ds returred 
by ther to’ the dealer ‘when the gocds 
are texable on the amount, fcr which 
they have been scld skall be excluded 
ib the total turnover ofa dealer provided 
that the accounts show the date on which 
the’ gcods were returned and tke date 
on which the arOurt for . which 
refund was made or credit was allé wed 
to the purchaser. ' 


y, Section g refers to tctal turnover 
fcr a year ofa dealer and ə casval trader; 
whatever be his turnover fcr. tke year, 
shall pay tax fcr each year, The year 
is defired in section 2 (¢) as mearing 
the firencial year, Therefcre; wher a 
total turnover, OT turrOver, Cr tax 18 
menticned, itisonly fcrtbe firancial year. 
In calculating the turnover, Explana- 
Hon 1-A to section 2 (r) provices that 
any amount collected by a dealer by 
way of tax wnder the. Act shall rot be 
irclyded ir the turnover, Under: 
Explanation 2 (iii) any amount refurded 
in.respect Of articles returred by custo- 
mers shall not be included in the 
turnover, SO in arriving at the turn- 
over for the year, under Explanation 2, 
tit 
aa eg If the sale and the refynd 
are in the same year, in computire the 
turr.over, the amOunt Tefurded is not 
included, that is, the @mOunt fcr. which 
the property was originally scld, is 
excluded. As the sale has proved to be 
abortive the sale as well as the refund is 


the amOunt refunded shall not be;' 
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excluded in the turrover fer the’ yeare 
Explanation 2 (iii) is subject to rule 
prescribed “in this bebalf, The rule 
prescribed is rule 5-A. That rule 
states that ‘‘in pursuarce of Explanation 
(2) to section 2 (r) of the Act the amounts 
specified in th: followirg cléues shell 
not, subject to the conditions specified 
therein, be ‘included in ‘tre total turn- 
Over Ofa dezler?? Amongst'the amounts 
that are not to be included in tre total 
turrover is thecne cCntained in rule 


5-A (b) (+) which states. gi 


“all amounts refunded, tO purchasers 
in respect of goods returned by ther 
to the dealer when. the goeds are 
, taxable Cn the amount for, which they 
have beer sold, provided that the 
accounts show the date on which the 
goods were returred ard the date on 
which and dmount fcr wbich refend 
was made Or‘ credit was allowed to tre 
purchaser.” po i 


The rule which is in pursuances of 
Explanation (2)'to section 2 (r) enables 
a dealer not tO include the amounts 
refunded .to the purchasers, As the 
turnover for the , purptse of taxation 
under section 3 is to be fcr the year, | 
the non-inclusior is fcr the, year.. That, 
is, section 2 (r); Explanation (2) (iit) 
and rule 5-A (b) (i) all relate tO the turn-, 
over for the year.. Jf both the transac, 
ticns.are not in tke sawe year, that is, 
if the ‘refund is.in the subsequent year 
tre refynd cannot be included in the 
turnovér for the, year.;.As it was felt 
that the dealer should not be deprived 
of the refund of tax which he Fad paid 
for tke sale, the Legislature  inter-, 
vened and introduced section 13 (5).: 
That section was added by Act. XV of 
1¢664. The, objects and reasons for 
introducirg .s-ctic’ 13 .{5) are stated : 
asfcllows: — je Ae 


“Under, Explanation (2) to the defni- 
tjoncf ‘turnover? ir secticn 2. (r) 
any amount refunded in respect of: 
articles returned. by custC mers shall not 
be included in the turnover Of -a dealer. 
But when such articles are sold by a | 
dealer at the close of a financial year 
and customers return those ‘articles 
and obtain refynd of the price from tite 
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. dealer sometime after the close of 
that year, the dealer is unable. to 
exclude the amOurt of price so refun- 
ded by hin from his turnover before 
he furnishes his return fcr that year. 
It is considered necessary that he 
should be enabled to claim deduc- 
tion of the tax included in his assess- 
ment in respect of the sale. of such 
articles. It is mot however corsi- 
dered necessary that a dealer should 
have the bereft of claiming such 
deduction cf tax or refend. Cf such 
tax for any indefinite pericd. It is 
accordingly proposed to amend section 
19 of the said Act, to allow adjustmert 
of the amount of such tax in the 
assessment only ifthe dealer makes bis 
claim within a period cf six menths 
from the date of sale.” 


The objects and reasons above extracted 
clearly show that as Explanation (2) 
in section 2 fr) and the rules framed 
thereunder would not enable 2 dealer 
to'exclude the amount refcnded by him 
after the cl¢se cf that year, it was 
considered necessary that he should be 
erabled to claim deduction of the tax 
included in the assessment. Six morths’ 
time was granted. under sectitn 13 (5). 
He could claim deducticn of tax levied in 
respect of such sale within a pericd Of six 
months from the date of sale. This can. be 
dore by adjustmentir the assessment ard 
the firal assessment can be completed 
accordirgly. After the final assessment 
had been completed, he cCuld ask for a 
refund of the tax ir. Tespect cf tre sale cf 
such articles, but orly within. six months 
from the date of sale, This right to get 
an adjustment jn the assessment willrot 
be available after siz wortks from the 
date of sale.- i 


1 
4 


8. Whatever doubts there might have 
been before the enactm nt Of section 1g 
(5) in 1964, the irtroducticn of this sub- 
secticn made it clear that after its intrec- 
duction reliance cOuld not be placed cn 
the rulés to achieve the end of obtainirg 
a tax deducticn sO far as the amCunt re- 
funded was concerred, Or this 
ground alcne, it is safe tO state that the 
dealer is not entitled to a refurd of tax 
on the price refurded by him, 
e 
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9. We will now proceed to examire 
the purport Cf rule 5-A (b) (i) which a 
Bench of this Court in Madras Radiators 
and Pressings w. Slate of Tamil Nadu* 
held gealt with cifferert rightsc{a dealer 
than secticn 13 (5). The rule is framed, 
as already stated, in putsuance of 
Explanation (2)cf secticn 2 (r) and deals 
wit? the cCntents cf a turrCver ard per- 
mits a dealer tO exclude frem his turnover 
any amount refunded. Tre turnover, 
we are Cf the Cpinicn is fcr the purp’se of 
levy cf tax under section 3 ard itis fcr 
the financial year, Normally, it could 
rot be usderstced as ePablirg a dealer 
tO exclude the amount in the subsequent 
year. Tre rule dtes rot advance the 
e“nienticn that it cor fers a different right. 
The rule enables a dealer not tO include 
in his total turnover the amount refunded 
to purchasers. Not ircludedin the total 
turrover would neccessarily mean the 
turnover submitted fcr the year. This 
was realised by the Legislature ard sec 
ticn 13 (5) was enacted to remedy this 
defect and net fer ecrferrirg any sepa- 
rate right. We dO net see any reascn 
fr holcirg that rule 5-A (b) (i) ccnfers a 
different right,that is, the right to exclude 
the arrount refunded in the subseqvent 
year’s return though the refurd was not 
within a pericd of six mcnths from the 
date Of sale.. 


yo. Two decisicns were relied co by the 
Bench in Madras Radjators and Pressings v. 
State of Tamil Nadu‘, for comirg to the 
ecnclysicn that different rights were ccn- 
ferred.cr the dealer, It mayat once be 
stated that both the decisicrs were Ten- 
dered when secticn 19 (5) had rot been 
intrcduced. In Devi Films (P.) Ltd. v. 


` State-of'Madras*,a Bench cf this Gc urt was 


Cealire- with a séle under a hire-purchase 
agreement. .The machirery was std 
to fcvr purchasers fcr Rs. 68,275 by the 
assessee uncer a hire-purchase agrcement. 
The sales were in 1949, 1950 and 1951. 
The aggregate amount due under each tf 
those agreements were taken irto accourt 
in camputing the taxable turrover of the 





1. (1976) 37 S.T.C. 123 : (1976) , Tax.L.R. 
1533. , 
2, (1961) 12 5.T.C. 274. 


r 
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ful 
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assessce in the year Cf transacticr, The 
trarsacticrs beirg in tke form of hire- 
purchase: agreements the sale price was 
payable ir irstalmerts, Tre agreements 
proviced that in default of payment cf 
the irstalments due, the assessee was 
entitled to a return Cf the goods. 


It was further provided that when the 
ecods were returred to the assessce, the 
liability cf the purchaser to pay the re- 
mainire irstalments ceased, In:.' the 
assessmer-t year 1955-56 four cf tke pvr- 
chasers defaulted payment. The aggre- 
gate Of tte unpaid irstalmerts on all 
tkesefcur transacticrs was Rs. 21,1 91-1-6. 
The assessee claimed that the entire 
amourt cf Rs, €8,275 which had suffered 
tax in the previous years shculd -þe ide- 
ducted from its gross turnover in:the äs- 
sessmert year 1955-56 durire which tHe 
agreements: were terminated and’ the 
gcods were returned to the assessee, The 
Court held cn a constructicn cf rule 5 
(1) (b) of the Turrover and Assessment 
Rules, which provided that in determin- 
irg the ret turrover, all amourts allcwed 
to purchasers in respect cf g00ds returred. 


by trem to the deaier shall be deducted,. 


that if ar allowance is made agairst tle 
goods returned, the deducticn. car. be 
claimed only ir. the year ir wFich tket 
allowance has been made ard to the real 
extent Cf that allcwance irceperdent cf 
the date of the-saley The- Court -also 
held that the date cf the sale decides tke 
inclusicn ir. the assessee’s assessable turr- 
Over and the date cf allcwarce deter- 
mines the exclusicn from the grcss tern- 
Over under rule 5 (1) (4). - 


It may be noted that what Fad beer 
really allowed to purchasers in chet case 
was the amount Of tke urpaid instal- 
ments Of the sale price, The Gourt held 
that the asséssee iS rot entitled to claim 
that the entire sale price has been allc wed. 
witir tke mearing Cf rule 5 (1) (b). 
The Court preceeded to explain that in’ 
the case of a transacticn of a sale in the 
fcrm cf a_hire-purchese 


to the seller and the unpaid instalments 
of the purchase mcney ceased to be pay- 
able under the terms of the agreement, 
the seller is entitled te claim urder rule 5 
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where the gcOčs themselves afe-returred’ 
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(1) (b) the total of the unpaid instalments 
as an allowance. made withir the mear- 
irg cf rule 5 (1) (b). In the circumstances 
Of tkat case, the amOunt was'included as 
an allowance. The facts disclose that the 
unpaid instalments carr ot be included in 
the sele at all. Further as we Observed at 
the Outset, this decisiCn was rendered be- 
fcre secticn 13 (z). was enacted ard there- 
fcre it canrot be treated as an authcrity 
fcr the propcsiticr with which we are 
dealire. í 


yr. The next case that was referred to 
is the decisicn of the Ardhra Pradesh 
High Gourt in State of Andhra Pradesk v. 
Vauhini Pictures (P) Lidt., Qcnstruire rule 
6-(1) (b) (i) of the Andhra Pradesh Gere- 
ral Sales Tax Rules, 1957, the Ccurt çb- 
served that the Rule dCes nt state that tke 
deducticn claimed fcr refurd cf price in 
regard to the return Of.gocds shCuld be 
ccnfired Cnly to a particular pericd, and 
held that a refund in tke assessment year 
in respect Of sales effected in the year 
previcus to the assessmert year weuld 
also be withir tke purview of that rule. 
This ‘decisicn was rerdered in’ the 
absence Of section 13 (5). We are unable 
to apree with ttis view. <. | 


12. In Madras Radiators, and, Pressirgs ve 
State of Tamil Nadu*, tte Bench. has taken’ 
the view that there is no, reascn to res- 
,trict the Cperaticr. cf rule 57A (5), (i) to a, 
case of refund within the assessment year 
itself, as the rule des’ not state that the 
amOunts refurded shall be excluded fren 
the tCtal turrOver Cf the yearin which the 
-sale t6ck place..We are unable to accept 
this view as the turrover is required to 
be submitted fcr the firancial year accCrd- 
ing to the: clargirg secticn, secticr 3. 
Read in the cCntext of section 2 (r) and 
Explanation (2), the purport of the rvle 
is clear inthat it Only erables the refurd- 
ed amount to be excluded from the 
turnover cf the year. THis was bow tte | 
definiticn secticn 2 (r), Explanation (2) 
to the definiticr ard the rules were 
underst©Od. and the Legislature came fer- 
ward with the amendment enablirg the 
refund of the tax paid ‘within a pericd of 


? 





1. (1962) 13 S.T.C. 847 (A.P.). 
2. (1976) 37 S.T.C. 123: 1976 Tax.LR, 
1533 (Mad.), 


482 


six months from the date of sale. The 
wording of rule 5-A (b) (i) is sigrificant 
in that it talks of the refurded amOunt to 
be excluded from the total turnover, 
which .wOuld mean that tke refunded 
= amount skall not be treated as part of 
the total:turnover and'that the refund 
must be relatable to the transacticn which 
took place in that year."Theugh rule 5-B 
was intrcduced by a subsequent amend. 
ment in the: year 1973, it also makes thè 
p^sition clear that no claim fer adjust- 
ment Or refund of the tax under , sub- 
section (5)of section 1g can be entertained, 
if itisnot-made within a pericd of six 
months from tre date of sale. This 
should clearly mean trat an adjustment 
of refind‘ canr.ot be obtained after sx 
months from the date Cf sale and rule 5-A 
(b). (i) carnot be read in a manrer which 
is inconsistent with this Rule. 


13. We are satisfied that tke decision 
in Madras Radiators and Pressings v. State 
of Tamil Nadu+, is errcneOus. In any: 
event, after the introducticn of secticn 13, 
(F), the constructicn put fcrward by tle 
Bench in the above decisicn is unsupp‘rta- 


ble, 


Ramaswamt, 7.—(minority view)}-— 
I tave had the advantage cf reading the 
judgment, of my Lord, the,-Chief Justice. 
Having given my carefvl and anxicus 
consideration, I regret my inability tO 
agree with the cOnclusicn reached by 
tke learred Ghief Justice. 


15. The assessce isia dealer .who: has 
opted for assessment under rule 18 of tke 
Tamil Nedu; General Sales Tax Rules, 
lorg (hereirafter called the Rules’. He 
tad scld under bill No, 4268, dated srd 
March, 1966 medicire (Methol) for 
Rs. 69,040. Tkissale wasincluded in the 
taxable turrover in the monti ly return 
for the month of March, 1966 relating to 
the assessrrent year 1g€r-66 and the tax 
of ‘Rs. 1,741 relating to the saidsale was 
also remitted alcng witk the return fcr 
the month, The g0cds scld urder this 
invOice were returned to tke assessee on 
2nd September, 1966 and the assessee re- 
funded the entire value of Rs.69,640 plus 
sales tax Of Rs, 1,741. In the mcnttly 
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Teturn relating to September 1966, which 
was fled in time On 25th October, 1906, 
the assessee claimed edjustrent Cf ths 
tax paid on this sele, The assessing 
Officer, LOwever, in th eY¥final assessment 
under rule 18 (6) relating tO tke assess- 
mert year 1966-67 rejected this cleim 
for adjustment on the ground that under 
secticn 19 (s)cfthe Tamil Nadu General 
Sales Tax Act, 1979 fhereinafter called 
the Act);the assessee would not be entitled 
to claim any adjustment of refund of the 
tax in respect of the sale of such articles 
after the expiry Of tke period of six 
mnths from the date of sele and tkat the 
assessee had claimed the adjustment only 
in the monthly return filéd cn25th October, 
1966 in respect of tre turnover relating to 
September, 1966 and that therefore the 
adjustment was rot made within six 
mnths from the date of sale, namely, 
grd Marcl, lg66. This order of tle as- 
sessing authority was Confirmed ir. appeal 
by the Aprellate Assistant Commissiorer 
and the SalesTax Appellate Tribunal also 
agreed. with this view. 


16. Under rule 15, every dealer who is 
liable tO submit’a return unless he has 
elécted tO be assessed under rule 18, shall 
cn or befcre the Ist day Of May every 
year submit to tke assessirg authcrity a 
return in form A-1, shcwing the actual 
total and taxable turnover in respect cf 
the previous year. Under the Sales Tax 
Act the assessment year is the firancial 
year, that is the year endirg with 31st 
March, On receipt of such return, tke 
assessing authcrity, if he is setisfied that 
the return is cCrrect and complete, fral- 
ly assesses cn the basis cf the return and 
determines the tex payable. In cases 
where he cCnsiders the return to be in- 
correct Or incOmplete he makes assess. 
ments accCrding to ‘bestjudgment’ basis- 
In cases Where tre assessee had cpted to 
be assessed by the metrod described in 
rule 18, the assessee had to submit a re- 
turn in form A-2, on Or befcre the 25th 
cf every month in respect of the turnover 
for the preceding month. It may be 
seen from Form A-2 ard the. relevant 
rules that tre return should specify tle 
tote] turnover, the turnover On which 
exempticn is claimed, the taxable turn- 
over, the tax dye on the taxable tprne 


? 


over, the amount actually collected by 
way of tax and the tax paid. Along -with 
this return, the assessee st all also send -a 
cheque or postal order for tke amount of 
tax due as per his return or a receipt for 


payment of the tax in a G.verrment 
treasury. 


; 7 

The returr s0 filed for each morth is 
provisionally accepted, under Clause. 
Of rule 18;, .For the’ monthly return so 
submitted .witFout a treasury Teceipt Or' 
cheaue for the;full amount of tax payable, 
the assessirg authority shall provisiorally 
assess tax payable for the month on the’ 
basis Of the,return and shall'serve up 
the dealer a notice in Ferm B-2, and the 
dealer shell pay the sun. demandedtherein. 
After tke clcse of the yar in which the 
said monthly provisicra] assessmer.t has 
been made, the assessing authority shall, 
` after such Scrutiny, as he cOnsiders ne- 
cessary and satisfying himself that the 
monthly returns filed are cOrrect ard 
cCmplete, finally assess. under a single 
Crder On the basis of the,returrs ard de- 
termine the tax or taxes payable under 
the Actfor the year to whieh the returns 
relate. The provisions relatirg to the 
refund Of any amount ip respect Of.g0ods 
returned by customers will have to be 
understocd with referer. Ce. to, „this scheme 
of assessment, l 


“17. | Pricr to thein troducticn Ofsecticn nig 
(5) in, the Act, the legal positicn as per. 


the provisicns of the Act and the Rules 
and as understood by this Ccurt in res- 
pect Of the amount refunded fcr articles 
returred by the customers may now be 


noticed, Under secticn 3 of the Act every, 


dealer shall pay tax for eack year ata 
certain percentage Of his taxable turn- 
Over, Turnover means the aggregate 
amovntfor which the gcods are , bought 
and sold and the taxable turnover means 
the turrover On which the dealer shall 
be liable to pay tax as determined by the 
provisicns of the Act and the Rules Taxa- 
ble event is tFe sale and the lavy cf iax 


is on the ‘amount’ for which the goods, 


are bought or sold., Once a sale takes 
place the amount for which the gcCds are 
sold ‘becomes thus taxeble. But the 
Act provided for -certain relief in st 
where tke dealer head to refund: any 
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amount in respect of articles returned by 
the customers. Explanation (2) (iti) to. 
the definition of ‘turnover’in section 2(r) 
of the Act provides that, subject, to such 
conditions and restricticrs, if ary,as may 
be prescribed in tl is behalf, any amourt 
refunded in respect Of articles returned, 
by customers shall not be in cluded in the 
turnoyer. In pursuance of. this Explana- 
tion, ` rule 5-A specifies the conditicns, 
end restrictions, 


The relevant’ portion rélating to refurd 
is rule 5-A (b) (i). Under this provision, 
all amounts refunded to purchasers zn 
respect of goods returned by them to the 
dealer’ when the goods are taxeble on the 
amount for which they Lave been. sold 
shall r.ot be included in the tctal turnover, 
provided tat the accounts st ow the date 
On which the gocds were re* ‘urred and 
the date Cn which and the emount fcr 
which refind was made Or credit'w as al- 
lowed to the purckaser. Neithe” the 
Explanation to secticn, 2. (r) nor tule 5-4 
(b) made the sale Of the article which was 
the subject-matter Of the return later on, 
r.ot a taxable sale by reason of such re- 
turn Cnly. Ncr tke defiriticn of ‘sale’ in 
5.2 (n)excludedsuch gales. Therefore, 
ence a sale takes place the entire amount 
paid or payable in respect of the same is, 
liable to be included in the turnover., 
Urder the , Explanation read with rule 
5-A (b), the arount refunded in, respect 
F articles returred by customers ‘shall rot 
be ircluded’ in the turnover. 
18. In cases where the assessce has opted 
to be assessed urder Tule 18, as already 
stated, Te has to submit a return. in 
Ferm A-2 for every ‘month on or befcre 
the 25th of the succeedirg mntk and 
has also tO remit the tax payable as per 
the return. Thus, when a sale takes place 
in any particular menth, he had to in- 
clude that sale in the taxable turnover ir. 
the monthly return and pay tax on it. 
If the return Of the article was in ary 
period. subsequent to.tke sale but within 
the same assessment: year the assessee 
would be entitled to deduct the same frcm 
the total turnover on which he is firalıy - 
assessed. under.a single order for the as- 
sessment year under rule 18 (6); irfes- 
pective of the fact ttat the retum was 


484 THE MADRAS LAW 


within six months or beycnd the pericd 
of six months from the date of sale. No 
questicn of excludire the sale itself from 
the Crigiral monthly return cculd arise, 
In respect of an assessment under'rulel 8, 
the wOrds ‘skall rot be included ir’-the 
turnover’ in Exp'anation (2)tO section 2 (r) 
ard rule 5-A will, therefcre, have to be 
understood enly as a deducticn from the 
total turrover. í 


19. In cases where the sale ard, return: 
were in the same assessment year, when a 


dealer submits his return under rule 15, 


the amount for which it was sld is in- 
cluded in the turrover ard the amount 
refunded is deducted frCm the same, before 
arrivir g at the total turrover of the dealer 
because the sale is stilla taxable sale ir 


spite of the refurd made On return cf the, 


article. In such a case, it is also immate- 
rie] whether the return of the article and 
the refurd cf the mney, was within a 
period Cf six.morths frem the date cf 
sale, Thus, even in respect of the assess- 
ment uncer rule 15, the words ‘stall net 
be included in the turrover’ will Fave to 
be understecd orly as a deducticr. fro 

the total turnover. M T 


` 


20. As already stated 'urder secticr 
of tke Act, every dealer s} all pay tax ata 
certair. percentage 0fhis taxable tvrnc ver. 
Turrover is the amount fcr‘which eccds 
are s°]d. Or purchased and taxable turu- 
Over is determired after certair. deduc- 
tions from the total turrOve1 as per the 
rules. The amount refunded is excluded 
not because the sale and returr tock 
place ir the same year but because sec- 
tion, 2 yr) Explanation (2) allewed the 
amount refurded ir respect 0f ary goeds 
returred tO be deducted from the turr- 
Over Of that year: The deducticn from 
the turrOver was rot ccnditicred upon 
the inclusicn cf the amourt fcr which the 
goods were sold in tke turrOver, but con- 
ditiored up*n ‘factual refurd made on 
return of the gcods and to the extert of 
amount refunded. Tkus, what was'rele- 
vant under Explanation (2) to section 2 (r) 
and rule 5-A (b) is the date of return of 
the article and refund of the mOrey ard 
not the date of sale. 
noted that tre amount thst is to be de- 
ducted from the turnover is rot the entire 


F 


It may also þe- 
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price which the dealer receives on the 
salė from the custcmer, but it is orly so 
much of the amOunt that was refurded by 
him when the articles were returr ed by'the 
custCmer, The two amounts may differ, 
but'so far as the assessmert is ccrcerred 
Only that amourt that was refunded had 
to be deducted. 


21.-.Thus in terms of the previsicn of 
the Act and'the Rules, the’ amount re. 
furded has to be deducted Only from the 
turnover Of the year ir which the refurd’ 
was effected and it is immaterial when 
the sale tcok place and whether the pice 
for which the goods were orijeirally seld 
was ircluded. in the turrcver cr ret, 
Thus, in cases where the sale ard the 
return Of the article were in two Cifferert 
assessment years, tre assessee, as the provi- 
siers:stocd ther, could claim a -deduc- 
ticn Of the amount refurded erly ir the 
assessment year ir. which the arovnt was 
refunded, He was ret erabled te claim 
a deducticr. cf the same ir such a' case 
in the assessment year ir which the sale 
itself tcc’k place. l 


22. Let us row ccrsider, the Cecisicrs 
rendered with refererce to the provi- 
sions then existirg priorto the irtre duc- 
ticr, cf sectiCn 13 (5) cf the Act. In 
Devi Fiims (P) Lid. v. State of Madras}, 
a Divisicn Berch cf this Court had to 
ccrsicer a similar questior. The facts 
in that case are as follows : The assessce 
in that case sC]ld sCme cirema mactirery 
and app?ratus . under hire-purchase 
agreements, Theageregatecftte amcurt 
due vrder these agrcemerts was Rs. 
68,275. In cOmputire the taxable turr- 
over of the assessce the agerecate amcurt 
was included in the year Cf tke trarsac- 
ticr. and was assessed to sales tax. This 
was for the reason that the hire-purchase 
agreements were ccrsicered tO be sales 
and. the tax is payable on the aggregate 
amourt fcr which the gcods were seld, 
ever, though the consideration fcr the 
same was payeble ir futvre. When the 
purchaser defaulted in payment of the 
irstalments, the assessee gct a return cf 
the gocds. This default and return cf 
the gcods wasin. the assessment year 195 5- 
SP eh E 
J, 12 §.T,C. 274 (Mad,), 


t- 


i] 


36:lerg subsequert.to, the yeer Cf the; 
transacticr. The aggregate cf tre ur- 
paid instalmcnts in respect of these, tran. 
sacticns was rupees 21,191-1-6," 2-4 


14 
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The asscssee Claimed that since there 
_was a return Of the article arid default in 
paym^nt of the furtk er instalments the 
entire amount cf Rs. 68,275 which had 
suffered tax in’the previous year should 
be deducted from its gr<ss -turr.OVver m 
the assessment, year 1955-56, Curing 
which pericd the agreements were ter-, 
minated and tke gcods‘returred,to the 
assessee, In support Cf thise’ntenticn, tre 
assessee, relied n rule 5 (1) (8) Cf the 
then Turrover and Assessment Rulcs 
which was in pari materia, with rule 5-A 
(b) cf the ‘prescnt Rules.. It- may. be 
mntiored, trat, Explanation 2 (iii) cf 
section 2(r).was also ir the statute bcc kat 
that time. It was held by, this Gcurt that 
the assessce was eMtitled cnly to that 
amount which represented the ur paid 
‘sale price and not the aggregate amourt 
of Rupees 68,275 because it wascnly the 
unpaid sale price ‘that would be the 
amount fcr which credit was allowed: to 
the purchaser and ‘ths remairirg ccrsi- 
deraticn` had. already been received: ard 
rot repaid, by the dealer. It was also 
held that it was the year in which the 
refynd’ was made cr credit was alic wed 
fcr which relief cCuld be Cbtaired ard 
rot the year Of sale. In so holding, a 
Divisicn Bench of this- Gourt Cbserved: 


“<The gcods scl& by the assessee were 
_ returred tO the seller. Itis true tkere 
- was a considerable irterval between the 
sale and the return of the gcods, but the 
length of the interval isin Cur Cpiricr, 
not a relevant factor at all iv decidir¢ 
whether the requirements Cf the rule 
have been satisfied by 4 giver assessec. 
If an allowance is made agairst the 
goods returned the deducticn can be 
claimed cnly in the year ‘rn which that 
allowance has been mace and to the 
real extent cf that allowence, irde-, 
p ndent of the date of tke sale, The 
rule itself makes that clear. -The cate 
cf the sale decides the ir.clusicn in the 
assessee’s assessable turnover. The 
date of the allowance determires: the 
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exclusiin frcm the gress turrover 
urder rule 5 (1) (8).”? 


2g. A similar view was elso’ taken by 
the Anchra Pradesh -Higk Gourt in 
State of Andhra Pradesh vy. Vaukini Pictures 
(P) Lidj,with regard to the effect cf rule 
6 (1) (è) (i) cf the: Ardkra Pradesh 
Ger eral Sales Tax Rules, 1957, which 
alsO cCntaired a prOvisiCn similar to rule 
5-A (1) ib) cf the Tamil Nadu Gereral 
Sales Tax Rujes. Ir. that case also some 
publicity materials were sc ld to the exhi- 
pitcrs in the assessment year ‘1957-58, 
but they were returned in the assess- 
ment year 1958-59 ard the sale price 
was refurded by the assessce to the pur- 
chdsers. Relyir.g cr. the rule, the asses- 
see claimed a deducticn cf the amcunt 
refunded ir. the assessmer t year 1958-59. 
A ’Divisin Berch cf the Andhra 
Pradesh High Ccurt allowed the’ claim - 
and held: ' a 


“We find that rule 6 (1) (b) (i) dis- 
crcetly cmits to menticr, that the de- 
ducticn claimed for refurd cf price in 
, regard. to the returm cf gcods shculd: 
be ccr fired cnly to a particular pericd, 
All that rule menti(ns is that when 
_ goods are, taxable cn sales, the amourts 
allowed tO purchasers. in respect 
cf the gods returred by the pur- 
chasers to the dealer isan allcyable 
item, Further cn the ccnditicn laig 
dowr. in that rule (despite re. 
petiticr) says ‘provided the acccunts 
show the date or which the gcods were 
retutred ard the date Cn which and 
the amCunt fcr which refund was made’, 
It lcoks to us that the mention cf tke 
date is rot with a view to find cut 
when the claim fcr deducticn | hag 
ariser., but only to make it feasible 
fcr thé taxirg authority to verify 
wher, the gocds were got by the seller 
‘ard how refunds were made ir res- 
pect cf them, Therefcre, tO have to 
read irto thisfactthatthe date cf the 
return. Cf the gccds is to be specified by 
tte assesSee ard that a revaluation in 
respect Of the time cf the trar sacticrs is 
alst implied with a view to restrict ce- 
. Gucticns ir. the year Of assessment is r Ot 





f 


(1. (1982) 13 8,T.G, 847(A.B.). ` 
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warranted by the language Of this Rule. 
Nor can it be said that this Rule wes 
contemplating the taking into accourt 
of the return Of the gcods orly in the 
assessment ‘year and not in regard to 
gcods sold Out previcusly but were 
returned in the assessment year,” 


The resultant pOsiticn is, when a sale 
takes place the amount fcr which it is 
sold or purchased will have to be inclu- 
ded in the turrOver in the year in which 
the sale took place, By reason only of 
the return Of tke article subsequently ard 
refunding Of any amOunt in respect Cf 
such return, the sale itself does not cease 
to be a taxable sale r.or the amount fcr 
which it was sold cease tO bea turnover 
of the assessee, In the case of refund 
in respect Of articles returned by the 
customers, that porticn of the amount 
that was refunded will have tOo be de- 
ducted from the turnover of the year in 
which the arornt was refunded. It was 
not permissible for an assessee when the 
sale and return were in different assess- 
ment years, to claim deduction and relief 
in the year of sale itself. When such was 
the position secticn 15 (5) of the Act was 
introduced by Madras Act XV of 1964. 
That sub-section as orginally introduced 
reads thus: 


‘6 (5. Where a dealer kas refunded the 
price of articles returned by custc mers 
together with the tax collected from 
such custCmers in respect Of the sale 
of such articles and where the amcunt 
; representing the price refurded by the 
dealer is included 1n his turr.over, tle 
dealer shall be entitled to claim deduc- 
tion of the tax levied in respect Of such 
sale, within-a period of six months from 
tte date Of sale by adjustment in the 
assessment avd the firal assessment 
shal] be cOmpzleted accCrdingly but 
suck dealer shzjl not be entitled’ to 
claim any adjustment Or refurd of tke 
taxin respect Of the sale Of suck erti- 
cles after the expiry of the said pzricd 
ofsix mentks.,”’ 


As Craies on Statute Law puts it, the 
most firmly established rules for ccn- 
struing an amer.ding enactment ere thse 


laid down by the Barons of tre Excheqver 
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in Heydon’s case, 1584-3, Cc-Rep. 7a 
which have been continuously cited with 
approval and acted updn in a number 
Of cases, They are as follows: 


(1) What was the law before tte making 
Of the Act; (2) what was the mischief ard 
defect for which the existir g law did nct 
provice; (3) what remedy the Legisla- 
ture had resclved 10 cure; and (4) the 
trué reason Of the remedy. The reason 
for the addition of sub-secticn (5) of 
section 1g of tre Act is explained in the 
Staten ent of Objects and Reascers to the 
amending bill end it reads as follows: 


“Under Explanation 2 to tke definition cf 


‘turnover’ in section 2 (r), ar yamornt. 


refunded in respect Of articles returned 
by customersshz|Inot be includedin tle 
turrOver Of a dealer. But when such 
articles ere sold by a dealer at the 
clcse of a fnancial year, and customers 
return tkose articles and obtain refund 
of the price from the dealer sCmetine 
after the close of that year, tte dealer 
is unable to exclyude the amovntof the 
price so refurded by him frcm his 
turnover before le furnishes, his 
return fcr that yeer. Itis considered 
recessary that he should be enabled to 
claim deduction of the tax inclvded 
in his asSessrrent in respect Of the sale 
Of such articles. It is not, however, 
-considered necessery tkat a dealer 
should have tke beneft of claiming 

. such deducticn of tax or refund cf 
such tax fcr eny indefirite period. It 
is accordirely proptsed to amend 
section 1g of the said Act to allow 
adjustment Of tre amount Of such tax 
in the assessment only if the dealer 
makes his claim within a period of 
six mcntls from tke date Of sale.” 


It is seen. from this that tke Legisiature 
interded to provide fcr that wick was 
rot found in the earlier enactrrent, that 
is tO permit an assessee tO claim a deduc- 
ticn Of any amount refvrded frcm’' the 
turnover Of the assessment year in which 
the sale tcok place even thougk the 
refund was made in srbseqrent financial 
year. The provisicn ir‘secticn 13 (5% 
also shows that it applies only to a case 
where the assessee wants'to claim a de- 
dvction of the amount refunded from the 


4% % : fox 5 el A ’ ` : . 
1j TRADERS & TRADERS v. STATE OF TAMIL NADU (F.B.) (Ramaswam, 3.) 


turnover of the year in which the’ sale 
tcok place, even though tle refund was 
in the subsequent year. The werds ‘the 
amount representing the price ' refunded 
by the dealer'is included in his turnover’ 
in secticn 13 (5) clearly show thet the 
, turnover referred to therein is the turr- 
over Of the year in which, the sale tcck 
place. Tle relief under secticn 13 (5) 
cculd be claimed by the dealer only if 
the claim for deducticn cf the tax levied 
in respect Of such sale is made within a 
period ofsixmcenths from the date ofsale. 
A curious result flowed from tris provi- 
sion, as seen belcw. Even ifthe sale and 
the return were made in the sane assess- 
nent year, in the case Of a person who 
had opted to be assessed utder rule 18, 
he was deprived of the relief {curd in 
Explanation (2) to section 2 (r), ‘becayse 
if tbe sale wasin April it would have been 
included in tte mcnthly return filed in 
the subsequent morth ard on that basis 
it world have been provisicrally asse-sed. 
Though the return -and refurd itself 
might be within six months, that is, in 
October, since the monthly return in 
respect Cf October is to be subrritted in 
November, the assessee, on a:strict ir ter- 
pretation of secticn 13 (5) was not 
entitled to claim. deduction cf tke tax by 
adjustment. In the case of an- annual 
return under rule 15 also tke assessee 
would not be entitled to claim deduction 
though tbe sale and returr were in ‘the 
same year since secticn 13 (5), as it was 
originally enacted, required tre claim fcr 
deduction cr adjustment tO be made 
within a period of six mcnths frcm the 
date Of sale. In all cases where the sale 
took place durirg the period frcm tke 
lst April and 30th September of zeny 
particular year, tle assessee was not able 
to invoke section 1s (5) as the return for 
the year kad tobe filed after the end cf 
the year and befcre the 1stof May. , Itis 
to get Over this difficulty, secticn 13 (5) 
was again amended by Tamil., Nadu 
Gereral Seles Tax (Seccrd Amerdment) 
Act, 1972, by substitvting the words 
‘within such pericd as may be 
prescribed’ fcr ‘the words ‘within: a 
priod ‘of six months frem the date of 
sale? and rul; 5-B was also introduced 
in the Rules. Under rule 5-B such cleim 


for adjustment or refurd of tax could, be, 
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made witl in a pericd cf six months from 
the date cf sale or befcre the date Of firal 
assessment whiclkever is later. Uncer the 
prcvisicrs Of secticn 13 (5) and rule, 5-B, 
as they stand now, if the sale and the re- 
turr take placein different assessmert 
years, tke assessce cCuld claim a deduc- 
ticn ofthe amovnt refunded from turn- 
cver of the year in which the sale tcck 
place before the date of firal assessment 
for tkat year.. . 


Even if the assessment Fad been com- 
pleted, he cculd askfcr er adjustment cr 
rec penire of the assessment cr rectifica- 
tion of the assessment if he makesa claim 
fcr such ‘adjustment Cr rectification witt in 
a pericd of six months from the date cf 
sale itself, This is the positicn both in 
regard, tO assessment under rule 15 cr an 
assessment under rule 18. ‘Thus, section 
13 (5) is not intended tO cCver a case 
where the assessee claims 2 deducticn cf 
the amount refunded in the year in which 
he refunded the mOrey. Itisintended to 
cover ‘a: case when thé aSsessee claims 
deducticns of'the amount refunded from 
thé turnover cf tke year in which tke 


_ sale tcok place. The previcus provisiCn 


enabling the asséssee tO Claim deduction 
under section 2 (r), Explanation 2 (iii) 
read with rule 5-A fb) in the year in 
which the refund was effected is thus 
not affected either by express provision 
or by implication. “It may also be ' 
pointed out that itis rot correct to state 
that itis rule 5-A (b) that enables an 
assessce to deduct the amount from tle 
turnover, Jt is provided fcr in secticn 2 
(r) Explanation itself ard rule 5-A 
only- prescribes the conditicr urder 
which such deducticrs could be claimed, 
as Explanailo 2 itself states that the 
deducticn cculd be made only subject 
io such corditicrs and restricticrs as 
may be prescribed. 


a4. Before partirg with this case, T 
may also add that, assuming that the 
view of the learned Chief Justice is also ` 
possible, under the well-krown principle 
“Frere two interpretaticns are pcCssible 
that interpretaticr. which is beneficie] to 
the assessee w'll have to be adopted im 
construing 2 taxing statute. Even urder 
tł is rule, I am Of the view that decision in 
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Madras Radiators and Pressings v. State of 


Tamil Nadu, dces rot reavire any re- 
considcraticn. 


a5. I am therefcre unable to share the 
view that the earlier decision cf this 
Gcurt ir Madras Radiators ard Pressings 
v. Stat: cf Tamil Nadu', is erroneous Cr 
unsupportable on tke provisicns of the 
Act. 


Balasubrahmangan, J. (majority view).— 
I bave Fad the advantace Of p.rusit.g the 
judgments Of my Lord the Chief Justice 
and Of ry learned brother V.Ran aswami, 
J. They bave expressed diametrically 
Cpposite views On the scope and cficct cf 
-secticn 13 (5)cf tbe Tamil Nadu Gercral 
Salcs Tex Act,1959.] agree with the fcr- 
mer view and disagrce with the latter, 
In these events, I propose to sey a few 
words myself on the questicn, explai irg 
why I prefer the «Re view to the other. 


27. Secticn Ig (5) deals with the tax 
treatmert Of a sales return fcr purp se. 
of assessment. ‘Tle Act imposes a taxon 
seles of gcods, Te charge to tax, in 
terms Of legislative cCmpeterce aswell as 
in, terms Of some Of tke prOvisicrs ir the 
Act itself, attaches the moment the sale 
is effected. This idea is sometimes put 
differently by sayirg tkat in sales trx 
the texeble event is the sale. But the 
Act has also to-lcok to tre process Gf as- 
sessmont and collecticn of this tax. Hence 
it adopts the prirciples of agercgaticn' 
farriliar to fiscal measures and makes the 
assessment to tax a yearly assessment by 
aggregating all sales that a taxpayer 
makes in the cOurse Of that year, The 
acgregate Of tke sales in the fiscal pericd 
of One year is called the turrOver, This 
is tre reasCn why sales-tax also gces by 
the other appellaticn, turnCver tex, It 
would be correct tO say that the tax is 
at Once a tax On the sales and a taxcn 


turnGver. There are sectiCns in tke Act 
which are Oriented tC wards the Cre ctn-. 


cepticn cf aggregaticn; there are other 
sections which ere fcunced cn the other 
idea Of.severalty Of trarsactiors. It ig 
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unnecessary, fcr me.to refer tO al]. the 
relevant secticrs thatillustrate the scheme 
of the Act which J have cutlired, Sec- 
ticn 13 (5)isone of those provisicnsin the 
Act which takes up fcr special treat- 
ment an trividual sale, which fcrms part 
of the aggregate Cf sales called turrover. 
Any irarsacticn which is sale ard is ° 
part Cf tle taxable turncver of a | year 


gets taxed, and wust get taxed, in the 


assessment fcr that year. The Legisla- 
ture, however, as a popular legislative 
bedy tcok rote of the realities cf com- 
mercial dealir.gs, because the tax im- 
p’sed unter the Actis not a taxcn sales 
Of all end surdrv p:ople,but crly a tax. 
On the turrOver Cf a dealer, all ncr-dea- 
ler’s sales beir g excluded from the ambit 
cf the charge by defiriticn, It cften hap- 
pens ir. tke business world that a custc- 
mer who has purchased a cCmmodity 


' from a dealer might wish to retu n it for 


sOme reasCn, ard the dealer ray also be 
agreeable to that cCurse ard be willing, 
to refurd the price. If both tke parties 
act accCrdirg to their seccrd thoughts in 
the manner aforesaid, what happers is a: 
sales returr, as itis described’ in the 
fiscaljargcn, But this does rot a brc gate. 
the səle,.or rerder it retrCspectively, a, 
nullity, On the ccntrary,: it takes note of 
the, circumstances that the earlier sale is. 
ap accOmrlished fact. Only, tke par- 
ties agree tO put themselves in the former: 
p°siticn,the status quo ante, by consersual 
Overt acts—the one returning tke gcods 
and the other refurdirg the price, 


Technically therefcre,cn the thecry that 
seles tax attaches at the momert Cf sale, 
there isr 0 cell fcr mekirg any provisicn in 
the taxirg Act fer giving any relief to 
the dealer whose sale, which is subject to a 
Subsequent return, clargeable “tc tax. 
But as J said, since the Legislature felt 
it expedient to take rote cf cGmmcrcial 
reelities ever while’ eractirg a strictly 
fiscal measure, it mace prcvisicn fcr ex- 
clucir g from the taxable turncver the 
amCunt refunded by the dealer to the 
customer as respects a sales return. 
‘ales return, as, such, has thus no place 
in the scheme of taxation excepting that 
it car be traced to the particular sale cf 
which it is a-retum. Secticn 19 (5) 
makes tl is clear by eractirg that where 
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a dealer has refunded the price of arti- 
cles returned by customers and wFere 
tke price refunded by the dealer isirclu- 
ded in his turnover, the dealer shall be 
ertitled to claim dedvcticn of the tax 
levied in, respect of such sale, The 
, words Of tke secticn are not. capable cf 
beirg misunderstcod. They hitch the 
deduction of tax to tke.sale im questicn. 
There can be no questien of considering 
a sales return all byitself,asifthat, per se, 
were the subject of special tax treatment, 
The other provision in tre secticn, which 
is very important to the present cese, is 
that which imposes 4 strict time-limit for 
the makirg cfany claim by tre taxpeyer 
-for deducticn of the tax referable to the 
sale in yuesticn, While the Act permits 
the dealer to get a deducticn of taxin 
respect Of tke sales retutn, it insists that 
the claim for such deduction should be 
made within six months from the date of 
the sale, 


If, by then, the assessmert of tke turrë 
over in which the sale is included, is not 
completed, then an adjustment will be 
made in the computaticn of the taxable 
turnover by removing the 4mount ccver- 
ing the sales return from the figure of 
turnOver, and the year’s tax will be cal- 
culated On thé net figure after exclusicn 
Of the amOunt Of sales return from the 
turnover. The secticn having provided 
tke six mnths time-limit fcr deducticn 
of tax in respect Of sales return; Icgical- 
ly makes provisicn for ceses where, even 
during the subsistence Of the six mCnths’ 
time-limit, tte fina] assessment happers 
to have been already cOmpleted. In 


such cases, the.section entitles the dealer - 


tO Obtain relief by way Of refund of tle 
tax levied in tre already cCmpleted as- 
sessment, but always irsistirg that: the 
claim for deduction of tax must be filed 
before the assessing authority within six 
months of the sale. 


28. I do not think .the scheme end 
structure Of the section admit of any 
doubt. I furtker feel thatin the matter cf 
_ the tax treatment of sales returns tl is 

provision must be taken as a complete 
Code in itself. This conclusicn must be 
derived not only because there is no ott er 
section in the Act which has anything to 


ML jJ—62 - 


enactment of an inexcrable 


“pended explanatic ns, í , 
‘says that, subject to the rules in this re- 


.g0. From the words 


say on the subject, but also because Of 
time -limit 
in the ccncerned provisicn itself. The 
idea Of a tin e-limit fcr exercise ofa right 
or privilege is to say that beyond the 
tin e-limit the right.or privilege cannot be 
exercised, Otherwise, the Legislative 
purpose of imposing a bar would be 
stultified, For these reasCns, without re- 
ferrirg to the histcry cftFe legislation or 
any other facttrs, I am Of the view 
that the claim for deducticn cf taxfcra 
sales return cannot be made at any time, 
after the expiry Of six mCnths from the 
relative sale itself. I am further cf the 
view that the claim appertains, / and 
must appertain, Cnly to tre particular 
assessment Of the turnover in which 
the sale itself figures. 


29. Reference was made to rule 5A 
(b) (i) of tre Rules made under tte Act. 
Reference was also made to the defini- 
ticn ofthe exptessicn ‘taxable turnover’ 
and‘turrover’in tHe interptetaticn clauscs 
in the Act, The {Crmer term is defined 
as the turnover Cn which a dealer shall be 
liable to pay tax as determired after 
making such deduction from Fis total 
turnover and in such marrer as may be 
prescribed, Tle latter expressicn ‘turn 
Over’ Las a definition to wick are ap- 
‘Explanation _ (itt) 


gard, any amount refunded in respect cf 
articles returned by custOmers ‘shall not 
be included? in the turnover. Rule 5-4 
(b) (i) refers to all amOunts refunded tO 
purchasers in respect of gcods retrrned 


‘by them to the dealer, end provides that 


the said amounts shall not be included at” 
the total turnover of the dealer. 


‘shall not be ine 
cluded’? occurring in tke definiticn in 
section 2 (r) read with Explanation (it1) 
and tule 5-A of tre Rules, it is sought to 
be argued that wherever there is a, sale 


return the amount covered by that re- 


turn can be deducted from the turnOver 
fcr arriving at the, taxable turnover, Jt 
is principally on the basis of trese words 
that the view həs been expressed in the 
judgment of my learned brother, V.Rama- 
swami; J; These words, it is said | 


+ 
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-warrantthe taxaticn Ofa sale in Cre year’s thé-gross turnover’, The words we are 
assessment and the exclusion Of thé sales dealing with ‘are: different, as I Fave 
return in respect of that very sale in a sought- to show in, the foregcing’ para- 
subsequent. year’s’ assessment. Witb- res- grdphs, It'is not necessary, and no 
pect, I do not see bow the words poiijt to ‘purpose would be served, tO exarrine 
this conclusion’ “Ramaswami, J,, “has whether Devi Films (P.) Lid. v. State of 
Observed that'the .words ‘shall not be in- -Madras!; even on the larguage of the, 
cluded? only ‘mean that :to'the extent of statute or the statutCry rules es they then” 
the sales teturn there srall be a ‘deduc- existed, was ‘correctly decided in the 
tion’ from the turnover, Jn my view, the .epigram F ‘have ‘referred to above, Jt 
concept Of: a deductior in the serse Of is necessary to €mphasise that under the 
an allowance ' such’ as’we ‘krow in the .1959 Act, after the inclusicn Cfsecticn 13 
realm. Of income.tax for business expendi- (5) all the law and principles for the tax 
tute, ig alién tO-the schéme of the Tamil treatment’of sales returns must ‘be found 
Nadu’ General’ Sales Tax Act. ‘Shall only in-that: section and nowhere else in 
not be-iricluded’- dces:not mean shal] be “thetAct. Rule: '5-A cannotbear the mean- 
deducted, Nor : does it mean, shall-be ing sought to-be-given to it that irrespece 
éxcluded. ‘In my opinion the words ‘shall_ tive of the ber Of‘limitaticn under sec- 
not be included?” ‘convey the idea that tion 13 (5) a dealer would be entitled. to 
but for the provisicn for non-irclusion tax deduction in respect cf a sales re- 
the thing would be included’ in the turn- tarn.; To ‘permit a dezler to Obtain a 
Over, te ate “Toe “Py. a, -deductior,:as:it is called, from a later 
Pi ear’ assessin turnOver for 3 sales re- 
‘Samuel Goldwyn the movie Mogul’ 7 ium appertaining to an earlier year’s 
famous Goldwynism asked his host to %ale would arcunt to'a failure to. tax a 
include me oul? from the list Of invitees, “taxable sale of. ‘the last year. 
‘Adopting this Goldwynism I would say ors 
that a sale return is such, a réturn , as. 92.- The above principle can be borne 
‘might be included, out cf the taxable -out by an illustration; Sales of ccmmodi- 
turnover, Tn other ‘words, ‘only those ities A, B, Gand Dof Rs. 10,000 each are 
Sales. returns swhcse relative sales, “but -jnade lin: 1975-76. Jo 197€-77,-there are 
íor their non-in clusicn,, are ir cludable j in Sales of E, F; Gand. H of Rs. 10,000 eac, 
tke very assessment C of the turrover ‘cens In. that. year commodity A is returned 
cerned can, be kept out Of tke ‘taxable and. tke dealer refunds the i iprice tO the 
“turnover. Itfollous, therefore," that even customer, Jn: termsof section 13 (5) 
on the, basis, Ofthe statutory, definiticrs -the , claim for- théxsales return must be 
.Of turnover and the’ pertinent rule relat- made in, 1975-76: essessment tO “which 
ing to non-inclusion af sales returrs,there ‘th sale of Aappertains, To say that in 
is no warrant for the conclusicn ‘that/a ‘1976-77 Rs.:10,0(0 can be deducted would 
ssales .return may- bé, claimed, in, any be ‘equivalent. to-leaving out of account 
~. assessment year, . provided , the. ‘Tetvini. js: fron proper charge Of tax any. ore cf tke 
made in that year, ; ‘sales of E F,G. and H, I do not find any 
-warrantin the words Of rvle 5-A (b) (i) to 
-desistfrom, taxing.a sale whick falls‘within 
“31. In tke ‘éarliest Bench case:dn tke ‘the charge. ‘The. exclusicn of. a. sale 
„Supjectiń Devi Films (P) Ltd.’ v. State'of :Teturn wust; therefcre, be strictly ccn- 
: Madras, which ' ‘was under ithe earlier fined to the very year in which the sale 
Sales ‘Tex ‘Aét 0f-1939, the positicn’ was itself has been effected and would 
somëwhat, | ‘epigrammatically. put: tke Otherwise’ have had ‘to ‘be included and 
“yéar of assessment ig the year of sale, but ‘charged tO tax, > > at Pa 
the ee ofan The sales eee > Beak a e E E 
the year of return e ecCncernéd rule oS 
‘that tte Bench ‘had to ‘construe employed ‘This is “the ; k and. ‘provisicn in 


secticn, a g°(5). When the secticn uses 
‘the. bases skall be a ets she words. ‘deducticn of tax’, which;, so 


fi “wre nae 2 Ma © ru x 


[i » 
ke en ar 4 ae a H 
> 


| (1961) 12 ST.C. 274 (Mad). me" (1961) 12 8.7.0, 274 (Mad.). 


š i j ad “tt 2, ' ed 


~ 





ae F t 





1) 


far as J can a is a new phiasélin® seles 
tax literature, it is implicit that only: 
that ‘tax with which ‘the’sale ‘itself ‘is 
charged, or would be charged; is. the 
sibject of tax relief? It'is in this context 
that section 1 13 (5Y ‘provides for adjust- 
ament of tax in the assessment ‘in’ cases 
where the claim for deduction of tax 
is made before the’ ‘assessyrent is Over, 
although within six months cf the turn- 
over. It is on the same’ principle that 
section 13 (5) provides fot actval refund 
Of taX—erother innoyation. introduced 
by the Amendment Act of 1964— 
whenever the iclaim.is made.:.after. the. 
sale gets cOr aaa ' but within six months. 
of the salé.. ees E E S 


eg eV Se Fe ear oe 


43. It was  sipgested ‘that section: Ig (5), 
Occurring as it dees'in the section margi- 
nally- noted as. ‘provision | assessment’, 
must, be: ‘confined - to ‘provisional assess- 
ments. A märgina] note, made „by “thé: 
legislative, draftsman before tFe ‘amend> 
ment, ‘but Omitted to be altered’ suitably. 
after amendment, cannot het sa “proper 
basis‘ for, statutory ‘construction, Vide* 
Gominissioner of; Income-tax' v, Bhogilat’ 
Lalchand! ‘and’ ‘Commissioner - of” Inciine- 
tax v, Ahmedbhai Umarbhai & Co:2)~ The 
words of secticn 13 (5) are clear enough; 
end J Fave already explained why they 
should be regarded’ as a:complete Code’: 
in thémselves On the saga! ‘of-tax relief 
to a returns, na GEI vuaj 
SeT EZE 
34. Reliance was ee on a.supposed: 
rule Of construction of taxing Acts that, 
where two views are possible Of'a fiscal 
provision the :mOre favourable to: the! 
taxpayer should, be held to.be the cor. 
rect „interpretation. ‘As, a., studert? of. 
revenue Jaw, I have never been, able: 
tO understand the rationale: ibebind this" 
doctrine of interpretation Of, fiscál enact- 
agar Jn. ary case,} I ‘cannot! accept: 
e 
construction the last resort Of. which is'- 
doubt, not conviction., , Recent, trends , 
in tax decisions show the decline of this 
theory of interpretation. ‘ Forensic: 
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ingénijityl' mighty: be capable Of- raising 
a cleyd or doubt;in /the 'imCst-ur equi- 
vocal of taxing provisicrs, But wFat- 
ever doubts ‘might :be.created: in Other 
peCple’s minds, the.Court at* any rate 
must be in a positron to make, up its 
mind: gn every- ‘cask:? That is! Because; 
while'thére may be a possibility of more 
than ore construction being mooted of 
the same ons ‘provision’, there can 
Only aber one; ylews that, can be. cortect: 
In, any case, in expressirg my views 
aforesaid J have not been assailed by 
any doubts whatsoever. Chae ye 
ag POM xt 

g5. For. teaho ai J. _cOncur 
witt the conclusion expressed in the 
judgment of my Lord, tke Chief Justice 
and: differ from that expressed by mwy 
learned brother YV. Ramaswarri, J- In 
my. view, tre Division. Bench decision in 
Madras: Radiators and Pressings v. State of. 
Tamil Nadu’, is wrongly : decided., | 


Me ea 


et agt e n be pa ie, sd 


ORDER: opal 


. 
ba i l, te © 44 Jt 


Kailesam, OF, —In E nee swith. 
the Cpinion of the majority of the . Full 
Bench; | it ‘ist-held tat Madras Radiators ' 
and’ Pressings v. State of Tamil Nadu, has 

been erroneously, decided: uo, 


fi; 
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Jor.. io ite result, tte tax case is dis- , 
missed, , Tl ere; will, bec no Order as to 
costs,,. is a 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


Present:—T. .Ramaprasada Rao and 
Ratnavel Pandian, 77, ; 


M. S. Dharma Raja and others . 
l „> Appellants® 


’ 
Ea 


moe 


v. a 
M. K. Rama Ammai'and another: , 
j .. Respondents, 


Hindu Law—Dedication for religious and 
charitable  purposes—Essentials — Complete 
dedication or charge oly—Deed—Construc- 
dion, . 


A dedication of properties fcr religious 
` cr charitable purposes must be either 
absolute cr partial, Jn the fcrmen 
case, the prOperties are given Ovt ard 
ovt to an idol or to a religious Or chari- 
table institution and the dorcr diverts 
bimsezif of all beneficial interest in‘ the 
properties cOmprised in the erdo- 
ment, Jn the latter case a charge is 
created On the properties cOmprised in the 
‘ndowment Or there isa trust tO recelve 
and apply a portion of the income fcr 
the religicus and charitable purposes. 
Jn such a case the property descends and: 
is alienable and partible in the ordinary. 
way, the Only difference being that it’ 
passes with a charge upon it, [Para 22.] 


Tre mere execution Of a deed Of gift or 
an instrument is not enough tO consti- 
tute a valid endowment, Jt is neces-’ 
sary that tke executant shall divest 
himself Of the properties, There must be 
a transfer cf thes apparent evidences 
of ownership from tke dOnor to the 
donee. and in cases where there is no 
real dedication Of prcperties but or ly 
a creation Of perpetuity in favorr of 
one’s Own descendants, the alleged gift 
in favour of the idol Or religious Or chari- 
table institution beccmes void, This 
position Of law is clearly laid down in 
various decisions, [Para. 23.} 


Heid that, in the instant case, there was 
no separate accCunt for the so-called 


* Appeal No, 85 of 1973 and C.M.P. No.996 and 
No. 997 of 1976, 
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. 1972 S.C. 2069; 


21st Septeraber, 1977. 
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trust prOpertieş. Tle income and expen. 
ditvre fcr these prCperties were reither 
in cOmmcn account books which related 
to Other prOperties as wel] as the pro- 
perties covered under the document in 
guestitn, The clubbirg of the incone 
of tle properties wOuld also be in the, 
circumstances, indicative of the fact 
that there was no divesting of the interest 
Cr rights. in thoge properties and so 
there was no absolvte or total dedica- 
ticn of the prc perties.. [Para, 25.) 


Cases referred to ;— 


Ra) Bajrang Bahadur Singh v. Thakurant 
Bakhiray Kuer, 1952 8.C.J. 655 : (1953) 
1 M.LJ. 108 1953 232; 


, ATR. 1953 S.G. 7; Monakuru Dasaratha- 


rami Reddi v, Duddukuru Subba Rao, :1957. 
S.C.J. 835 : 1957 S:C.R. 1122: (1957) 
2: Precast 175 3-(1957) 2 M.LJ. 
_ AIR. 1957 S.Q. 797; 
Nirmala Bala Ghose y. Balachand Ghose, 
(1966), 2 S.C.J. 426 : (1965) 3 5.C.R. 
550 ; A.J.R. 1965 S.G. 1874; 
Shanmugkam Pillai.v. K. Shanmugham 
Pillai, (1973) 2 S.C.C. 312 : AIR. 
M. Kesava Gounder v, 
D. C. Rajan, (1976) 1 M.B.J. 56 : 89 
L.W. 205 : A,J.R. 1976. Mad, 102, l 


Appeal’ No. 85 of 1973: 


Appeal against the decree of the Court 
Of.tke Subordinate Judge, Ramanatha- 
puram at Madurai, dated 13th February, 
1973 and passed in Origiral Suit No, | 
13 Of 1969. i P A R 


C.M.P.No. 996 of` 1976, 


Petiticn praying that for the reascns' 
stated .in the affidavit: filed therewith 
the High Court will be pleased to bring 
on record (1) Poovammal, (2) B. Raja- 
gopal, (3) B. Sarada and (4) P. A, 
Muthulakshmi ‘as Appellants, 10, 11, 
12 and 13 as the L.Rs. of the deceased - 
2nd Appellant in tke seid Appeal Ne, 
85 cf 1973. | 
C.M.P.No. 996 of 1976. 


Petition praying that for tke reascns 
stated in the affidavit filed therewith 
tte High Court will be pleased to record 
the Appellarts 1 and 2 as L.Rs. of tke 
First Respcndentnamely M. K. Rama 
Ammalin the said Appeal No, 85 of 1973. 


f 


1) 


R. Nadanasabapathi and R. Damodaran, 
for Appellants. 

N. S. Varadachari, for Respondents, 

The Judgm2ntof the Qurt was delivered 
by P 
Ratnavel ‘Pandian, J.—Defendants 1 and 
*s to 10 in O.S. Nọ, 73 of 1969 Ov the 
file of the Court of the Subordinate 
Judge of ‘Ramanathapuram are the 
e ppellents herein. p 


, 


2. The suit was filed by the resp^ndents- 
Plaintiffs for partition and separate 
possessicn Cfan 1/6 share ‘in the plaint 
A and B sckedule properties‘in favour 
of the second plaintif Or in the alter- 
rative for directing framing of a scheme 
fcr the effective managemert:of the 
plaint-A sckedvle’ proOpsrties, ‘makir g 
due provisicr fcr the participaticn cf 
the second plaintiff therein end for his 
receiving an 1/6 share inthe surplus 
income and:7lso directing ‘the divisicn 
Of-the plaint B Schedule properties 


ənd deliveringan1/6 share therein to; 
the second plaintiff: (2)-fcr directing. 


DHARMA RAJA 9. RAMA AMMAL (Ratnavel Pandian, F ) 


tte defendants tO rerder a true ‘and’ 


proper account for the incorre derived: 


by them frém 13th Jure, 1967 frcm 
the plaint A schedule properties and 
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also ag regards the sale proceeds of the 
third item in tte schedule atteched to the 
trust settlerrent deed, dated 13tF July, 
1931 (Exhibit B-1) and for due pay- 
rent Of the plaintifft’s 1/6 stare therein 
to the second plaintiff, and (3) for a 
permanent injenction restrainirg the 
defendants and their men from leasing 
Out Or cutting tke teakwcod plantaticns 
in item-1' of ‘the A schedule prOpsrtics 
without refererce to the plaintiffs, ard 
for costs Of suit, ` i i 


g. The plaint allegatiors may be briefly 
stated as follows: The plaint A schedule 
properties, items 1 and 2, are situate 1 
the villages of Ayan Kollankondar and 
Vadakky Vengenellur,  Srivillipythur 
Taluk, and the plaint B schedule pro- 
perties are in Melapattam, Karisalkulam, 
Sammardapuram, Rejapalayam ` and 
Pudupalayam, Srivillipvthur taluk. ‘The 
said properties belorg.to the fomilies 
of the plairtifis ard the defendants, 
The commen ancestcr cf the parties 
was one M. R. Subba Raja,.scn of 
Ramaswami Raja, For the purpose of 
better understanding of the relaticrship 
of tke perties, the followirg genealogical 
tree may be uscfully referred t0;— 


f 


” 


r M, S. SUBBA RAJA , 
PEE er ro. * | . 
ee eee 1 T 
M, S. Rama- | M.S. Muthaiya l M.S. © | M.S. Bheema | 
“swamy Raja’ ° | “Raja (Died) ‘ | Krishnama Raja | Raja (dead) 
(Died), lo: I i r |: (died) wife M. | (3rd Deft.) 
pie E [te © g Ea K. Rama Amma] | ' | a 
es Poan As „yona of (Ist PIF.) (died - | | 
M.R. Subba, | ~ Adoptedson - l., _ On 5-4-75) il, a ao 
Raja (4th = | -M. M. Raghu- l a | + e| M.S. Balasubra- 
Defendant) | pathi Raja (5th | = | ,. | maniam Raja 
É n= d Defendant) . M. S. Dharma- | | (6th Deft) A 
Raja Ist : M. K. Venka-‘ | 
M, S. Annamma Raja’: ' ` Deft.) ‘teswara Raja aa | 
(died unmarried) , a a (2nd PIF.) l 
e E son)” | 


‘ fs 


|: 


F 


P r 





= 
, ft 


-I 
M.K. Raghava ' 
Raja (7th Deft, ) 


E tation ; 
"M. S. D. Chandrasekhara Raja A, K., D; Subbulakshmi 


7 : : | a 
M. M. Raghupathy Raja- 


(adopted 
sie M.S. Kumaraswamy 
- Raja (2nd Deft.) (since dead) .- 
=wife M. S. K. Seethal 
_ (D.10) 
J 


\ 


— 


: Te 
'P. J. Padma 


| | 
M. K, Sankara Raja i 
: ‘(9th Deft.) 


(8th Def t.) 
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Yt will bė found from the above that 
defendants 1 to 3, late Ramaswamy 
Raja (father Of the 4th defendant), one 
Muthaiya Raja (adoptive feather... of 
the: stt Defendant), late Krisknama 
R: ja (Fusbend of the first plaintiff and 
adoptive: father of the2nd plaintiff) ard 
another Annama-.Reja_ were, the sons 
of ‘the said Subba Raja. Tle 6th: defen- 
dant is the eldest son Of the third defer- 
dant. The said Subba Raja had. by: 
Exhibit B-1 dated I3th July, 1931, a 
so-called, trust ceed, set apart .,.tre. 
plaint- A schedule items. (1-A), 2 and 
3 for the purposes mentiored therein, 
with the directicn that out of the income: 
derived from the said properties, the, 
settlor, his sons and their descendants, 
should: perferm durirg the -month of 
Puraitásù every year, | Thirumanjanam; 
Sahasranama Archana 2rd Neivedyam; 
to Lord Verketackalapathi Swami of 
Thiruvarnamelai, rear. Srivilliputbur,’ 
at an expense Of Rs. 25 and that after, 
the demise of the.settler and ‘Fis wife 
Lakshmi Ammal, it shouldbe performed! 
at an expense of Rs, 25 per annum on. 
each of their arnval Shradha days.' 
The balance of incorre from ,the pro“ 
perties after meeting -the kist and ‘otker' 
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towards annual ‘ist, Kaval expenses and. 
agricultural experse§ cawe tO. not 
more ‘than’ Rs, -400 per -ernum ‘and 
tkerefore since ‘the amOynt tO be 
expended towards the trust was only 
Rs. 75 there was really no objecticn on 
the’ part of the settlor to dedicate the” 
preperties for the said‘ trest end it wes 
Only a device to tie, up :the , properties in 
the family in perpetuity... AccCrdirg,. to 
the pleintifts, the other terms ard condi- 
tions irecrporated' in: the said ‘docu* 
menttiare all invalid ‘and inoperative 
and cannot affect the‘rigFt Of the' plain- 
tiffs cr-tke- Other, descerdants of the 
settlor ‘since the -schemé ôf succession’ 
laid down in the said document is' Opp9- 
sed tO law.: Out of tke seven sons of' 
the: settlor Subba ‘Raja, his sectrd son. 
Anramea :,Raja'. died unmarried and 
consequently his remairirg other five 
songs ard the 4th defendant; who is tke 
son: of. his 'déceased : ! Ramaswamt 


» 
4 
~ 


sen: 
Raja, have been enjoying tke properties’ 
by dividing the income therefrom after,’ 
performirge the- trusts ‘ enumerated ' 
in -the ‘said documert. Subsequently, 

his third sen ‘Muthiah ‘Raja died leaving. 
behird Fis' adopted son, the nth’ defen: 

dart hereić, ‘who bhas ever since been | 


expenses, should be equally divided receiving his share of the income. M. S. 
between all his seven sors ardi tbeir<:Krishnama Raja, busband cf the first 
descendants. The document, for this ‘plaintiff and the adoptive father of the 
purpose, recited that the settlor should: 2nd ‘plaintiff, died on 19tk Ture, 1967 
be the trustee during His lifetive. and leaving. behind the plaintiffs alore as 
thereafter his seven sOrs and their male ,his heirs. Since then, according to the 
descendants shculd be the trustees and : plaintiffs. deferdants,1 to 5 have been 
manage the’ trust by annual rotation. ‘wrenefully refusing the pleintiffs their 
It was further provided that in case ‘due share in the surplus income derived 
his sons or their rrale-descendants did ! from the plaint A schedule properties 
not have any male issue of‘ their own On the besis of the terms and con iticns 
Or if any bady is adopted by them , Of Exhibit ‘B-1 mentioned above. ‘Tre 
Outside the ‘family, tke adopted son : 6th defendant, wFO is: not a trustee 
would not have any right to the trustee- ' even according to the terms and cordi- 
ship Or tO any share in, tke surplus ine , ticns of Exhibit B-1,: is allowed to 
come, The plaintiffs submit that the ‘manage the plaint-Asckedule properties 
said docrment was evidently executed by defendants 1 to 5 and be isin manage- 
only with a view to tie up' the said iterrs ‘ment thereof since 1967 ever since tke 
1 (a) and 2 of plaint A schedule in the death of Krisbnama Raja, Now, tle 
family in perpetuity. and tat the trust plaintiffs submit that since tke proper- 
is an illusory One, and trat there was, tieg are not trust, properties, the, defen- 
no rea] dedication of the properties in‘ dants have no‘right to deny tle plain- 
favour of the. trust.. Even on_tte. date...tiffs their_share in. the . plairt_ schedule 
of the execution of the deed, tke ret properties. Thovsl the plaint’fis;made 
annual ‘income from items 1. to 3 wes “a| demand in - February-March, -1969 ' 
not less than. Rs. 3,500-and tke expenses for partition of the prcperties,. they`- 


1} 


have been evading’ to”do so. While’ 30, 
the first plaintiff has now. éxecuted 
two settlement- deeds, .one'-6n 20th 
December, [067 \(Exkibit -A-4) ‘and 
another..on 1€tk June, 1969 (Exbibit 
A-5), "conveying, her interests in tke 
roperties in favOur-of the 2nd plaintiff 
and consequently the 2nd plaintiff is 
now entitled to an 1/6 share in the pro- 
perties, ` Consequent tO the- exécuticn 
of Exhibit B-1 and after the demise Of 
the ‘settlor, his; seven sons have added 
some more itéms'Of properties to the 
sO-called- trust in their registered parti- 
tion deed dated:15th May, 1929: (crigi- 
nal of Exhibit A-2) which are described 
in’ the 11th Schedule. thereto, Acccrd- 
ing tO the ‘plaintiffs, the, said item was 
fetching not less thar Rs, 150 per annum 
even on that date and the amount direct- 
ed tO be expended towards the ‘trust 
was Only Rs, 20 per annum, thus makirg 
‘it clear that even the sajid item was not 
absolutely ‘dedicated ťó the’ trust, but 


was Only burderied ‘with the trust and 


therefcre the said item is ais0 ‘liable t® 
be divided betwéén tke ‘parties, | the 
‘plaintiffs’ share being 1/6. “The family 
Of the parties ‘was entitled only to a talf 
share in the properties cOmprised in 
the ‘litt schedule to Exhibit A-? sincè 
tke Other half belcnged to ore T. A, K. 
‘Alaga Raja’s‘ family. In tke pertiticn 
‘subsequently entered’ into between the 
sons Of Subba Raje and the family cf 
Alaga Raja, the properties ‘ described 
in item 1 (b) of plaint A schedyle have 
been, allotted to’ Subba Raja’s’, son, 
‘Fursuant tO the said allotment, | the 
properties in, the plaint A scl edule 
item 1 (6) have been -incorporated in 
„the ,sC-called trist framed by Subba 
„Raja. There cannot -he; any, objecticn 
to the, relief Of divisiCn of.pieint “B 
‘schedule properties since the’ said’ pio- 
perties hayer heen.set apart to be erjoyed 
in, COmmon. between the’ parties -ir 
- Exhibit A-2 and the plaintiffs are aiso 
in joint pcssessicn cf the ;səid` items 
along with the, defendants, . So far as 
‘the plaint. Asthedile, item 3, .is* con- 
cerned, it was’ subsequently disposed 
of by the members of the family ard 
“the sale proceéds amounting to Rs‘ 6,000 
“s nów. remainingin the hands of the 


defendants and therefore the} ate bognd’ 


+ 
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tO: render proper accOunts-.with regard 
to the said amount. Tley are equally 
bound ‘to rendeér'accOunts with'regard 
to thé incOme derived ‘from the plaint 
A schedule! items. 1 and 2° since the 
death’ of Krisknama “Raja, viz., 12th 
Jone, 1967/and' give tke plaintiffs an 
1j/6 share therein:. -The _-deferdants, 
after igroring the protest. and demand 
Of the plaintiffs, Fave leased cut a pòr- 
tion of the- plaint A schédule item ] on 
19th March, 1969 fer cuttirg teakwtod 
trees -tO third parties.and are tryirg to 
lease ‘out the teakwced plartaticns in 
the revainirg ptrticn and secrete’ tke 
lease amount ‘to themselves, In tke 
circumstances; the plaintiffs seek a per- 
manent injuncticn- restraining the defen- 
dants from: leasing’ Out che - teakweod 
plantation cr cutting the same. In 
case the plaint Aschedule properties 
are found 1.0t to be partible, the plain- 
tig pray the Court to’ frame a scheme 
in regard tO the management Of the said 
items making ‘due-“provisicn ‘for their 
participaticn in the ‘mdnagement of the 
trust and for tke payment of their 1/6 
share in the surplus income therefrom. 


‘Hence'the suit, 


4. Defendants 1 to g, filed a ‘written 
statement-‘ccontending as fcllows:~-The 
plaintiffs? suit for‘ the various reliefs is 
rOt'mainiairable, They do not admit 
‘the ‘ccrrectress of tke particulars, the 
description and value Of. the’ prcperties 
‘in‘tke piaint A end’ B.schedules. They 
“deny the cCrrectress Of the- genealogical 
tree “‘apperded to the ‘plaint, They- 
deny that the 2nd plaintiff is the adopted 
son of Krishr.ama Raja whose widow 
is’ the first plaintif, The defendants 
deny’.the plaint allegaticns’ regarding 
‘thé terms and cOnditicns of tke ‘trust 
“deed and ‘tHe, income frOm the proper- 
ties. etc.’ Accordirg to the defendants, 
late “Subba Raja, tke ‘founder of the 
. trust, and his: wile were, picus people. 


“Subba_Raja“had'a very large extent of 
self-acquired prOpérties and “he “Executed 
the.trust deed Exhibit. B-1 in respect of 
‘a small extert Of bis-Self-acquired pro- 
perties,.. The. terms and. corditicns of 
this document, were faithfully fc licwed 
and -complied-"with, by the’ defendartts 
and the husband of the first plaintiff 


_—_ 
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as well; In Exhibit A-2, they have, 
clearly merticned abOut the trust deed. 
Though it is true that Krishnara Raja 
died on 13th Jure, 1967, leaving behind 
his widow, the first plaintiff, it. is false 
to state that the 2nd plaintif is the 
adopted scn Of Krishnama Raja, There 
was ro valid | adopti¢n and therefcre 
the 2nd plainufl cannot become a trus- 
tee Of the said trust.and he cannot be 
a beneficiary Of tle trust. Even assum- 
ing without admitting that the .2nd 
pleintiff is the adopted scn of Krishnama 
Raja, he, Cannot succeed tO the trustee 
ship as per the ccnditicns laid down in 
the trust deed Exhibit B-1; As the 6th 
defendant’s father is not able to. effec- 
tively manage the affairs of tke trust, 
the 6th defendant is Yepresentirg the 
trustees; but bv this fact the 2nd plaire 
tif carrot claim any right tO the trust, 
In the circumstances, tke plaintiffs can- 
not have an 1/6 share in the trust pro- 
perties, , The allegaticn abCut any 
demand mede in . February, 1969 fcr a 
share in the properties is false. Further, 
the two settlement deeds dated, 20th 
December, 1967 and (16tk June, lgbg 
executed in favour of the 2nd plaintiff 
by the first ple inti cannot cCnfer any 
right in respect of the trust Over the 
second, plaintiff. The allegaticn tat 
the properties in item g3 Of plaint A 
schedule are not endowed or dedicated. 
for thes purpose Of the trust created by 
late Subba Raja is false. The pleirtifis 
carrot clair any share in the said pro- 
perties’ also. Accordirg to thé defen- 
dants, the plaint B schedule properties 
are not. trust properties, They have 
been added to the present suit by tle 
plaintiffs only tO give a colOur tO their 
false claim in respect of the trust and. its 
properties. As they are not divisible 
the said prOpertiés are kept commen 
alcng with the other properties under 
‘schedule-8 to the partition deed Exhibit 
A-2, Most Of the prcperties therein 
have been already scld by ire sens of 
Subba Raja after partition. The remain- 
ing properties in tke said B schedule 
ate lying fallow, derivirg ro income. 
TFe particulars cf the properties in the 
B schedule are not correctly’ given. 

he first plaintiff has got only a 1/7 
stare in the said properties, since one 


a 
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Of the sons cf Subba Raja, sez., deveased 
Annama Raja bequeatred his share to 
the fourth deferdant and Tis wife, and 
in the circumstances tle defendants 
Fave no Objection for the first plaintiff’s 
getting 1/7 share in the said properties. 
As per the wishes.cf tke fCunder of the 
trust, item g cf the plaint A schedule; 
which wes described as item 3 in the 
trust, deed, has been already sold for 
purchasirg properties in favOur cf,tke 
trust. Since suitable properties were 
not available, the sale proceeds , have 
been invested in the Subba Raja Girrirg 
Factcry at Rajapalayam and the amovut 
is fetchirg irterest. Regular _ accounts 
are maintained in respect Of tte trust 
and they are checked and verified perio- 
dically by all the trusteés irelvdirg 
Kzrishnama Raja and they have been 
found ccrrect and as such there was 
no imis-management, Since they are 
endcwed to the trust,’ they cannot be 
divided. The plaintiffs carrot ques- 
ticrn the lease of item 1 of plaint A- 
Schedule. The small trees grOwirg in 
Pattukadu viz., item 1.of plaint A 
schedule, have. to. be. leased Out perio- 
dically for cuttirg the same fcr firewcod 
and other purposes and it tas been so 
dore pericdically from the time of the 
founder cf'the trust. One such public 
auction was held on loth March, 1969 
in respect Of 10 acres ` 33 ‘cents “and 
arother avucticn on 6th July, 1969 in 
respect Of 53 acres C5 cents in item 1 
of A-schedule -fcr reasorable lease 
amount and therefcre the ` plairtiffs 
cennot have ary relief of injunction, 


‘In the above circumstances, the plair- 


tiffs have no cause Of acticn to file the 
present suit. The suit has been ‘filed’ . 
at the instigaticn of Cne Rameswami 
Raja, sister’s husband of the first ‘plain- 

tiff and’ father Cf the ‘secord: plaintiff, © 


‘who has gOt some grudge against the 


family members òf Subba Raja and: who 


_is not on talking terms with the defen- 


dants. Hence tte svit should be dis- 
missed with cCsis, i es 
5. Defendarts 4 to 6 have ‘adcpted 
the written statement filed by defer dants 
l to 3. l , 
6. Deferdants 7 to 10 have only reite- 
rated the contentions raised by, defen- 


; dants 1 to 3e 


Ty. 


4. The 5th defendant. filed) an addi- 
tiona] written statement : disputing: the 
‘correctness Of the survey numbers and 
the extent.of some of the Suit: properties, 


8. On the above: pleadin BS, the follow" 
ing issues were framed for’ trial; 


l, Wiether . the. A-schedule ee 
ties attached tO the plaint have not been 
-absolutely dedicated for the’ trust’ 
-are they a ao w ,the 
trust? i mE 


ie. If the “Asschedule properties are 


spartible, to what share are the, plaintiffs 
entitled therein? K 


try 
YF 


er -F a SEE -adt 
4 


B: Whether’ the ` plaing: ‘ate > erititled 
to any’sbare in the surplus i income fro m 
A-schedule propesties..even if: they are 
-{cund 10, be, trust; propérties and as. such 
not portible? Pis 


A. Whether” tke 2nd “plaintiff is’ the 
-adopted son of the late M, S; Krishnama 
Raja? ` PF oes Soe eae 


5. ‘Whether’ thé’ Md” “plaintiff ° is riot 
entitled to any interest it in the Aschedule 
“properties as contended by the? defen- 
dants? fe e 


r 


Dow Ea IE 3 TBa mwy Je 


i sys 


ahs 


--Whett er thé ¥ttlement dée ‘ds’ dated 
Sock” December, -1967 ‘and '16tF June, 
1969 executed by ’the’.-Ist ` plaintift ` in 
‘favour of the 2nd‘ pirim are! true and 

nding’On‘ the défendants?‘? 7+ ° H: q 
wees TEE Te 
‘7, Whether the . plaintiffs are entitled 
-to` have a scheme frazied for the,managé- 
-ment of the A-schédile Properties: and 
division “of “surplus: “profits ` ` theréftom 
even if they, aré found tó, be tfust pig- 
perties? - i A EE 
z on a E zi cis 
8 Whether.: thé plaintiffs are entitled 
to the ‘relief of injunction ‘restraining ‘the 
-defendants, their men: and~ agents from 
' Teasing” out .the<:trees - ‘in’: A-schedule 
-pro pertics. Without ‘reference to - “them? 


a qer . ee. 


ie 


"9. Whether’ ‘the defendants ‘are liable 
to ‘render accOunts to ‘the plaintiffs for 
the income defived from-‘t e- ‘said pto- 
-perties'from 13th June,, 1967. ahd also 
oe the. “sale Proceeds of Acschedlle tem 

3 L j—63 
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10. What is the share to which the 
plaintiffs ‘are entitled : -in eae 
Pe SET oA 


~ 


- Whether the leases of the zi 
k 10 acres and 37` cents on 19th March, 
‘1g69’-and another exient!of 53 acres 
and 63 cents on: 6t? ‘July, 1969 in 
.A-schedule in~ item No. I by the 
defendants are’ true and’ valid and. bind- 
ing on the , plaintifs? e S 


‘12... To. what reliefs . are the plaintiffs 
entitled ? o Te Ma nglir ogl 


1 g Whether” the“ “defendants | 9, and 
‘10 have no right in the’ A-schediule. pro 
perty” or in the Office of | the tcusteeships? 


14° Whether the plaintifis are entitled 
rate- -possešsion Of 
-] /6th) share: in allor cary óf- +-the.suit ” 
properties? Ts ac ee 

~ jep r frye Mee t other 

Q.:- Even’ at, ‘the! Outset, ‘it. may, bė: men- 
tioned that the learned ,  covRsel:.appeer- 
ing, for the plaintifs in, the, Jover Court 
made an endOrsementii, on, ithe s; plaint 
to the effect that :the second~plaintiff 


was content,’ to. ~ base, his, ¢laim. on oe 


-=r est 


circumsianees,. ne ate NOt;: iy uper 
t0.,.g0,.into the dispute with regard: tó 
the, validity or otherwise of the adoppa 
of the 2nd plaintiff, 


wt 2 cre. 
« & 


I0. -- Likewise, it is seen that issue/No. 8 

regarding: the relief_of injunction wes 
not: pressed : before; the. lower ‘Court. 
On‘ a consideration of the entire oral 
end documentery;., evidence, the- lower 


, 


‘Gourt fóund'óm issue 111<that there was 


‘notking {0° ‘svspect the genvineness of 
the conduct of the lease cf the ‘trees by 
the’: ‘defendants and therefCre isste il 
was fcund in fevour of the defendants. 
Issues 1 t0..3, 5, 6 ard 14 were answered 
in ,favour, Of tre pleintifls, Since the 

lower ` ‘Court. grented the relief cf parti- 
tion 10, the. plaintifs, issue No, 7 relating 


_to the aitertiative relief of framing ofa 


scheme,,did not arise. “It is seen that 
the Plain tifts have given: up their claim 
“of partition din. respect Of items 4,ard/ 6, 
as per thein-endorsement on the plaint 
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and further they also conceded that they 
-were entitled only to al / 7th share in “the 
plaint, B-schedule properties-ard there- 
fore the lower Court held that the plain- 
‘tiffs would. be entitled, to a declaration 
in„respect Of a 1/7th.share in items 1,,2, 
.4 and, 6 of B-schedule and for partiticn 
of the said share in respect Of items 3 tO 
_5 Only.. In, other respects, tre plaintiffs’ 
claim in the B-schedule properties was 
dismissed as not pressed. On jssue-13 
it was found that defendznts 9 and.10 
were also entitled to a share in.the plaint 
A-schedule properties. On 1S8sue-g the 
Jower. Court found that in view Of its 
findings on Otber issues, the defendants 
were liable to render a true and correct 
account in respect. Of. the income and 


profits derived from the, plaint ischedule , 


` properties from 13th June, 1967.. Gonse- 
quently, the ‘plaintiffs’ svit was decreed 
for partition and separate possession 
of their 1/6tk: share ‘in A-schedule - prô- 
perties-and 1/7th share ‘in items 3 and 5 
of B-schedule and''for'a bate declération 
of,théir 1/7th skare-in items 1,-2, 4 and 
6-0f B-schedule, and for ‘rerditicn of 
accounts from tke -défendants- for the 
rents and profits of thé plaint A-schedule 
properties with -effect from’ Istb June, 
1967. Costs '0f-suit' were directed ’ to 
cOmé! out- Ofthe estate.!In other’ 'res- 
pects, {the-suit was. dismissed: withovt 
costs. Aggrieved by’ this judgment, 
défendarts'1 tand 37to 10 have: preferred 
shis appeal. eae ie a de 


1r. “Mri Sy Ramalingamy «learned 
counsel;:“appearirg: fcr‘ the» appellants, 
tastrdised bik acne) contenticns: : 
a! e joey E ieee See. tae. 2 

(1) ‘As: . the., trust, properties are “no 
partible;; the’ plaintiffs: cannot claim any 
share, in ‘tthe. A-schedule properties ncr 
partition of the same and. the ,B-schedule 
properties are incapable of any useful 
purpose. . | ; TE r 


D The, ‘lowér.'Court oyght to Have 
found tat ‘the plaintifs have no right 
to derhand ‘any account for ‘the-incOme 
from the properties from the defendants 
and the plaintiffs have nO’right to ques- 
tion the leasing Out of the properties. 


~ 


(3) The trial .Court: has erred in’ find- 
ing that tkere-is.no7meterial in Exhibit 


“s.ef 


i 
we 
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-B-1 to infer that there is any real dedi- 
cation. Or. endowment tO any deity or 
religious: instituticn either absclute cr 
„partial, and: that it is rather diffcult 
10 told that Exhibit B-1 is a deed of 
dedication d T endowment tO ‘be exempted. 
from the rule against perpetuity. 


(4) The consideration by the ` triate 
Court of the questicn as to -whether 
the mode of succession as prescribed 
in Exhibit B-1 can be valid in-law, has 
not been properly and legally dore. 

(5) Thé-séeChd plaintiff: is not entitled 
to the'-first plaintiff’s Kusband’s share 
in the suit prOperties and the ‘finding 
of the Court below, on this aspect is: 
unjustified both in law ardon facts. 


(6) Tke settlement ‘deéd Exbibit A- 5 


has no binding force_against the defen- 
dants. ° so - t 
(D Thei:finding ..given by. tbe lower- 


Gcurt'on-issues } to 3, 5 and 14 in favour- 
of the plaintiffs cannot be sustained, -. 


(8; The decree passed in favour off 
the plaintiffs that they together, would 
be entitled to- 1/6thshare ‘in the plaint 
A-Schedule properties ard the sale ‘pro- 
ceeds of the cerdamom éstate whick 
are now. in fixed deposit, is not cOrrect.. 
‘Similarly, the “finding tkat the- defen- 
‘dants must render account for the income 
and profits derived from the suit, pro- 
“pērties from 1gth June, 1967 cannot be. 
supported. = ; . a 

13., As ‘per ,the, pedigree given. by tbe- 
plaintifs, the common. Ancestor, Subba. 
RAI. sot .,9f, Ramaswami- Raje, ;had 
seven SONS: Zis y Ramaswami- , Raja, 
Anrama Raja, Muthia Raja, Drarma 
Raja, Krishnama Raja, Kumaraswami 
Raja «and. Bheema, Raja,: of)! whem 
Annam2,.,Raja- died; unmarried. ' and. 
_Muthiah,. Raja; and, Krishnarra, Raja. 
died -issueless. It. is said_ that. : tbis- 
‘Mutbiah Raja chad. ‘adopted, „Ore 
is the 5th. 
defendant in tkis action, and. .-that 
Krishnama, Raja, who, was .the first 
_plainéf?s “husband, adopted “the. 2nd. 
plaintiff who is no other tran, his wife’s. 
(lst Plaintiff’s)’ younger sister’s - son, 
This adoption of ‘the 2nd plaintiff is. 


~ 
a . ww 


+» 
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I] 


challenged by the defendants. . Though 
there was am issue (issue-4) as tO wether 
the 2nd plaintiff is the adopted, son of 
late M. S. Krishnamsa Raja,:at the -time: 
of the trial, _ the plaintiffs have given 
up that question. of adoptian ard as 
such .no -finding has'.been recorded, 
That point .also is not pressed in. this 
appeal. cx os ee ee 
Cae A ee ae ea E 
19. During the pendency.of this eppeal: 
the appellants-deferdants have , filed- 
C.M.P. No. g97 Of 1976 ,stating that 


the first respondent Rama Ammal died. 


on 5th April, 1975 and therefore’ ter 
share in the joint decree in this suit has 
devolved upon her; husband’s brothers 
survivirg at the, time of her death, who 
are eppellents 1 and 2, and as such‘ it is, 
preyed that appellants 1. and 2, be 
recorded as the legal representatives of 
deceased first respondent. tz... M. oK. 
Rama Ammal. > euna F nies, Aas 


‘44. They, Have filed arother appli- 


cation’ C.M.P, No. 996 of. 1976 ‘stating. 
thet the 2nd appellant Bkeema Raja 
(third deferdant)_ also. died .on 8tb 
Janvary, 1976 and thetefcre.his legal 
representatives “slz. appellants (defen- 
dants‘ should’ be added as tke, legal 
representatives of the second appellant.: 
We shall advert to these applicaticns ard 
tke resultant pcsition at.the:end of the. 
judgment. $ s 0 a ae 
15. It is: the..cChimon case: that the 
common, ancestor Subba Raja had; exe- 
cuted a registered trust settlement’. deed: 
Exhibit B-1.dated 13th July, 1931: in res- 
pect of the. three, items;of prc perties, :of. 
which the firstcis called Pattakadu,. others: 
wise known as (Karuppukkal:Kadu.’ This: 
correspor.ds: to item.1..(a) of plaint: A- 
schedule, which'is shown as-itém-].0f the: 


schedule to’, Exhibit Be]. 2 Thé: property: 


menticred .in. the: second item: of, the 
schedule to Exhibit B-lois.a-thope« situate 
in Vadakku ; Venganallur, i extending . to’ 
an area Of 16 acres 84 cents ‘cOmprised in 
S. Nos. 708 and 710/1,.which cCrresponds 


to item-2 of plaint A-schedule; It- miay: 


be noted that cut of the total extent of 
16 acres 84 certs, an'iatea Of:6 -acres & 


certs is said to have’ been’ transferred in: 


exchange for some Other preperty ad- 


jacent to this, which is said to have béén- 
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annexed.' Therefore, the present extent 
is only 10 acres 76 cents. The last item 
of ‘property ‘iscithe cardamom estate in 
Kerala State,,'measuring 29g acres 54 
cents. This property was sold in the 
year 1955. itself 7.e,, even during the life- 
time of the first plaintiff’s husband under 
the Original of Exhibit 'A-3, dated 17th 
April, 1955, -for-a consideraticn Of: Rs. 
7,500 though:the sale deed recites Only 2 
consideration of-Rs. 6,000: ‘ This item of 
property corresponds tò item-g of plaint 
A-schedule, As this third item Of pro- 
perty is sold away, only the salé“ proceeds 
are available which are in fixed deposit. 
These three items of properties alone are 
mentioned in Exhibit B-l, registration 
copy Of which is marked as Exhibit A-1. 
In a partition held in the year 1939 amorg 
the sons of Subba Raja under the Origiral 
of Exhibit A-2, item 1 (4) Of plaint sche- 
dule was included in the. trust and this 
item is now Said to have, been annexed to 
plairt item 1 (a) of Schedule A. . 


16 . In plaint B-schedule, there are seven. 
items of properties, of which the 7th item. 
is Only a right of pathway and easemen- 
tary right.. The plaintiffs claimed 1/6th 
share in all the suit prcperties, However, 
the counsel for the, plaintiffs; at the time. 
of arguments befcre the lower Court made 
the following endorsement = cc. | 
Be A EB sih Ta F aan ‘* 
|. As tegards:B-schedule, the plaintifis 
Will, be content. to get aç partition, of 
_dtems 3 and 5 of B-schedule.. . As regards. 
items 1, 2, 4.and 6 Of B.schedule, they 
will be content to have a declaration 
_ Of theirrightto 1 Í 7thshare therein alcre. 
_ Claim, for partition; as, regards 1, 2; 4 
. and,G,0f,B-schedule alone is given up.’ 
From the above éndorsement,'the présent 
clair boils Ao wn'to this viz.: to the entire 
plainit “A‘schddule .prcperties and “items 
g'and 5 of plaint-B-schedule properties 
and the sale proceeds. of the cardamom 
egtate as ‘menticned in Exhibit B-1. Fur- 
ther, it appears from para. 17-cf the judg- 
ment that ‘the learréd counsel fcr tre 
plaintiffs has stated that his clients would 
be entitled {0 cnly 1 /7thshare in the plait 
Beschedule and 1/6th share in the plait 
A-schedule and the sale proceeds Of the 
cardamom estate. It is seen from para- 
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graph 18 of the judgment of the Court 
below that the defendants-had no obe 
jection. as regards the Ist plaintiff’s. 1/7th 
share inthe plaint.B-schedule properties. 
The main contention of the defendants- 
appellants is..tkat the plaintiffs; could 
have. absolutely rio titleto the- plaint A= 
schédule prop2rties and the sale proceeds, 
of the cardamom ‘estate and consequently 
they couldinot lay any. claim for. partition 
and separate possession of'any such shate,, 
nor cOyuld they ask for framing of any, 
scheme in respèct of those properties’ 
or being: put in, ‘management of:the pros. 
perties mentioned in Exhibit Bel or-even‘ 
for the participation in the -rents and 


profits of tke income therefrom. , .. T 


17:”- The: abe of the” plaintifs ds ‘hat ‘a’ 
carefiil' ceading and scrutiny of the terms 
and: ‘conditions of Exhibit'B-l would: re-' 
veal that‘there ‘was ‘no! veal interticn-cn’ 
the part of ‘th é''settlor” Subba’ Raja” to- 
dedicate the ‘propétties' absolutely ' to am 
trust, but-on the ‘other hand, it mould 
show that the said tise was, eviden tl 
executed only with ə View | to“ tie up th 
properties ‘aleintioned in | Exhibit ‘B-I in 
perpetuity in his’ famil for’ the sole benei: 
fit Of his :son8 ‘and ‘it éir ‘descendants; of 
course vith -a‘dirécticn třat'ihey ‘st ould 
perform Therunttinjanain, es Sahdsranama 
Archanz avid’ ` ‘Néivédyam. toLard d!‘Venka-' 
gachalapathi Swami” presiding-at ‘Thiru- 
vannamalai „pear Srivillip puthur every 
sar in&the month of Purattasi,. ‘at an 
expense Of Rs. 25, and with a direction 
that after the’ demise. jot the ‘settlor Subba 
Raja ' and’ his ‘wife 2 Lakshmi tt Ammal, 
they should perform ` ‘poor, féeding at‘an 
expense Of Rs.’ 25'per'annum cn 'each of 
their ‘annual Sfraddka’’ days.) 4 -After-‘de- 
fraying the *'expenses in’ tFis' regard’ like 
payment, of kist, etc., and. the mainte< 
nance charges of the properties mentioned 
in, Exhibit B-1, the, residue was’ to be, 
appropriated ° by all! his seven sons and 
their. déscendants in equal“ moieties. Ac“ 
cording to the: plaintiffs, the trust created’ 
is an illusory.. ‘one an even on tre. date, 
of the said trust deed, item | of A-schedyle. 
was fetching not less ‘than an income, Of 
Rs. 1; 500 per annum and’ ‘Similarly’ item; 
2 of A-schedule’ aid item’ 3 appended to y 
the said document was also each fetchin ing 
an annval incOme: of not ‘less than _ RS. 
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1,000 the aggregate amount frem all 
these three items being not less than Rs, 
3,500 even in tke year 1931, ie., the year 
in which Exhibit B-1 was executed, They 
wOuld further.:state that the expenses for 
the upkeep of the properties would not 
be more than Rs.400 and the expenses to 
be!incurred in-cOmnectiOn with the relis 
gious Obligaticn as well as the expenses to 
be madeon the Sfr:dha dayscf Subba 
Raja’ and his wife would be only Rs. 75 
per annum-and that after giving credit 
to.. those sums Of money, there was- a’ 
large residue in'the properties ard this 
should be; according to the terms of the 
document, divided »@mong the heirs of 
the settiOr inequal} moieties, Further’ it is’ 
urged. by the’plaintifs thatthe terms 'and’ 
conditions incorporated in Exhibit B-1, 
axe all invalid'and inoperative in law as' 
there’ was no ‘absolute dedicaticn ` or 
disposition at ail to any deity or trust‘and, 
as the scheme Of succession laid down’ by' 
the settlor in the said document i is clearly, 
Opposed . to law and the, settlor. had ab-. 
c solucely no right tO: create a new" ‘form of, 
trust‘or tő'alter the law of Succession, On 
the’ other hand, the ; Trop -rties in ques- 
tion, according’ to’ the plaintifts, were’ 
intended, to'be tied up with tle family in 
perpetuity for thé’ benefit of the male 
déscén dants Of the’ settlor and as such the, 
trust created i is-an illusory One and ‘Fere 
is'nO- real dédication of the property and 
therefore Exlibit B-l offends the rule 
against perpetuity.: ‘Hence, the plain- 
tiffs would be‘entitled:to a share in tkére 
properties. . Alternatively, it is pleaded 
that in case tke Court finds that’ Exhibit 
B-1,is‘a valid document, then in view of 
tke fact that there is no ` ‘absolute ttansfer 
in favour Of'anybody, the’plair tiffs would’ 
bé.entitled to,a share:in the suit proper- 
ties fastened v.ith the obligaticr of per- 
forming’: the.’ charities. Resisting . the 
above ‘contention: of the plaintiffs, the 
defendents have urgéd trat Exhibit B-1 
is a valid:and enforceable’ document in. 
ail respects and therefore the plaintiffs 
wouldnot have anyrightto the properties 
mentioned therein. / ep, ey 

FEY 

18.. ‘The. pivotal question around which 
all thei issues revolve is whether there is a 
total and. absolute dedication cr only a 
partial | dedication . of the _properties.- 
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In order to decide this questicn, we have 
to microscopically ` examine the intention 
of the settlor as can be gathered from the 
terms and recitals of the will ExhibitB-1- 
‘Acccrding tO Mr. Ramalingam, this 
will Exhibit B-l is not hit. by the: rule. 
against perpetuity, and what is made-by 
the said document is a tOtal and absolute 
ə dedication, Alternatively he would plead 
that even if it is tO be held as not one 
absolutely dedicatir.g-the ' properties, we 
have to see; in the light of the provisicrs 
Of sections 14 and 15 Of the Transfer‘. of 
Property Act, “whether the cleuse. that 
the properties should rot be alienated is 
hit by the rule against perpetuity, ` bs 
‘ag. Even at the Outset, we may point out 
that the truncated fashicn in. which the 
learned cOunsel wants.t0.read this dOcu- 
ment Exhibit B-1, cabrot be made avail- 
able to him:as-it would .then be against 
the fundamental cancn Of construction” 
ef documents. . Every instrument must 
‘be. read, understCod and interpreted.as a 
whole. If this ptirciple'is rot adopted, 
then it will- lead to an aromalovs:c re- 
‘sult. In.the.instant .case, learned cOur- 
sel for the, plaintiffs ccrcedes that:.the 
latter part of Exbibit-B-1 offends the rule 
against perpetuity. “Under such. circum- 
‘Stancesy, the’ argument ‘of the learned 
-cOynsel ‘that the rest of the.:clauses: in 
-Exhibit B-1, Cther than the one-offending 
the rule against perpetuity shOuld: be 
given effect to, canr0t be accepted since 
-such acceptance ‘would? lead“only &o an 
‘absurd corstruction which has to-.be avoi- 
“ded in order to perpetrate’ the, well- 
“krown principle of Farmorious corstric- 
tion of documents, ~ 7 C Z7- t +- Awo 
“go. Learned counsel relied! upon a deci? 
‘sion in Raj Bajrang’ Bakddir- -'Singk> v, 
Thakurain Bakhtraj Kuert;’ ‘in‘‘support of 
“his contenticn that-the rule -againstjpér- 
petuity .would hit -. only the - offending 


clauses Of the document but rot tře en- 


`tirety Of the document, The-abovede- 


cision: is -rot helpful to the: appéllants- ' 


defendants sirce in the "presernt~case a 

-substantial pcrticn-:0f Exhibit’ B-L. is 

Opposed to law ard as suck void and'itis 
a a Ne 


Ead 





1953 S.C.R.232: ALR. 1953 S:C.7. 2 15 
. rpo n >o ee ade 


not as ifonly a porticn Of it is oflending 
tke rule against perpetuity ard as. if the 
Other clauses.are, valid and operative. 
About ‘this péculiar feature of this case, 
we shall presently deal. > < A 


az; ‘The lower Ccurt has Feld tFat the 
document Exhibit B-] has tò be- treated 
as void in view Cf the fact that under this 
document the settlcr had Only intended 
to Keep:the properties: intactin perpe- 
tuity ir his family.there, beirg no dedi- ' 
catiCnsCr ercowment to ary Ceity Cr 
religiGus institution,:andfound issues 1 to 
3,and ‘5 in favour of the, plaintiffs. Åc- 
cOrding: tO; Mr: Ramalinsam, ; the cen- 
_Clusior.s arrived at by the trial Ccurt in 
t pafagraphs /36 andi 37-on-which the fird- 
.ings aré:based, are tQtallyinccrrect. Mr. N. 
C: Raghavachary, learred;,counsel fcr the 
respondents, submitted that the proper- 
ties settled in favcur Cf the seccnd plain- 
atif: byitke first plaintiff, cn-the strength 
-of:Exhjbit‘,.A-5 .(settlement.deed dated 
116th: Jure; 1969). in respect of: her. de- 
ceased bhusband’siskare:ir: the suity pro- 
-perties which. had. cevGlved + upon her 
où his.death can at-tke»mest be said to be 
-burdened with the charge cf perfcrmirgtke 
-charities/. In <other words,.: the’. alienee 
-vould take the; pro perties subject tO tke 
icharge. Of: the. trust.: Now, we -shall 
yscrutirise tke dOcument to. see: whether 
'it'is hitiby the rule.agairst perpetuity Or 
‘As 1cOm pletely wid, Cr ‘whether ary .por- 
“tion, ofthe document can. .be-‘saved and 
whetber.zthe! properties jare. absolutely 
“dedicated si inss wpf a p eaii E 
we t a : 


Pr ee 0 Tere ee Sa Pe 
A dedicaticn of properties’ for reli- 


iz . I a et at. - out -~ œ 
Comprised in -the ercowment.’ Ir, the 
pda tare t s t ee epee res 
_ latter case Of partial dedicaticn, 2 charge 

eo vet ud iA prt ad š Nw ~ . 
_is created Cn the properties of there is 4 
fe Ta EL Ot tee nS t 


upen it. S e 


Ae a L3 A B 
oa ' Alna e 
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4, The mere execution, Of. a. deed of 
gift Or instrumentis notendugh tO consti- 
te a valid endowment.. It_ „is necessary 
that the executant should divest himself 


of the properties 5 there must be a trans- 









hip from the donor-to the donee and in 
cases where there is ro real dedication Of 
properties ‘but only a creation of perpe- 
ituity in favour of one’s ‘Own descendant, 
the alleged. ‘gift in favour of the idol Or 

ligious or charitable institution be- 
comes void. This position Of law is clearly 
Jaid down in yvaricus decisions of which 
we shall refer to a:few- presently. | 

po =? ae ree 

z4. Tn “Menakura Dasaratharami Reddi 
and`añother v.” Duddukuru Subba Rao and 
otherst, the Supreme Court has observed 
thus : oe fe 
oo l l 

«Now itisclear thatdedication ofa prog 

perty to religious Or charitable purposes 
- may be either complete or partial. If 
- the ‘dedication is complete, a. trust in 

favour; Of public . religious’ charity 


is created, If the dedication is partjala - 


‘trustin favour of the charityis notcreat- 
ed buta charge in favour of the charity 

~ is attachéd to, and follows, the property 
which. retains its original private and 
secular character... .If the income of 
the ‘property is substantially : intended 

- “to be used for the purpose of the charity 
` and Only an insignificant and minor 
portion of itis allowed tO be used for tke 
maintenance Of the worshipper‘ Or the 

. manager, it may be possible to take 
the view that dedication js complete. 
_. If, On the other hand, for the mainte- 
~ nance of public ` Gharity'a minor pôr- 
tion Of the income is expected Or rê- 
quired’ to be used and a'substahtial 
surplus is left iù th¢’hands Of the 

„ Manager or’ worshipper for his own 


‘private purposes, it would be difficult — 


to accept the theory Of cOmplete dedi- 
cation. It is naturally - difficult to lay 
_ down 4 general rule for the solution, of 
~- the problem, Each case ` must, be 
considered on its facts and the inten 


oe 


i 


1. 1957 S.C.j. 835% 1957 S.C.R! 1122 
(1957) 2 An.W.R. (S.C.) 175 : (1957) 2 MiIJ, 
(S.6.) 175: A.I.R. 1957 S.C. 797. 
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‘tion of the parties must be determined 
On reading the dOcument as whole’. 


The Supreme Court in ` Nirmala Bale 
Ghose and another v..Balachand Ghose and 
others}, have laid down -the following pro- 
position: : _ ras 
_ “The question whether a deed of dedi- 
. cation of properties to deities, creates 
an absolute. or - partial dedication must 
be settled by a conspectus of all the 
provisions Of the deed. Where.the pro- 

perty is wholly dedicated to the wor- 

ship Of the idol without reserving any 

beneficial interest to, the settlor, his 

descendants or Other persons, the dedi- 

‘cation is complete; if the intention of 
the deed is to create.a charge in faveur 

of the deity and the residue vests:in the 
settlor, the dedication “is partial..-., 

The Court has to ‘ascertain. the inten- 

 ‘tiom of the settlor and for that purpose 
' _ tO take intO corsjderation all the terms 
. Ofthe deed. Ifit appears on a review 
of ail the terms that-after endowing 

- property. in favour Of a religious insti- 
tution Or a deity, the surplus is either 
expressly or by. implication’ retained 
= With the -séttlor: Or given. to his heirs, 
-ia" partial dedication may, readily ..be 
inferred notwithstanding the apparently 

<i comprehensive words' of the deposi- 
"tion in favour Of the religious endow- 

T mént?” vo ol eo 4 


ba a 


In S. Sianmugam Pillai and others, v. K, 
„Skanmagham ' Pillai - and others*, the 
. Supreme Court. has reiterated the pro- 
. position of law laid down., in Dasaratha- 
rami Reddy’s case?. ue i 


-_ X 


. 
+ 


25 A plain, and careful reading of the © 


recitals of Exhibit B-1 in’the light of tke 


legal prop9sition laid down by the 


. Suptéme Court as abOve would unambi- 


guously and clearly show that there,is 
no absolute or total dedication of the 


- properties either to any deity or to any 
_ religious; institution, Brt, on the other 





Pi Ł + > 
< 17- (1966) 2.S.C.J.426 : (1965) 3 S.C.R. 550: 
_ ALR. 1965 S.G.1874.  - l 


” = 


ii 
2. (1973) 2 S.G.C. 312: A.LR. 1972°S,C. 
706. az 2076. 
3. (1957) 2 M.L.J. (S.C.) 175: 1957 S, 
C.J, 835 : 1957 S.C.R. 1122: (1957) 2 An, 
W.R. (S.C.) 175: A.ILR. 1957 S.C. 977. 
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hand, the settlor had intended under. 
Exhibit B-1 to tie up the properties meny 
tioned therein in perpetuity in. his family, 


which clause would undoubtedly clearly _ 


offend tke rule against perpetuity. 


Now, we shall extract the relevant por- 
tion of, clause 6 of Exhibit B-17 -© =. 


i E nage ee S SN ial 
te GADUS AGW riura gb 
Qaia do sHurBsOsren@ -Fre 
aguru Qos upCacr@wb’’. —: 
Clauses 7 and.10 read thus:,,.. 
“7, Qis sreek5 Qa . stk 
Gers gsadrurag 935M  ~- AG 
Wr RSD sure gy so S5of wre aur 
agasCsr’' Gy s@Gwmedér sÙ 
ugsHCur yah- ridar 
HOT Hes HEGMUOSS  " Tare Gib 


e- r- 
17. 
he 7! 
4 1 
. 


THM DI Ow GLTT THES SID ~” gal’ 


Parad #55 Lip DUT & es Gb 
saiéssrag Wer. wn feats? a LO 
uAsAHurag tAGarGga ‘Garh 
aGgussrag Ged + ered sumer 
a5 sapdb ur gBHwegpulacda. ©... 
ms i a Ae AS ee) Seg 
10. (or) Quas . ep5 Sameera gi 
Cumi gar gir, eb SLES 
BTA le, ae a oe 


eee eee ee | Fis Nee : 

(u) arD wsib: Qeaselld wr g 
BH Awha Bow i FH SFHSSTai gi. 
Autsa £555) up buey aera gy 
Qis - reves De® -erares sur er 
unguapb  aeshSryahwd. Aeir 
BIER MDB te 
(A) GoGo acini... PTA, DSD 
Qeushe wrm5@,” HOLL 

Pood  . spou, : SODA. 

Gh.wr ismga Barret Geli HGs@qw 
LAS DGS D Capurro 

Yet sp5HaeaGgbh Qis  srnorgs 

Be urs Sug  ;& ShO opi 

Lair". a ie Ki 
. If we go. through the. entire document 
Exhibit B-1, the intention of:the: settlor 
is reflected to- the extent that the testa- 
tor intended that the estate should re- 
main intact and be kept by his family from 
generation ‘to generation. Further, the tes; 
tator had irtended that the ‘properties 
should 1emain in his family in tke ` male 
line without power of alienaticn. The 
income Of the properties in’ Exhibit B-f 
is substantially intended to be‘used for the. 
berefit of the family arid only an insigni- 


` 
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ficant and minor portion of it is. allowed 
to be used forthe performance of, archana 
to.Sri Venkatacłzlapathi in the Tirv- 
vannamalei Temple at Srivifliputhur 
and fer,the poOr-feeding cn the Shraddha 
days, of the testator,and his wife. This 
in Our view, would: amOurt only to a 
charge created over “the ` „properties 
covered under Exhibit B-1. Trus, the | 
settlor has not divested, himself of the ‘pro-. 
petties. , The .partiés’ to, the document 
have.. by theirconduct.also treated these 

properties as family properties, Subse- 
quent to- Exhibit. B-1, a portion of item 2 

of plaint A-schedule was divided amongst 
some Of the'sons Of the settlor Subba Raja 

in. a family partition. -‘The: explanation 

now put forthiby the defendants is that 
this was Only .an exchange and in substi- 
tution of this. land some other. land was 

given, This explanation «cannot be ac= 
cepted-in view Of the tenor of/Exhibit B-1 

which :dOes not- contemplate any such 

exchange ;:0n the cOgitrary it: prohibits 


all kirds.of alienations., The second cir- 


cumstance. relating to the;conduct of the 
parties is that the income from these pro- 
pertits vas, being. utilised forthe upkeep 
and ;maintenance Of pannal properties of 
the, settlon,.as seen, from the acceunts. 
Vide, ibits ‘D-6.and D-7.. Admitted 

ly, D.W.;1. (the: lst defendant) ad re. 
ceived a sum Of Rs. 500 from the interest: : 
amount,'that, had accrued On ‘the sale. 
proceeds Of.the :cardamom estate y. Fur- 
ther, there is No separate account for tl ese 
so-called trust properties. CCntrarily, the 
income and expendituredor these proper- 
ties are written in cOmm°n,accOunt:books 
which „relate tO other properties.as well 
as:the properties covered under - Exhibit 
B-l. The'iclubbing of the income of 
thes€; properties would also be a circum- 
stance indicative ofthe fact that there was 
no. divesting Of the interests orrights in 
these properties: For the- above-stated 
reasons;: we uphold the finding of - the 
Court:below that there is no absolute or. 
total. dedication of the ‘properties ‘under 


"E 


Exhibit B-l. / ae 


36. Under the Hirdu Law, no estate 
can be created which is unknown to it 
and a‘bequestin fevour of unborn children 
is invalid by virtue Of section 114 of the 
Indian Succession Act as -it offends the 
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rule against perpetuity, refer M. Kesava 
Gounder v. D.C. Rajan’, to which judgment 
- One Of us was a party, In: the case’ on 
hand, the settlor has imposed a perpetual 
bar against alienation of the properties 
by stating that they must be in his family, 
that tco with the male descendants from 
generation, to generation, About -this 
fact there‘is nO dispute: Hence we see 
‘ho -reason to ‘displace’ the’ finding of the 
Court below that this provisicn will 
offends the’ rvle against perpetuity. 

27.: Then -arises the questicn ès tO whe- 
ther the modè-of succession --created, in 
Exhibit B-1 can: be held to be valid in 
law. - Exhibit: B-1 .was ‘created. in the 
year 1921: Krishnara, ‘Raja -died .on 
19th June, 1967, leaving’ behind his wife 
the’ first plaintif, sas his legal heir. Be- 
sides the first plaintiff, the seccnd plair.- 


tiff, tke adopted's0n, was also alive-as ‘his © 


legal heir. :But,' as this question about 
adoption kas not been pressed,'we.do'not 
want tO traverse much On that point. At 
any rate, itis clear that: Krisl nan 2- Raja; 
the husband ‘of the- first- plaintif, died 
after the l'introduction, Gf. the- Hinda 
Succession: Act, = 1956. Glause 10-0f the 
will prohibits the .female «members- and 
their heirs from inheritirg the properties 
There cannot be any doubt that.an indi- 
vidual cannOticreate.a. new form Of éstate 
Or alter'the line Of succession --allowed -by 
the law. forthe purpose Of carrying outhis 
Own wishes Or views Or‘his policy contrary 
to statutory: law. [hei line-of-successicri: 
created: under ‘Ext ibit :B-l-is not {or the 
mere [management.of the- properties, but 
it is for-tre inheritance tO the -proceeds of 
the properties and.as such the said line 
of succession created under. Exhibit B-1 
liz., excluding the.females frOmir héritir g 
the; properties, :is Cpp0sed to- Jaw. "The 
factthat the pattas Exhibits B-50 and B-51 
stcod in the name Of the huqdars and-that 
thé kist was paid by ttem urder Exhibits 
B-16 to B-44.and. that the 10. (1) account 
in respect Of properties stocd ir. the name 
of the defendants under Exhibits B-52 to 
B-54 would never advance tke case of th 

defendants any further.. Oe 


a 


we 


Apna 





— 


1. (1976) 1°M.L.T. 56 
1976 Mad. 102... 


a 
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28; From the above discussicns therefore, 
we. hOld. that the findings Of the Court 
below given in favour. of the plaintiffs. 
- under’ issues 1 to 3 cannot be dislodged. 
and that the: first plaintiff under such 
Circumstances would be entitled to tke 
due shares of ter husband in the prcper-- 
ties mentioned in Exhibit B-1. ~ ð 
Cale 2 OLS ie i eG i 7 Bae 
ag. = Tlie first.plaintiff, after the death of 
her husband, had executed -a settlement. 
deed Exhibit A-4 dated 20th December, 
1967 in favour Of the 2nd plaintiff ir, res-- 
pect Of the properties of her Fusband that 
had fallen to his shere, under the parti- 
tior ceed Exhibit A-2, dated 15th May,,. 
193g, after --having reserved a life ‘estate 
in her favour. P.W.-2, is one of. the- 
, @ttestOtsto Exhibit-A-4, ard he speaks to. 
thé execution of.the said dOcument.. 
Tte lower Gourt-placing reliance on the 
evidence of P.W. 2 has held that Exhi- 
bit_A-4 is a true and. valid document. 
. Thereafter, the first. _plainti® had exe- 
cuted anQther, settlement deed Exhibit 
A-5 dated 16th June, 1969 in favour of 
the 2nd‘plaintiff in respect of her deceased. 
husband’s‘share in the - properties which,. 
according to her, had devolved upon her 
onyher huskand’s, death, -By this docv-- 
mert she has, cOnveyed absolutely all rer 
‘right, title andijnterest in, the suit, proper 
ties ‚to “the - 2nd plaintiff, , PW. 2, has. 
also, attested, this document. The lCwer- 
Covrt has beld that Exhibit: A-5~is also 
a true document. As the suit is nOt in. 
respect of the properti¢és- menticred. in 
Exbibit“A=4; no quéstion as to the -bind-. 
ing’ nature of Exhibit. A-4 would ‘arise. 
As-regards, the binding nature-of Exhibit 
A35 onthe defendants, it depends upon 
the ‘rights of the first plaintiff to the suit: 
properties: “Since we bave held that,the 
first plaintiff was entitled to tke share’of 
her--hisband in the properties covered. ' 
gnder-Exhibit B-1 the 2nd plaintif would: 
avtOrratically get the‘share that had de- 
volved' upon tre first plaintiff by-.virtue 
ofcoExhibit' A-5, subject to the: charge 
created under Exhibit B-1.- Hence, ' we 
confirm the finding cf the Court below 
on -this‘aspect Of the: case. au : 
30.: Regarding . the question of rendi~ 
tion of accOrnts for the rents. and profits 
in respect Of the plaint A-schedvle pro- 
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_perties with effect- from 13th June, 1967, 
it was cCntended by Mr. Rarralingam 
thet there cannot be any accCunt ; but 
the first pleintiff, in case She establishes 
her rights Over the dve share of ber hvs- 
band, would be entitled Only to the mesne 
profits for a pericd of three years, prior tO 
the date Of the filing of‘the. svit.. But, 
we are pnable to accept’ this conterticn 
for. the reasors merticred, by the Court 
belCw, Accordir gly, we ccnfirm its find- 
ing on issue No.9. > | T 2 

gl. The appeal.is dismissed... There 
will be no Order as tO costs. 


r 


52. In view ofour above findirgs, C.M.P. 
No. 996 of 1976, a petition to bring Cn Te- 
cord the legal representatives of the de- 
Ceased second appellant, is allowed. In 
só far as C.M.P. No. 997 of 1976 is con- 
cerned, it is dismissed in view cf Cur 
judgment as above. 2. - op” 
R.S. oe Appeal dismiss d. 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS: a 
Present :—T. Ramaprasada Rao and C.F:R. 
Paul, Jf.. 0 +. yy T 
C.V. Ramaswami Naidu and others 
E - Appellants® 
3 Fea a SE ta be. ite <3 ee 
U. gee go GPRM Pome 
\ i pe ; r dou : Fr 
CS. Shyamala. Devi.and others _ 
z - mE = TES y a Respondents. 
t: Aol eh. ghd ORES NO Se 4 
(A) Thansfer of Property Act'(IViof 1882), 
section 45—Property acquired inthe name of one 
of two brothers—Use of common fund earned 
by the exertions of both brothers—Effect-—Fust 
and equitcblé claim cannot ‘be warded off. 
(B) Indian Trusts Act (L of 1882); sections 
90, 94 and g5—Quasi-irusts. tA 2 
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(C) .Co-ownership—Concept:  :. ~ z 


‘Co-cwnersbip is a. relaticrship which 
springs.ard slopes. from. corsersus and 
‘contract, Legislaticn has.crly imprinted 
on the concept Of c0-Owrership certain 
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rights which have a supervenir g effect 
which are declaratcry Of the rights irte— 
se as between co-owners. The legal 
relationship is always Fnitted‘in a frame-- 
wCrk Of joirtness and ro one therein 
can -predicate with certainty as to, what 
portion of the property, held in.cOmmon 
is his, ard an element of irseparability 
isinhered in the doctriré of co-ownership.. 
What can be predicated, -by reason Cf sec-- 
tion 45 of the Transfer Of Property Act 
and by invokirg the -principle cf quasi-- 
trust:in the Indian. Trusts. Act is the 
quantum, Of rights of-such .cO-owners in 
the. entirety Of : the property. Such 
qualificaticn of rights. Of each, cf the co- 
Owners’ jn,a giver. property deperds-on 
the facts and circumstances of each case. 
It is for the purpose Cf, providing a just 
rule for weighirg- and appreciating the . 
value -oT interest Of a co-owner in joint 
property, that the rule cf equity is evolved 
in sectiCn 45 of the Transfer.of Property 
Abt 4. coe 8a x [ Para. 26.). 
If the source Of the: purchase price or the: 
cOnsideraticn fcr.the.in vestmenit in a joint 
enterprise emanates from a- cOmm0n 
fund, then the shares cf each of the co- 
Owners’ Or cO-entreprencurs' would be 
the same as their interest in that commen 
furd:. Thisequitable rightin subject to a 
ccntract: tO -the ‘contraty. -'If, therefcre,. 
-there is evidence -that-twocr mere per-.. 
sons purchased the property cr an interest 
in -the prOperty;then the'frule in secticn4s | 


-Ofthe Transfer Of Property ‘Act Would ‘be 
faytomatically attracted urless the parties- 


have cCntracted Otherwise in the matter- 
of their qvantum Of interest in the joint: 
property: ‘The fact that the propeity was 
‘purchased in the rame Of, Cne Cf the co-- 
owrers; would rot make’ a sericirs dent 
on the above rule of gocd. ccnscier‘ce,. 
provided. however it’ is established by- 
acceptable evidence that such purchase 


~ in the name cf a cO-Owrer was by acci-- 


dent or by consent ard that the consi-- 
deration for such, purchase‘emanates from. 
a commen fund. -It is this rule -of ju- 
stice, equity ard gcod ccrscierce which | 
‘is reiterated.in the. Indian Trusts Act ‘by- 
the provisicrs .which.deal with’ quasi-- 


. trusts as they are styled in legal parlance. 


In section 94 of the Trusts Act, which 


s b 1 æ e se >» e 
is ‘residuary im character, @ provisiCn 1s» 
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made to cover cases where-the legal and 
equitable interests are not ‘united in the 
same person.: In a proved case of hold- 
ing Of 2- property, by-an individual] in bis 
own name but forthe benefit of Others 
"who are 2js0 interested in it, the individual 
` hasacceptedhis positicn ‘as a ccnstructive 
trustee Of such property and he has to 
held the same for and cn behalf of tke 
-person for whom and for whose berefit he 
holds it.: Excepting for certain rights 
‘rhe bas to' deal with the said pro- 
perty for the’ conjoint berefit of tirself 
and other'c0-Owrers; he cannot‘ project 
n himselfa title mhich is incCnsistent with 
icr derogatory to the-title’cf the other 
‘co-owner, It therefore follows that the 
concept of cO-Owrership has certain pecu- 
liar rigkts and abilities attached tc it 
and thatis why-it is accepted law that a 
cO-Owrer cannot even by the mere posses- 
sory title of the propertyin him Claim the 
same by adverse possessicn. One can be 
sald to: hold a property adversely to - the 
other, provided it is Cpen, icontinuOus and 
-Eubtic possession which is to the prejudice 
of the Other co-owner. Since such con- 
tinuous, open and adverse possession by 
One co-owner against the Otheris rot pos- 
sible, having regard to the indivisible and 
well-knit rights of all cO-owners in. the 
totality of the. property, One cO-Owner 
cannot set up an adverse title t0 the pre- 
' judice of the Other co-owner though he 
. may be for all physical purposes in cor- 
poreal possessicn of ‘the ccncerred pro- 
perty. = a s ` [Para. 26.) 


Cases referred to: 


Arokia Manìkaran v. Sowriyaru Manikaráń, 
-(1953) 8 D.L.R. Trav.-Co. 203;- Cooke 
v. Head, - (1972) 2 AU ER. 38; 
Macdonald v. Macdonald, (1957) 2 AN E.R, 
690; Bull v. Bull, (1955) 1 AN E.R. 258. 
‘0.5.4 No. 81 ‘of 1975: 


-Appeal under clavse 15 of the Letters 
Patent against the `: Judgment of the 
Honourable Mr. Justice Mohan, dated 
_ 3rd December, 1974 and passed in the 
Ordinary Origiral Civil Jurisdiction of 
this Court in'C.S.No.160f 1972.. _’ 
Appeal.No, 216 of 1971: 


Appeal against the decree of the City 
Civil Gourt (III Asst. Judge), Madras, 


t 


THE ‘MADRAS LAW JOURNAL REPORTS 


lg; ° 
1945. , na ae $ 
rO T wee ee atat da 7 


~ 


[1978 


dated 18th November, 1970 and passed 
in O.S. No. 2960 of: 1967. ie f 
Appeal No. 615 of 1972: n CE ES 
“Appeal against the decree ; Of the City 
Civil Court (III Asst. Judge), Madras, 
dated 18th November,1g970 and passed in 
O.S.No. 2771 of 1967. 


J.R. Alwar Naiduand S, Balathandaponi, 
f t 


æ 


‘for Appe'lants. $ 


N.S. Varadachari, T.V. Ramanujam and 
M.A.R.. Riazuddin, fcr Respondents. ‘ 


The Judement of the Court was de- 
livered by - i S E 

Paul, 7. —O.S. A. No. 81 of : 1975 is 
an appeal under clause 15 of tle Letters 
Patent against the judgment zrd decree 
of the learned single Judge on the 
Original Side cf this Court in C.S. No. 
16 of 1972, A.S. No.615 of 1973 andi ‘A.S. 
No.21€ of 1971 are appeals filed against 
tre judgment and decree of the learred 
HI “Assistant Judge ^ of the: City “Civil 
Court in C.S/ Nos. 2771 and 2960' of 
1967. These twC appeals have been 


~~ 
4 md, 


‘transferred to tré filecf kis Gceurt : to 


be heard alcrg wih O.S.A.. Nò. 21 of 


Taps I 
IE, ea Nen 


i See Ae 


2. Ail the three appeals are by. QV. 


Ramaswamy Naidu who is the first 
defendant in O.S. No. 16 of 1972 and 
the plaintif.in O.S. No, 2771 of 1967 
and‘ 2g€0 of 1967: * “G.Si-No!‘16 of 972 


_ was filed’ by Q; V; Srinivasan, the brother 
Of the appellant in all these appeals, for 


ition and separate possession Of his 
half share in the immovable prc perties 
described <in the plaint A Schedule ‘and 
the movables set out in the plaint B 
Schedule and for ‘a decree’ directing the 


--first defendant to: pay tc the plairtif a 


half share in the investments. made by 
the first defendant as set Out ir the G 
Schedule and fcr-a decree directing the 
defendants tO render a true and correct 
account of all the rental inccme derived 
by the defendants from tke, immOvable 

roperties and the investments .made’ by 
‘the -first defendant, TERT. 


3. O.S. No. 2960 of 1967. was filed by 
the first defendant in C.S. No. 16 of 
1972 for a declaration that he is the real 


“4 


N 


A 


o 
owner of the house and ground No. 7 
Jagannathapuram I Street, II Lane 
‘Chetpet, Madras, described in “the plaint 
schedule and for 4 decree directing tke 
defendant to deliver. vacant possession 
of the property. O. S. No. 2771 of 1967 
was also filed by the plaintif in O.S. 
No. 2960. of 1967 and 1st defendant in 


e C. S. No. 16 of 1972 for'a declaration 


that He is the réalowrer of the’ arount 
due under. the svit promissory rote, and 
for recovery of < sum of Rs. 1,045 frer 
the second defendant i in that- suit. 


4. During the pendency of the suit 
C. S. Nc. 16 of 1972 the first plaintiff 
died and his legal representatives have 
‘been “brought On- record as‘ plaintiffs 
. 2.t0 8 as per the’ order Of the Govrt 
“dated 12th es 1973. 


5. The plaintiff i in “oS, No. 16. of 1972 
and the. plaintif in O.S. Nos. 2960 and 
2771 of 1967 are brothers being the sons 
of one GR. ; Varadarajulu Naidu. 
‘Defendants 2,to,-4 in, Q.S; No. 16 of 


1972 are the wife and ree of tke © 


frst defendant, ; 


e. a a NG 


„4, the 


“undivided "Hindu air and they both | 


“started together the business of running 


a tea stall, at No, 1,,Jagannathapuram ` 


Thirst Street, Chetpet, Madras sin or about 
the year 1947, and ,though the’ licence 
for that tea stall was obtained in. the name 
“of the’ first defendant, yet it was, a jcint 
business-conducted by, the plaintiff and 
the first defendant with the ‘for ds pro- 
vided by both of them, wkich'’ ' funds 
-consisted cf the savings which. both the 
plaintif and the first | defendant’ had 
-made. while the plaintiff. was ‘employed 
-sS a. ‘watchman in the -Corporation of 


_ Madras and.the Ist defendant is variously . 


. employed and subsequenitly - with the 


_ PrOfits earned by ithe aforesaid tea stall ‘ 


‘they both, started a military Fotel under 


tke nawe and.'style òf Om Sakthi at. 


No. 14,  Jagannathapuram IT Street, 


- ‘Chetpet, Obtaining tke licence fcr the 
‘same in the name Of the plaintiff and’ 
. in the year 1952 however the tea stall 


at No.1, Jagannathapuram First Street, 
" <Ghetpet, was closed down, but the mili- 
: tary hotel was continued ‘and it flourished 
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jand earned considerable prcfits and with 
“those profits a property bearing door 
No, 4, ja gannathapuram -First Street, 
Chetpet, Madras, was purchased in 1956 
in the name of first deferdart and in 
the year 1959 tke ‘property bearing door 
No.7, Jagarnathapuram J Street, Second 


Lane, Ghetput, Madras ' was purchased 


out of the jcirt funds in the name of the 
plaintiff and in „the year 1966 arother 
building bearing ‘door’ No, 14, Jagan-. 
nattdpuram IJI Street was purchased 
in the ‘name of Ethirajulu Naidu tte 
maternal uncle Of tte- plaintiff and of 


‘the first defendant’ with the jCint income - 


earned ‘by ‘the’ plain tiff and the first 
defendant ard further the plain iff and 
the first’ defendant are also running ‘a 
taxi MSX 5895 fróm the ‘year 1964 
Which taxi had been’ purcl ased in the 
name of the -second defendant, the wife 
Of the first defendant with” the. jcint 
funds,’ but.in the’ yedr 1967, disputes 
arOse between the plaintiff ard the first 
defendant and the first defendant | sold 
away tke taxiin October, 1967 and took 
away. all the account: books and sent 


away the. „plaintifs and tke ,plair tiff 
_Jater on ‘camie tO" know | that, the first 


defender t Fad ‘been, secretly investing 
the ‘jcint monies by advancing the same 


‘to third parties on mortgages and, on 


promisscry notes. in the names Of defen- 
dants 2 to 4 who are his wife and daugt ters 
with a view to deprive . the plaintiff of 
Fis alf share in those amounts, The 
plaint 
the əmOunts so advanced ard claims 
that the first deferidant 1s liable tO render 
accounts fcr the monies so, advanced 
and alse fer the rental income whick 
he Fad ‘been collecting from the imm0- 
vable properties. ,, tea 


6. The ‘first anal in Q.S. No, 
16 of -1972 resisted the svit contending 
that he and the plaintiff were -never 
members of ən yndivided Hindu family 
and that all tke properties claimed by 
tł e plaintiff were his, the first defendant’s 
separate avd., self-acquired properties, 


, acquired by tim without the zid of any 


ancestral nucleus „apd that therefore 
tke plaintiff is not entitled to any Share 
in “those properties or in the incOmeg 
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; Ca « i 
from tke investmer-ts Cr from thcse' 


immOvable.properties, Acccrdirg tc him, 
‘he started. eking | out his. ‘livelihocd 
at Madras and other ‘places fron’ the 
. year 1936 and was employed in a number 
Of tea skozs,and ther from 1939 he was 
employed under ' OMe Namberumal 
Chetty, a leading contractcr and later 
On he was working as a mele nursirg 
_Orderly in’ tre? General Hospital, Madras 
and in the year 1939 the feelings between 
tim and his -father became estranged 
.@nd his father putin’ a-publicaticn in 
‘the Dinamani dated 6th July, 1943 
that Fe, the first defendant had noting 
to do with the properties Which the 
father was owning (wick were however 
very Negligible) and while he. the. 1st 
defendant was"'working as a‘ ‘nursirg 
_ Orderly in’ thé Gereral Hospital he was 
sent tO Rangocn in 194] at the time of 
", the Second’ World’ War and he returred 
to* Madras in 1942 and with the savires 

which he had accumulated by then he 
_ Started 4 tea stall'in, the year 1947 rear 
“his residence at No. T, Jagatnathapvram 
E First Street, Il Lane, Chetpet, takirg out 
“the licence for the same inthis cwn nance 
_ and since’ bis wife long” pricr to 1947 
‘bad also been preparing and. selling 
edibles and had’ “accumulated , some 
. Savings Of her owr and further since Fe, 
“the first, defendant yas,a race-g¢er 
_from’the year 1939 abd tad the good 
` fortune to make substantial gains. in races 
y Pericdically be started’ investir¢' mories 
_.by lending ~-monjes. ' He emphatically 
_ denied that’ the plaintif §ccntributed 
“any funds for the’ starting Cf that tea 

stall, He further: asserted chat’ ‘the 

plaintiff had nothing to do with the tea 
- Stall, but“since the plaintiff Fad ‘ro 

means for his upkeep-and’ maintenance 

he approached him, the first deferdent 
for Felp in eking out ə livelihood and 
` hence the plaintiff was asked to 1¢bk 
_ after the sales in thë first: defendant’s 

tea stall and in return he was provided 
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ticn for the ccnduct of two similar busi 
ness, he had to obtain the licence for 
‘the second hotel in the name of tke 
plaintiff and after the first tea stall was: 
clcsed dewn ir 1952, the plaintiff was 
helping him the first.defendant-in run-- 
“ning the second tea stall which became 
an eating house in 1956'and was`popu- 
larly known as “Ramaswan y, Hooter” ’ 
and Fe, the first defendart was in 
-exclusive management cf the business: 
and was maintairing the accCunts and 
receiving the profits as Of right ard 
on his own and maintainirg the family- 
-of the. plaintiff and‘ giving them~ food 
‘ard other necessaries ‘in’ cCrsiceration 
‘Of the, ‘physical*help rendered by the 
plaintif. But in the year 1966 that 
business was. also clcsed down ard he,” 
the first defendant started `a third’ bysi_- 
Ness at No. 7-A, Rajambal Street, Chetpet, 
“Madras, under: the -rame and style -òf 
Hotél--Fanchamirtham; C btainir.g-'the 
licence if/-his own' rame ard- with’ his 
“own funds. “But-that busiress.had to -be 
~clcsed down “in 1968” cn accCunt of” 
several litigaticns ‘between ‘him and ‘the 
lardlord .of the premises'in ' which ‘the 
' hotel’ was- being rut: - The -first defen. 
dant further ‘contended ‘that he acquired 
the property bearing-dcor No, 4; Jagan-- 
‘nathapuram First Street, Chetpet ‘in ` 
“1956 fcr’ RS."191000 Out of which “a'sum 
of Rs. 14,000 was: paid:' by ‘him “out' of 
his own funds to. the vendor at the time 
_of' the purchase and’ for’the balance a 
‘ deed’ Of mortgage’ was- execitted'’ ard 
that’ mortgage was latet-on discharged 
` by him, the first defendant ard he has 
‘been in exclusive enjoyment 'cf that 
‘prcperty’ payirg ‘the- public rates and 
taxes, bavirg, custody of the document, 
and ‘realising “the-rént-and-the plaintif 
- has absolutely ro right, title or iriterest 
‘in that property and- likewise the’ pro- 
, perty. bearing dcor No. 7; Jagarnatha-- 
purar First Street, 2nd Lare; Chetpet, 
was alsO purchased by ‘him cut of his 


+ 


E 


with foòd and clothirg and subsequently- 
tke first defendant! started- in 1950 a: 


" second: tea stall out!of his Own ‘funds, 


at No. 14, Jaganrathapuramr II Street, ` 
Ghetpet, Madras and -sirce he felt that 
he could not easily.obtain' and bold-two 


licences in his name from- the Gorpora-" 
i : fag a a 


own. funds ‘but berami ir, the rame of 
the plaintiff ard~actually: he, the - first 
defer.dant had advanced out Cf-his furds 
a‘svm Of Rs. 3,500 to'-cre Rergiah-who 
Crigirally cured the propérty on the 
security Of a ‘mOrtgage dated 31s¢- 
December, 1951, executed: by him ang, 
ee Po e . F fobs cae oes : ra 


q 


Jater from 1951 onwards. he the first 
defendant had become .a tenant under 


"Rengiah, and on the death of Rengiah_ 


he acquited the property by purchase 
än 1959 from the ‘heirs of Rengiah fcr 


a sum of Rs. 4,500, adjusting a cash of 
Rs. 1000 and the amount due under 
the mortgage deed. He asserted „tbat 
è the aforesaid amowits, were not jcint 
funds but were exclusive funds belong- 
äng to Fim and subsequently after his 
-purchase he had, demolished . the” old 
‘Structure and had- reconstructed the, 
material porticns ofthe building spend». 
ing Rs. 25,000 to Rs, 28,000, from and: 
out.of his own,,funds and ,Occupied..the 
entire downstairs, for, his residence end, 
Aeased Out. the. upstairs and. has been- 
collecting rent for. the same and payifg 
the public rates; and taxes, and haying 
the..custcdy of.the documents , and; the 
plaintiff was only allowed to.:reside 1n 
the premises along -with him, , the . first, 
defendant;and the plaintiff was permits, 
ted to use two rcOms in ‘the premises 
as a temporary measure; but on account 
of ill-feelings that:arOse in 1967 the. 
-plaintif forcibly opened the,dcor-of the, 
third:-rcom in., defiance, Of: the , order 
of the: City Civil, Court and, -has. been: 
occupying the three. rooms, in ithe. pres, 
~mises. N s 


ef . 
if fa k TER FOE 2 Gon, EA 


7,. In regard to the. premises No. 14, 
Jagannathapuram, | Second er Street, 
‘Chetpet, Madras, also. tke first defen- 
dant’s claim. was that be .purckased the. 
-property witk his own funds urder a 
Tegistered sale deed dated. 20th July, 
1956 from one V., Venkatasamy and 
otters for a price, Of Rs. 7,500, but that 
the sale deed was taken, ir, the name Of 
his father-in-law Etkirajulu. Naidu. who 
was also the maternal uncle of the plain- 
tiff and it is he, the first deferdant, who 
has been realising the rent from „ that 
property and paying the public “tates 
and taxes and having the custody of 
the documents Of title, He asserted 
that the income from tke hotel busiress 
-was hardly sufficient to maintain. his 
family since the menthly: income, from, 
that business was, never,,; mre than, 
Rs. 300 and actually it was from Out Of 
the gains made by him in the racecourse: 
and the income ‘realised: by him out of 
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his investments trat he made: the afore-, 
said purchases. With regard to the. 
taxi MSX. 5895 tke first defendant 
contended. that he purckased thé’ same — 
from one Jethswany for Rs. 11,300 in 
tte Mame of the second defendant Out 
of bis own funds and subsequently in 
September, 1967.it was-sold away for, 
Rs. §,000.-“With regard ‘to the several 
items Of mOrtgages mentioned in para- 
graph .7 Of the plint, the first defen- 
dant’s case, is, that:all Of them were 
monies advanced from Cut of ‘his own 
funds. ~ ' - 


4 > f] T’ ’ 


8.. Tke second defendant -who: is the 
wife. of. the first defendant and defen- 
dants g and 4 sailed with the first defens 
dant. ` l 
ee oe aes, See 
9. ‘The ‘plaintiffs 2 -to'“8 -filed a ‘reply 
‘statement, : contending that the first 
plain tiff and ‘the ‘first defendant were 
living’ togetter“from the year 1946 and’ 
pooling ‘their : income and the first tea 
stall was startėd“ip the’ year t947 only 
with that'joint income’ and the subse- 
quent- acquisition S were’ all made with ' 
the ‘profits ‘earned by that business. 


10.’ It. ‘might be’ mentionéd atthis 
juncture that’ the suit ‘C.S. No. 2960 
of, 1967 Kas filed ‘by the first defendant 
herein for 'a declaration ' that: the’ pro. 
petty bearing’ dcor No. 7, Jagarnatha- 
puram , I ‘street, IIT: Lane, Chetpet 
Madras, belonged 'to’ the’ first defendant, 
though standing in ‘the name of the 
plaintiff herein and tbat suit having been 
dismissed’ A:S, No. 216 óf 1971 has been 
filed ‘against that decree by the first 
defendant'and the'suit “O.S, No. 2771 
of 1967 was filed by ‘the first defendant 
fora declaration that the sum Of Rs,1,000 
advanced tó one Damodaran in the name 
Öf tre plaintiff belongs te him, the first 
defendant and for’ recovery Of the same 
and that’ suit baving peen dismissed ‘the 
frst defendant Fas filed A:S. Ne. 116 of 
{971. ‘These two appeals - however 
stand abated inasmuch as the legal 
representatives. of the deceased G. V. 
G-inivagan, the defendant in those suits 
and tke respondentin thcse appeais have 
rct been’ brought op record, | nr 


“ 
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mz. Mr. N. C. Raghavachari- corterds 
that effect of the dismissal of the above 
_twO appeals-on the abovesaid grourd 
wll be tO ‘make ‘tre findings of the 
learned: trial’-Judge in the two suits 
which gave rise to tose two ‘appeals 
fina] and’ would corsequently ‘raise the 
bar of res judicatain the appeal O.S.A. 
No. 81/75 ir. regard to the matters cn 
wFich such findings ‘have been_ giver. 
But it is nOt necessary-for us to go irto 
that question for -the disposal of this 
appeal O.S.A. No.-81 of 1975. r: 


1%. The learred Judge on the Origiral 
side has fOund, most ofthe issues in’ 
favour of the plaintiff in the. suit C.S. 
No. 160f1972. ; E 


13. Under appropriate issues, tłe 
learned Judge, :Mohar, J., fcund on. the, 
evidence adduced by both sides that thé 
two brothers, the first plaintif end the 
first defendant broke away from the’ 
Origiral joint Hindu farily because cf 
the strained relationship with the father 
and put forth their joint efforts and tle 
first defendant being the elder brother 
- was managing the entire affalis and 23 
a result Of their joint efforts certain 
income accrued which income: was 
mixed up with the personal incoire 
from the races, and varioOys properties 
were acquired but in the absence of the 
dccourts and - better evidence it was 
not possible ‘to: predicate as tO -wha À 
exactly “was tbe contributicn - by „the 
respective parties towards -these acquisi- 
tions and assumirg tkat they. cannot be 
members 0f an undivided Hindv. family 
certainly they will be -co-sbarers and 
tenants-in-cOmmcr and in the absence 
of'an agreement each would be, entitled 
to a halfin, the properties; As regards 
tre A Schedule properties which ccr- 
sistéd of three items of immovable pro- 
perties hé found. that the purchase of 
item 1 was at a time when the secord 


shop, wih ich was a- military Fotel,, was 


yielding profits and that is how: it was 
possible for the- first defendant to make 


that purchase ard the second item also. 


should be held to bave been acquired. 
by the joint effcrts for in respect of the 
the cOnsideraticn for that item the 
evider.ce showed that there was a mixing 
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vp Of the income. ‘With regard to the: 
third item also he held’ that it was an 
acquisiticn by their joint efforts .and 
the plea. that it was: purchased benami 
In the name Of the first plaintiff was: 
rejected by him. -With regard to the 
B Schedule properties, be found : that 
irasmuch as: there -was no plea ‘that 
they were acquired’ out Of the joint 
efforts, te had to necessarily hold ‘that 
the plaintifis had not established that 
tkey were entitled to a share. He held 
that tke claim 'to tte G Schedule pro- 
pertics was barred by limitation, , He 
therefcre pässed- a-:preliminary - decree- 
in favcur of the plaintiffs for partition . 
Of their half share ir the items ccntained’ 
inthe A' Schedule. ‘He further held: 
that the first-‘defendant: was liable -to 
acccunt to the plaintiffs with regard’ 
to tre rental income from the proper- 
ties. in the’ ‘A Schedule. Challenging 
these findings, the first- defendant. kas 
filed ‘this appeal,’O.S, A. No. 81 of 
1975. ` ee , F i 


rq. The 'contenticns -strenvcesly 
advanced On bebalf of the defendarts 
by tkeir learned cOunsel Mr. K. N. 
Balasubramaniam are that there is satis- 
factcry évidence to show that the acqui- 
siticrs Of the A Schedule properties were 
all made by tle first defendant ort of 
his own funds, nemely, tke gains which 
be had made in the race cOurse and the 
inccme which’ he realised by- his invest 
ments ard’ that even assumirg that tke 
hotel busiress'-was being carried on by 
thejoint ‘efforts of tle plaintiff ard tke 
first déferdant, ' and” with their’ joint 
firds even then the evideńcæ establishes: 
that the income ' from ` the  busiress 
which were negligible and were sufficient 
Only't¢ ‘maintain the family ofthe first 
defendant wovld- not Fave constituted 
any part Of the funds with which tke 
acquisiticrs. of the -A‘Schedule: proz 
perties were, made. | - gee as E 


15. -As has beer. pointed cut by the 

learred Judge on ‘tke Origiral -side, it 
is: unbelievable -that- from out of the 
gains madë- by the Ist deferdant in the 
race cOurse, the’ acquisiticrs were made. 
The leatrned Judge has pointed out that 
“even trough in Exbibit-P-25 it has 
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been stated that all-tke three hotel 
businesses ended jn a loss, it is, admitted 
that these busiresses were very prc fit- 


able and if these busiresses had earned ° 


profits it was the duty of'the first defen- 
dant -to have shown': what exactly are 
the profits whick - resulted: in those 
acquisiticns and taking cri -Overall - pic- 


ture- of the matter and’ having regatd, 


to the incOme as seer frem thè various 
assessment Orders frcm these busiresses 
it cannot -be Feld that those ‘incomes 
provided the Necessary furds fcr these 
acquisiticns’ and” the Outstandings, Tte 
learned Judge Fas Observed that, to his 
mind it appeared that Neither ‘party, 
was speaking “the; truth - and each „was 
putting forth . an exaggerated version 
and as such it is imperative for the Court 
‘to analyse ‘the evidence : ‘catefully ‘and 
fird out what exactly i is the’ ccrrect state 
cf affairs. Wè aye in entire’ ‘agree ent 
with those, observaticrs cf the” learned 
Judge.: “E y 
16. First cf all, as has been pertinently 
pointed’ ‘Out’ by: the learned Judge, the 
case Of the first defer.dant has rot ‘been 
ccnsistent at ail, In Ext ibit- D-7 ke 
does not say that the” business ever ended 
in a‘loss: On thie’ contrary, in, “Exhibit 
D-55° he. ; Fas statéd' that the ~ business 
was, very ‘profitable. In’ this’ evidence 
lie confessed that it was, not “possible 
for tin to téll tke Gourt as to, ‘what 
was the total’ profit earned’ from ‘those 
brsinesses during; the pericd, of 16'5 years 
from 1950.1 to 1966. ‘While ‘at ore ‘place 
in lis’ éviderice he would say. trat the 
income from ‘the’ shops was not suff- 
cient to maintain . the family, | he” kad 
admitted ‘before the ‘City Civil Ccurt 
in the Other two suits that Profits, were, 
earred iby tke’ second shop. ang that 

the’ profits were ‘kept in. a ‘box. ‘The 
fist” "defendant ‘did not, ‘prediyce ‘any 
äċcount books’ in regard. to, ‘the first tea 
stall which. was opened ‘in 1947 with 
the licence in Fis ràme but asserted that 
those account ‘bcoks were’ lost and are 
not available.” ‘This ‘puerilo explar aticn 
can never. be’. accepted, As ‘regards 
the second’ siop, some accourt bcoks 
were producéd “and ‘the claim’ by the 


first ‘end was “that the “cthers - 
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is equally puerile, From the account 
bosks, produced,’ it is-not possible: to 
ascertain the- actual income earned b 
the second shop. Jn- the pleadings, it 
inust ‘be ‘noted, tke first defendant has 
not’ stated: that’ the‘ account books had 
been’ lost; In Fis written statement 
he has “categorically admitted: tat he 
was-in custody of tke accounts,’ There-- 
fore; from: the non-production’ of tkese 
account’ -bcoks an adverse inference- 
could be raised against the first defendant 
when -the explavation that tke account 
books ate lost ‘is not Accepted. 


15. “The: assessment Orders however show. 
that the, second shop ‘which was started 
in the year 1950 in the name Of tke 
plain tift was earning profits which were 
progressively increasing. as skown by- 

the assessment orders Exhibits D-22 to 
D-26 from the year 1958 Onwards at 
Teast. In 1958, tke net turnover Cf 
that shop as determined by the: assessing. 
authority was Rs, 10.562 and in the next 
year also the. same tuircyer was deter. 
mined, “In the year 1960 the tufnover 
was ‘assessed“at Rs. 14085 and in T96] 

also the? same turnover was cetermined ._ 

In 1963 the’ turnover’ was ‘determined 
at. Rs. 15,967. 35. Ir’1964, it was deter-- 
mined at, Rs. 18,194. 13 and in 1965 it 
was, ‘deterinired, at ' Rs. 33,939.05 and 

in '1966 it was determined at Rs. 40,560.68" 
but it cannot’’'bé gairsaid trat the 
second tea shop which even tually became 
an eating home’ was a'‘profitable corcern.. 

Now;tke. licence for this she p, it might be 
ndted'stocd i» tke name Of the first ploin- 
tiff’ dnd the assessee if the ‘Assessmert; 
Orders kas been ncted es tre ‘first plair tif, 

Tt might be roted that the first item of the- 
A sckedule‘pre perties was purchasedinthe- 
year‘i1g56 for Rs. 19,000. The third item. 
of the plaintA Schedule was pr :rchkased on 

22nd July, 1959 for Rs.'4500 in the nam- 

of the rlaintiff.. The second item was 
purchased’ in” thé? year’ 1966 in tie name- 
of the materral uncle Of the first plain- 
tif and’ the first defendant Ethirajuly 

Naidu; ‘who as'we have said; is the fatker-. 
in-law Of the first defendant. The afore.. 
said’ acquisitions ‘could ‘have tkerefore 

been made yy with the aid of the in— 
cOme from th tshcp, ‘The first tea stall! 
which: was ee in the year 1947 at: 
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“No.1 , Jacantiailiaparam I Street,Cheipet, 
-was no dovbt started in the first- defen- 
dant’s name. The first defendant in Fis 
‚evidence as D.W. 1 claiméd that Fe. inves- 
ted Rs: 300 to Rs. 400 in that business and. 
that the daily, sales in the, - tea-stall was 
about Rs. 5. “This tea stop it might be, 
nOted-was beirg run fror -1947. to 1953. 
‘The Ist plaintif i in, Lis evidence, asserted: 
‘that from Íg46 te had been living with: the 
Ist defendant; Even, according to: DM. 
1’s owr admission the -firot, plaintiff .was 
.4iving with him from 1950 Onwards until 
1964. It is admitted by the first defen- 
dant that his first cousin ee athy 
"Naidv’ was’ Paving i a tea, Stallin 1 | and 
the ‘suggestion is that that. tea “hop was 
‘being Tun at’ No.1, Jagannathapuram I 
‘Street and that trat tea stall was given’ by: 
"Parthasarathy, Naidu. “Even tł ough ác- 
-cCrding to, the. first, defendant; ‘tke’ daily, 
-sales from ‘the’ first tea shop, was only Rs. 
5 yet in his testimony he would claim that 
the income earned. in the first ‘business 
was invested i in the’ geccnd busizess. He 
admits that the first plaintif was h elping 
him in the second: tea- shop which irci- 
det tally. Was, being ; run under „a licence 
which | stands in the name of the first 
i ‘plaintiff. , The reason’ givens by the „first 
defendant; fOr havirg: Obtained « the ‘lie- 
-cence in the nanieOf tke first ‘plaintiff for 
-that second tea shop i is hardly acceptable. 
“He says that. since the, licence for ‘the “first 
-tea stop. was in ‘his- name, he thought 
-that there world be diffculty in, his cb- 
taining a licence for the second stop also 
“ir his own nawe and Fence took the lic- 
„cence for it in; the name of the first plains 
tiff. He howevsr resiled from that answer 
- when. , cross-examined, When he, .was 
„asked what was the source for the funds 
which he invested in. the second shop, Fe 
„stated that tis wife was earning znd he 
-was also getting money from tte race and 
“he was also having the mories which he 
-got as profits from tle first shop and fur- 
trer the ‘monies whick are eerred by his 
~fother-in-lay were with him and all tose 
the ivvested in the second business. These 
assertions -of his are definitely an after- 
thought, for, his earlier contentions were 
that the incone from tte first shc p was 


“hardly sufficient, to “maintzir his family . 


-ard that it Was entirely with the money 


- 
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earned from the races tet be started the 
second shop. 


‘18. He did not state at any earlier Oc- 


çasion, that he had with him the monies 
whicl his wife earned end the monies 
which his father-ir-law gave. Subse-. 
quently he gave yet. another reason for 
having taken.the licence in the name of 
the first plaintiff and that vas that he vas ° 
extremely angry with his father and took 
Out the licence in the rame of the first 
plaintiff so that his father could be put to. 
share. In Exhibit D-7 he gave. yet 
another reascn by stating that because 
Srinivasan was not able to maintain him- 
self, he tcok pity on tFim-and*started. the, 
business in his name but with his (fir 
defendant’s) - funds, _ In his deposition 
beforé the City’ Civil, Court he stated that* 
because Srinivasan, came to him and he 
was his brother, he tcok the licence in, his 
name. . All these , Clearly, indicate’ ‘that 
the frst defendant Was not spa saking the 
truth. 


r9. Tren- again it is s quite únlikely that 
the first defendant had been ccnsisten tly 
making gains in, ithe race course and, that 
too sO mach. gains 25 would ensble hirr to 
make | “various ‘purcliases § of properties, 
He ‘Has, contended that he ` néver had ‘any 
business transactions with beok makers. 
As a reason’ for tig ‘avcidance of ' boo 
makers -he stated. that if one gces to book 

makers be would only’ incur loss ‘at tke 
asa But in Exhibit P-25 he had 
stated that he earned Rs. 18, 000. through 
book makers, In. ‘his’ deposition during 
the trial of the suit he admitted that that 
was’ correct, ‘Then Fe stated ‘that hë did 
not have’ ‘contact with them closely. 


< + 


` 


l When ‘confronted with his. previous 
e. namely, thačif he had laid bets 
through bookies he ‘would have lost heavie 
ly, and hence he never did it, he sta ted: 
“Tf we have ccnnection with 4 em, On, ac- 
count to bet, then’ ‘bookies’ will ‘ter pt re 
to bet on this horse ‘orth: at horse ‘like that, 


‘and so I have to ‘inéur K ss ‘and soon, ac- 


count of that I did not: ave connection 
witk, them’ on: account ' >. When’ asked 
for the t name ofthe bookraker with, whom 
he” had contacts, he said there were 2bout 
25 parsor sj ; though ke cannot mention the 
name of’ ary One of trem ‘for they would 


1) 


‘be changing from year tO year, All 
tthese answers show that his contention 


that he was mak'ng considerable gaiñs- 


-at the race course is uthelisvable. - 


az. The admitted facts are that tke 


plaintif kad been living with the first. 


defendant even from the year 1947 or the 
evear 1950 and further the second hotel 
business which was started was in the 
-plaintifs name and the first defendant. 
admitted that the plaintif was helping 
him in that shop. Further it was the 
plaintiff who was submitting’ the sales 


tax returnsfor that shop and tle ration- 


card was also obtained in the name of the 
‘plaintiff in 1965 as admitted. by the first? 
defendant and the accounts for the shop’ 
were all written in the ylaintiff’s name. 
Tte first defendant further admitted in 
his evidence that he paid the: first pre- 
mium for the insurance policy which was 
taken ovtin the name of the plaintiff from 
Out Of the plaintifl’s ‘personal accounts”; 
“When asked whether it_was from the 
business funds, he answered ‘‘May be, 
T do not know how he paid.” . The fact 
that the licence for the second 
‘business was taken Out in the name of 
the first plaintiff as well as the fact that 
‘item 3 was purchased-jn the-name of the. 
‘frst pleinti£é and nO motive hasə been’ 
‘satisfactorily furnished by the first’ defen- 
dant for having taken Out the licence for 
‘that shop in the name Of the first: plaintiff 
and no mCtive has been even Suggested 
for the purchase Of item 3 benawi in the 
name Of the first plaintiff are all indica- 
tive Of the acquisitions having been 
‘made with the incOme accrued -by the 
joint efforts of the two brothers. 


2. Item I was purchased under’ Exhi- 
bit D-31, dated 6th April, 1956 for a 
‘sum Of Rs.19,000and out of that conside- 
tation. Rs. 14,000 was paid in cash and 4 
sux Of Rs. 5,000 was adjusted by the exe- 
-cution Of a mOrtgage hy the first defen- 
dant to the vendor ; and subsequently, 
the mortgage amounts were. paid off 
during the year, 19667 Thovegh the fitst 
deferdant contends that these payments 
-were made from‘ out Of the income from 
the races, we are unable to accept this 
contention which was rejected ‘by the 
learned trial Judge alsó. This purchase 
Gyas-at a time when the second shop which 
ML y—65 
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was a military bctel was yielding profits 
and the mortgage amounts had heen 
paid off during the time when the second 


: shop wes yielding profits.’ 


2%. Item 2 was purchased under Exhibit 
D-62 in.the name of Ethirajulu Naidu, 
the father-in-law Of:the first defendant 
and maternal uncle ofthe first plaintiff 
and the ‘first defendant, on 20th July,1966 
for a sum Of Rs. 7,500. -Out of that 
amount Rs. 5,600 was adjusted towards a 
mortgage and Rs. 1,900. was paid ir cash. 
The sum Of Rs. 5,600 adjusted towards 
the mortgage- included Exhibit D-54 


. dated 30th November, 1953 which mort- 


gage was standing in the rame of the 
fist plaintif, This would also indicate. 
the mixing up Of ircome.— 


24. ‘Iter 3 was purchased under Exhibit 
P-46, dated 22nd July, 1969 ‘nthe name 
of the: first plaintiff and though it wes 
contended by the first defendant - that it 
was a betiami. purchess; no motive hes 
been :suggested for such a benami: pur- 
chase. Therefore, undoubtedly, the in- 
come accrued by the joint efforts hy the 
brothers had been mixed up with the 
personal income of the first defendant 
from the ‘races and these properties had 
been acquired, ; 


25. The next question is what is the Je- 
sultant« position ? We ate in entire 
agreement with the:learned trial Judge 
when -he says that-the true legal position 
therefOre is that these two brothers will 
be co-owners and tenantsir cOmmon end 
each will be ertitled to a half share. 


a6. Co-ownersbip is a relationship which 
springs.and slopes from cOnsersus ard 
contre ct.- Legisleticn has only -imprin- 
ted on. the concept Gf co-Ownership’ cer- 
tain rights which have a supervening 
effect which are declaratory of the rights 
‘inter seas between cO-Owners. The legal 
relationship is atweys knitted in a frame- 
work Of jointness and no One therein can 
predicate with~ certainty as to what por- 
tion of the property held in common is his; 
2nd an element of irseparability is in- 
hered in the doctrine of co-ownership. 


.WEat can be predicated by reason of 


section- 45 of tke Transfer of Froperty 


Act and by invoking the principle of 
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quasi trust in tke Indian Trusts Act is the 
quantum Of rights cf such co-owners in 
the entirety Of the property. Such quanti- 
fication of rights Of eack of the cO-ownrers 


in a given property depsnds on the facts - 


and circumstances Of each case. It is 
for tte purpose Of providing a just rule 
for weishirg and appreciating the value 
or interest Ofe cO-Ownrer ir, JOint prc perty 


that the rule-cf equity is evolved in sec: 


tion 45 of the Trarsfer cf Property Act, 
which runs as follows :— 


` ¢ Where immovable property is trans- 
_ ferred for consideration to twO Or 
more persons, arid such, consideration 
is paid out of a fund belonging to them 
in common, they: are, iù the absence of 
a contract to the contrary, respective- 
ly entitled to interests in such property 
identical, z5 nearly as may be with the 
interests to which they were respec- 
tively entitled ir the fund; and, where 
such consideration is paid: Out of 
- separate funds belonging to them res- 
p2ctively, they are, in. the abser.ce of 
a comtract-to the contrary, respectively 


entitled : to interest in Suck property 


in prop?rticn to the shares of the consi- 
deration which thev- respectively. ad- 
vanced. In.tkte absence of evidence 
as to the interests in the fund tc wtich 
- they were respsctively entitled, or. as 
to the shares which thev: respectively 
advanced, such persOrs shall be pre- 
sumed to be equally interested . in the 


property”. 
Therefore, if the source of the purchase 
price or the cCnsideration for the invest- 
ment in a joint erterprise emanates from 
a‘cOmmon fund, then the stares of each 
of the co-owners or ‘cO-entreprerevrs 
weuld be the sare as their interest in 
that cCmmon fund. This equitable ad- 
justment of rights is subject to £ contract 
to the contrary. ‘If, therefore, there’ is 
evidence that twO Or more. persons pur- 
chased tke property Or an interest in the 
|property, then tke rule in section 45 of 
ihe Transfer of Property Act would be 
jautOmeticelly attracted, unless the parties 
have cortributed otherwise in the matter 
of their quantum Of interest in tle joirt 
property. The fact tłat the property 
was purchased in the rame Of One Cf tke 
coowners, would not make a serious 
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dent on the above rule of gcod consciences. 
provided however it is established by 
acceptable eviderce that such purchase 
in the name Of cO-Owrer was by accident| — 
or by corsent and tkat the consideraticn 
fcr suck purchase emerates from a com- 
mon fund. It is this rule Of justice-[’ 
equity ard good corscience which is rel- 
terated in the Indian Trusts Act by the}! 
provisiors which deal with quasi trusts as 
they arè styled in legl parlance. 
section 94 Of the Indian Trusts Act, which} 
is residuary in character, a provision is}. 
made tO’ cOver cases where the legal and : 
equitable interest are not united in thep: 
seme persCn, Section 94 of the Irdien}: 
Trusts Act provides- ‘that the person hav- 
ing possession cf property in ‘which be 
has not tke whole beneficial interest rust 
hold the property.for tke benefit of the 
other persons having such interest. -tO 
tte extent necessary tO satisfyo their ' 
just . demands. -Section g5 of the 
Indien Trusts Act makes the position 
more clear and higtlights tke óbliga-- 
tions, . duties, < liabilities . ənd disabi-- 
lities Of such a person holding the pro-- 
rty in his name but not having both the 
legal and the equitable’ interests united in 
him. In a proved case of such a holding. 
of property by an individual ir. his own 
name, but for the benefit of ethers, whol. 
are alsO-interested in it, tre individual} 
has accepted his p2sition as a constructive 
trustee Of such property and he has to 
hold the same for and on behalf of the 
erson fOr whom and:for .whOse benefit’: 
he holds it. Excepting for certair right 
which he has to deal with the said property 
for the conjoint benefit of himself and 
other cO-Owners, he cannot project in 
himself a title which is inconsistent with. 
or derogatory to tke otber title of the co- 
owner. Secticr 96 of tre Trusts Act says 
shere a tenant for life, co-owner, mort- 
eagee Or Cther qualified Owner Of any ' 
-property, by availing thereof of his posi- 
ticn as such, gains an advartage in dero- 
gation cf the rights Of the. other persons.. 
interested in-the property or whore eny: 
such owrer On representing -all persons 
interested ir such property, gains any- 
advantage. he mvust:hcld for tke tenefit: 
of all persons so interested the advantage 
go gained, but subject to“*...” It therefore 
follows thet tke concept of co=ownership| 













hes certain peculiar rights and liabilities 
attached to it and that is why it is accep- 
ted law that e co-owner cannot even by 
the mere pCssessOry title of the property in 
him claim the same by adverse possession. 
One can be said to hold 2 property ad- 
versely to the Other, provided itis Oper, 
continuovs and public possession which 
is to the prejudice of the Other co-Owner. 
Since such ‘ccntinuous and Open- and. ad- 
verse p2ssession by one cO-Qwner against 
the other is not p?ssible,having regard to 
the indivisible and well-krit” rights -of 
all co-owrers Of the totality of the pro- 
. perty, OMe co-Owner cannot set up en 
adverse title to tte prejudice of the other 
jco-owner, though he mav be for all physi- 
ical purposes incorporeal possession Of the 


‘concerned prcpertv. 












if 


‘ 
i 


27. Such being the accepted notions, 
wtich are irextricably connected and 
annexed to the doctrine of cO-ownership, 
we are unable to agree that, in the in- 
„stant case, one brother who purchased 
the property in Tis name but with a 
-cOommor fund earned bv the exertions 
of himself and his brother, could set up 
ar. exclusive title in himself ard ward off 
the just and equitable claims of the other 
‘brother in the suit properties. 
e 


28. Though strictly speaking, the plain- 
tiff and the first defendant cannot he 
deemed to have formed ajoint Hindu 
family stillwhete a person acquires certain 
prc petty with the lelp of funds v hich be- 
longed to him jointly with the other and 
are available in Fis hands, the co-owners 
are entitled in equity to the preportic- 
nate interest ın the newly acquired-prc- 
pertes and a suit for partition cannot be 
resisted merely On the ground thet tke 
co-owners dO not strictly form a joint 
‘Hindu family. (vide Arokia Manikaran 
ard auotker V. Sowarivaru Manikaran and 
others, 


29. Jn Cooke v.Aead*,an unmarried couple 
acquired, a hCuse by their joint efforts for 
their joint benefit, though the land was 
acquired by the man in his name for the 
purpose Of building a bungalow fer nim- 
self and his mistress tO’ set up home tOge. 





1, (1952) 8 D.LiR. Tr.-Co. 203. 
2. (1972) 2 All E.R. 38. 


RAMASWAMI NAIDU 7. SHYAMALA DEVI (Paul, F.) 


the proceeds, the 
-contributed funds for the purchase of ano- 


house, which was purchased 
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ther, with the mistress rot contributirg to 
tke purchase price of the land, but Felp- 
ing the man in the physical work cf build- 
ing the bungalow and contributing to tre 
morteege instalments and Other expenses; 
end the propertv was subsequently sold 
after the couple had separated. It was 
held that the man held the prezerty on 
trust for hinself and the woran benefi- 
cially. -Jt was held that the corstructive 
Or resulting trvst imposed by the Courts 
on the legalowrerir tle cese ofa husband 
and wife who by theirj¢ int efforts acquired 
property to be used for their joirt bene- 
ft, applied to a man ard his mistress who 
acquired property by treir joint eforts 
with the intention of setting up home 
togetl er. l 


30. In Macdonald v. Macdonald?! a husband ` 


and wife lived witk the wife’s mother ir. a 
cottage of which the mother was the tenant 
for life and the wife was remairdetman 
and the cottage was later sold and out cf 
mOther and the wife 


ther dwelling-house, ‘which, however, was 
purchased in the.name Of the busbar. who 
mortgaged the house as sole mortgagor, 
in Order tO raise the rest of the purchase 
price and the furniture for the rew house 
was provided by the : wife - and: her 
mother, On the question as to who was 
entitled to tre house, it was held that the 
Court was Satisfied that the wife, the 
husband and the wife’s mother had. each 
a substantial bereficial interest ir. the 
as a joint 
farrily enterprise ir. order to provide a 
home, and, since no precise calculation 
of their interests wzs pCssible, they should 
be regarded as having been entitled bene- 
ficially in equal shares. 


31. In Ball v. Bull*, tke plairtift and 
his mOther, the defendant, together pur- 
chased ‘a freehold house, the 'plaintif 
contributing a larger part'Of the pur- 
ckase price than the deferdant and the’ 
conveyance was taken in his name ; and 
the mOney contributed by the’ ‘defendant 
was not intended tO be a gift from her 
to the plaintiff and the parties lived toge- 
ther in the house tiil a’ particular year 





1. (1957) 2 AIE.R. 690. 
2. (1955) 1. All E.R, 253. 
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when the plaintiff, married ard it was 
arranged tren that the defendant sould 
Occupy two rooms while the plaintiff 
end his wife should occupy the rest of 
the house. Subsequently 
arose between tke parties and the plain- 
tiff brought an action for possessicn, of the 
rooms occupied by the defendant, It was 
held that since the effect of the purchase 
of tre hovse was tkat the plaintif# and 
the defendant became beneficial tenants 
-in common of the proceeds Of sale of the 
property which was subjected to the sta- 
tutory trust for sale, the defendant, had a 
right to participate in the erjoyment Cf 
the property until it wes sold and the 
plaintiff’s action for possession failed. , 


' 32. In Halsbury‘’s Laws of England, 
Third Ediiicn, Vo]. 38, page 88, it has 
been observed that the principle that the 
property is deemed to be held on a reSult- 
ire trust epplies where several persons 
purchase property in the rame Of cne ; 
and where, however, twO Or more per- 
sors purchase prcperty in their joint 
names or transfer prcperty into their 
joint narres, to contribute the purchase 
mOney Cr property in equal shares, they 
hold tke property as joint ‘tenzpis with 
benefit of survivorship botb at law ard 


iv eqvity, vrless there is evidence of 2 | 


contrary intentior on their pari at the 
time of the purchse Cr transfer or there 
are circumstances frem which such an 
_ intention can be inferred ; and if they 
contributed the pvrchase-money Cr pro- 
perty in vnmequal shares, whetker the 
property is prrchased ir ‘the rare of 
One or ir their joint wames, there is a 
tenancy in cCmmon between them ir 
equity, thcugh everin this case the equi- 


THE MADRAS LAW JOURNAL REPORTS 


differences _ 
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distributed between rival claimants 
and there is no otber basis for divisicn. ` 
“I think that the principle which ap- ` 
plies here is Plato’s definition of egua- 
lity as 2 ’shOrt of justice’:If you canrot 
ae any other, equality is the proper 
- - basis,’ : i 


34. In-the case row before us, it having 
-been proved that the acquisitions of the ® 
A schedule properties were made ‘by the 

joint efforts and with the income accrued 

from the joint efforts of these brothers, 
which Fad been mixed up with the per- 

sonal incOme Of the first defendant from.. 
the races,in the absence Of evidence as tO 

what-exactly was the contribution made 

by the respective parties towards these 

@cquisitions and in the absence Of any 

agreement between the two brothers as tO 

their respective interests in the joint. 
acquisitions, the plaintiff will be certainly. 

entitled to his balf share in the A schedule 

properties, We therefore confirm the 

judgment and decree, of the learned single > 
Judge on the original side and dismiss 
thisappeal, (O.S.A, No, 81 of 1975 with 
costs). i 


R.S. 0.S.A. No. 81 
-- + of 1975 dismissed. 
| ALS. No. 216 of 1971 

and A.S.No. 615 of 


abated. 


table tenancy in con mcn mayberebutted | 


by evidence Cr circumstances. _ 


33. Snell has observed in his Principles 
-of Equity (Twenty-severth editicn) at 
“page 38: 

« (C) Equal division: 

(1) the principle. In addition toeg- 


- uity’s ancient dislike Of a Joint tenancy — 


the maxim ‘equality is equity’ may be 
illustrated by a number Of more modern 
instances. In general, the maxim will 
be applied whenever property is to be 


T] 

f.) 
IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS. 


PRESENT: —P. Govindan Nair G7. ‘ond 
A Varadarajan, F. 


S.G. Desai 7 .-  Appellant® 


The Director of Education, Govern- 
ment of Pondicherry, Pondicherry 
) .. Respondents. 


Indian Evidence Act (1 of 1872), section 115— 
Equitable estoppel—Appellant B.Sc, Graduate 
with Honours from Karnataka University — 
Appointed as a Senior Instructor ir Chemistry 
‘in Motilal Nekru Polytecknic at Pondicherry 
—Education Department: of Pondicherry Govern- 
ment invited applications for tke posts of 
Assistant Professors and Tutors ete.— 
Qualification for post of Assistant Professors, & 
first or second class, M.A.JM.Sc. or B.A. 
(Hons,){B.Sc. (Hons. )in the subjects concerned 
— Appellant applied and appointed as Assistant 
Professor of Ghemistrp, Tagore Arts College, 
Pondicherry — Appointment temporary and 
liable to reversion at any time—Appeliart ap- 
beinted Examiner by University of Madras 
Jor certain examinations, including Chemistry 
examination for the Pre-University id func- 
-tioned as such— University of Madras finding 
appellant “to be only a B.Sc., Graduate with 
(Hons.) and not a B.Se., (Hons) Graduate, 
held ke was not qualified for the post of 
Assistazt ProfessohR—Appeilant was issued 
show cause notice by the Director of Education 
Government of Pondickerry—Replp by appel- 
lant admitting that ke wos not qualified for 
-the bost of Assistant Professor with request 
to obtair. exemption from the University of 
Madres . for cortinuing him as Assistant 
Professor —Reversion of appellant to post 
of Senior Instructor by the Director of Educa- 
tion Govenment of  Pondicherry—Reversion 
whether liable to be quashed —Principle of 
equitable estoppel, whether availabie to the 
appellant against the Government. 


Held, In the present case, there was no 
representation On the part Of the Govern- 
ment Of Pondicherry that the eppellént 
hed the requisite educational qualifica- 
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tion, and the appellart did not proceed 
on that basis and submit his application 
fOr appointment as Assistant Professcr. 
Therefore, it is rot Oper to the appellant 
to contend that there was any equita- 
ble estoppel against tł é respondent, There . 
is nO question of any estoppel, equitable or 
otrerwise, against the respondent, The 
appellant did not place reliance on any . 
representation by the Government ard 
has not. ckanged his positior to his detri- 
ment, On tte other hand, it was tke 
appellant that made tre representation 
which has since turned out to be incor- 
rect, that te held the B,Sc., (Hons.) 
degree. On the basis of ttis represen- 
tation which appears to have beer, ac- 
cepted to be ccrrect without proper veri- 
fication he was selecied as Assistant Pro- 
fessor by the respondert, It is. the res- 


‘ pondent who had acted to his detrimert 


by acting on tFis representation on- the 
part of the agpellant and there was no 
change of the position of the appellant 
to Fis detriment. On the Other hand, the 
appellant improved bis position as As- 
sistant Professor which “is a higher post 
tran the Rest Of Senior Instructor at the 
Polytechnic at Pondicherry, -which be 
had held on the date of his appointment 
as Assistant. Prcfesscr, [Para, 8.} 


The appsllant’s appointrent as Assistant 
Professor’ was’ stated in the order of 
apprntment itself to be purely tempo- 
rary and he was irfcrmed that be may 
be reverted to his Origiral post as Senior 
Instructor. The respordent was bound 
tO maintain a standard cf qualification, 
necessary fcr»an Assistant Professor in 
the interest, Of students, and therefore 
it Owed a duty tO the public and corse- 
quently ‘the principle of equitable estop-- 
pel cannot fairly Cpsrate agairst the 
respondent. . Moreover, the ‘appellant 
know the real state Of affairs as regards: 
his educational qualification, It would 
appear from the -circumstances of the 
case that tke selection ‘-bcard was not 
aware that. the appellant did not hold 
the B.Sc,.(Hons.) degree which he repre- 
sented to do in his application for appcint~ 
ment and that the B Se, degree which. 
he really had was not equivalent to 
the B.Sc. (Hons.), degree’of the Uriver- 
sity cf Madras. - EPa 8.) 


“O18 


Jn the present case the appellant who 
had obtained a B.Sc. . degree with 
Hons, after urdergoirg a 2 years cOurse 
must have known tkat he did not hold 
ithe B.Sc. (Hons.) degree when he made 
the application for appointmert as 
Assistant Frofessor sayir.g therein that 
he teld the B.Sc. (Hons.) degree qualifi- 


cation, Therefore it is rot cpr to tim 


i 


. to contend that there is any estoppel, 


equitable or’ otherwise, 2gaînst tke res- 
pordert. 2 4 -LPara. 9.} 


Moreover, the appzilant Fad not come 
to Gvrt-with clean hands, fcr even 
after impliedly adirittirg ir his letter 
that he did not possess the requisite 
qualificat‘on, ramel, an equivalert to 
“B.A. (Hons.) degree of the University 
of Madras, he requested the Govern- 
mert of, Pondickerry to Set exemption 
from: the University of Madras to erable 
him to continue -as- Assistant Professor 
without reversion as Serior Instructor 
in the. Polytechnic. He, had alleged in 
‘tke affidavit filed in support of his 
writ petiticn that he was 2 graduaté 


of the Karnataka University with.B.Sc:- 


.(Hors.) degree in Chemistry and in 
his explanation Fe informed the respon- 
dent tkat he was fully qualified for 
appointment as Assistant Professor in 
-Ghemistry according to relevant rules. 
“Ike app?irtment of the appellant was 
purely temp?rary and he was so informed 
by the order of app?intment itself. 
“Therefore, it would rot be opan to the 
appellant to conterd that he had a 
right to tke* post of Assistant Professor 
ard could not be reverted to his Original 
-post. [ Paras. 10 and 11.] 


“Cases referred to: — 
| 


-Uma Shankar Misra y. Board of High School 
and Intermediate Education, U:P., Allahabad, 
A.I.R.-1974 All. 290; `N. Ramanatka 
-Pillai v. The State:of Kerala, (1973) 2 
S.G.C. 650 : AJ.R.-1973 S.G. 2641; 
.Mohort Bibee v. Dhermodas Ghose, (1993) 
T.L.R. 30 Cal. 599 : 30 J.A., 114 : 55 
-Bom. L.R. 421 : 7 Gal.W.N, 441; R. 
Venkata Subbu v. The Director of E forcement 
-New Delhi (1969). 1 M.L.J. 281; Issardas v. 
Collector of Madras, (1959) 2 M.L.J. 136: 
41959) M:L.J. (Crl.) 601 : 72 LW. 
426 ALR: 1959 Mad. 528. 0 2 — 
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Appa] uuder clause 15 of the Letters 
‘Patent against the order Of the Horour- 
able Mr. Justice Ismail,dated 11th April, 
1974 and made in the exercise Of the 
Special Original Jurisdicticn of the High 
Gourt in W.P. No. 353 of 1974 presented 
urder Article 226 of the Constitution . 
of India to issye a writ Of certiorari 
calline fcr the reccrds relatirg to the 
proceedings No, 20428-Est.I/D5/2330,° 


“Education, from the Directcr cf Educa- 


tion, Government of Pondicherry, Pordi- 


‘cherry. ard quash. the crder therein 


dated 2rd February, 1974 with costs 
of the petitic ner. s ae ans 


-M. 


4. R. Narayanaswamy, for Appellant, 2 
T. Samasundaram, for Goverr.ment fleader, 


for Pcndicherry, for Respondent. r 


‘The Judgment of the Court was delivered 
-by . ; ; 

Varadarajar,, F.—This - writ ‘appeal 
‘has been’ preferred agairst the .Order.of 
Ismail, J., dismissing Writ Petiticn No, 
953 of 1974 (P) which had been filed, 
by the aypellant to issue a writ Cf cerio- 
rari ard quash the respsndetv’s Crder 
dated 2nd February, 1974 in proceed- 
ings ‘No. 20428/Est.1/D5/2330—Ecuca- 
tion." i: 7. ee 


2. The appellant had obteired a B.Sce 
-degree with Hors. frcmthe Karnataka 
University ir- 1957.” ‘After he had worked 
in a College at Bellary ir. Karrataka 
State fo about 5% years, he was appcin- 
tedasa Senior Instructor in Chemistry 
in, Motilal Nehru Pclytecknic at Pondi- 
‘cherry cn 3rd. February, 1965. The 
‘Educatior, Department cf the Govern- 
nent cf Pondicherry invited applica- 
ticrs in the rewsp3pers Cn 1gth Jure, 
‘1968 fcr the post of Assistant Prc fessCrs, 
Tutors ‘etc. The '. qualificaticn pre- 
cribed for the post Of Assistant Professcrs 
‘was first er second, class M.A./M.Sc., 
or B.A. (Hors.)/B.Sc, (Hms) in the 
subjects crcerred. The appellant 
applied fcr the post Cf Assistant Pro- 
fessOr and was appoirted as Assistant 
Professor of Chemistry, Tagore Arts 
College,Pcndicherry, by 2n order, dated 
A7th July, 19€8, which stated that the 
appointment was purely temporary and 
thet te was liable to be reverted tt his 


1 


` 


1) 


old post at ary time. While he corti- 
nved to furcticn as Assistart Professor, 
he was appointed as ar. Examirer by 
tte University cf Madras for certain 
examinatiors, ircludirg tke Chemistry 
Exarirnaticn for tke Pre-Uriversity 
students. While he was furctioring 
as Examirer, scme psrscns who Fad 
®furctiored as Examirers with Fir, 
wrote to the University of Madras 
that he was only a B.Sc., gradvate wth 
Hons. and not a B.Sc, (Hons.) 
eraduate and that he had secured appoirt- 
mert as Assistant Professcr in the Tagore 
Arts Gollege, Pordickerry, by. misrepre- 
senting his educational qualifications, 
On these representatiors, both the 
University cf Madras and tre Tegore 
Arts College, Fondicherrv, made enqui- 
ries. The Government cf Pcrdicherry 
was informed by’ the Ur.iversity . of 
Karnetaka that the University had only 
a B.Sc, degree ard not B.Sc. (Hors.) 
degree in 1957 ard that candidates who 
passed. the examinaticn in the First ard, 
Secord class in that year were declared 
to have passed the Examiration -with 
Honours 2rd it wes, however, net equi- 
valent to the B.Sc. (Hors.) cegree of 
the Madres University. After that 
clarificatior®? the Syndicate cf the Univer- 
sity of Madras resolv-d to irform ‘the 
Principal of Tagcre Arts College, Pondi- 
cherry that the appellant was rot ‘quali- 
fied for appoirtment as .Assistént Pro- 
fessor. Thereupon, the respovdert, the 
Director of Education, Goverr ment -Of 
Pondicherry, infcrmed the appellant 
by notice, dzted %th April, 1973 thet 
as he did not.possess a degree equivalent 
to the B.Sc. (Hcns.) cr M.Sc. .degree’.of 
the University cf Madras, it was rot 
possible to retain him as Assistant Pro- 
fessor and called, upon tke appellart 
to show ‘cause within 15 days cf the 
receipt of the cOmmuricetion why he 
should. not be reverted to his original 
post of Senior Instrvctcr., In his reply 
dated gth , April, 1973, the appellant 
impliedly admitted that he was not 
qualified to Fcld the- post of Assistant 


Professor ard requested -the Gcvern-. 


ment of Pondicherry to obtair..exemp- 
tion from the ‘University of’ Madras for, 
continuing tim as Assistant Professor 
without reverting him as Sericr Instruc- 
tor, The respondent, however, rever- 
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ted Fim by order dated 2rd February 
from tte post. cf Assistant Prcfes- 
sor to his Griginal post of Senior Instruc- 
ter, which he. held pricr to his app?int- 
ment-as Assistant Professor in 1968. 
The writ petition was filed to quash 
that order dated 2nd February, 1974. 


g. In the affidevit filed ir support: 
of tte writ petiticn the eppellart has 
stated thetle isa graduate Of tte Karna— 
taka University witt B.Sc.  (Hons.) 
degree‘ir. Chemistry ard tkat in his 
explanation dated 9th April, 1973, he 
informed tke respondent. that he was 
fully qualified for appointment as Assis- 
tart Professor in Chemistry accordirg 
to the relevant rules. He denied that 
there was apy suppression Of any fact 
or, bis part regarding his educational 
qualification and’ conterded trat after 
verifying his credentials--and appoint- 
ing him as Assistant Professor, it is not 
just and proper for. the Government of 
Pondicherry to say that he did’ rot 
possess the’ requisite quelificaticn, “The 
impugned. order dated 2nd February, 
1974 does not give any-reasOns ‘et all 
for the ‘reversicn. and is arbitrary and 
mala fide. The respondent has not 
menticred the allegéd grourd of -want 
of necessary qualification in the impugn- 
ed order as it would be illegal by reason 
of the principle of equitable estoppel. 


4. The respondent- contended in the 
counter-affidavit that the appellant 
passed off his B.Sc.tdegree with Hens. 
as B.Sc. (Hons.) degree, though they 
were--not ‘equivalent. - This fact vas: 
known only to the appellant and could 
not be discovered by the Selecticn’_Ccm-- 
mittee with the Ordinary care. There- 
fore, it was NOt Open to the appellant to 
contend that the respondent is not entitled! 
to question the lack of recessary .qualifi-- 
cation or, the pait of the appellant.. 
Tte: appellant did not produce his. 
origiral degree or even a duplicate 
thereof, in spite Of communications dated 
96tt May, 1971, 12th June, 1971 ard. 
16th July, 1971 calling upon him to do 
soard he stated in‘his reply, dated 20th 
July, 1971 that he did not understend 
the recessity for production of tke degree.. 
He was given adequate Opportunity 
to represent his ease. In his -teply 
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dated gth April, 1973 he admitted hat 


he was possessing a degree. rot equivalent: 


to tte B.Sc. (Hons.) degree of the Univer, 
sity of Madras, brt. requested ike; 


Government of Por dicherry to take a. 
Jenient view and obtain exemption fom: 


the Uriversity of ‘Madras and permit 
him to cOntinue as Assistant Professor. 
Je was reverted Only for lack of quali- 
ficetion to hold the post of Assistant 
Professor. Furtter, the. aprellent’s 
appointment was purely tew porary and 
gn the circumstances tke respondent 
was entitled to cancel lis appomtment. 
It is a matter of contract between tke 
parties ənd tre. appellant has no right 
to claim the post of Assistant Profes- 
SOT., . Loe. : 


5, Ismail; J., Observed in his order 
that.: the .appellant holding a B.Sc. 
degree with Hors., obtained after 
wndergoitg -a tvO-yeers course, covld 
-not ‘have imagived: thet the had tke 
B.Sc. (Hors.) degree and > considered 
that he “was qualified for applying -for 
the pst of Assistant Professor, The 
flearned Judge noted that the appellant’s 
educaticnal qualification: ‘was entered 
s. BSc. with Hons in his service 
register; Buz the learned Judge cpined 
that it is unnecessary tO g0 irto the 
question whether the appellant “has 
misrepresented his educational ‘qualifi- 
cation or not. - The’ learned Judge 
sejected the contention that there wes 
any equitable estoppel in this cese on 
tre ground that there was no represen 
tation on the part of the Government 
of Pondicherry and the appellant did 
mot place any reliance On any such 
. representation: and had not charged 
his position to his c- detriment. The 
dearned. Judge further, held -that the 
appellant - had been. informed by the 
order of appfoimtmert tat it was 
purely temporary and be was liable to 
be reverted tO his old post at any time 
and that; trerefore, it was DOt Open tO 
the appellant to contend’ that he bad a 
right to the post of Assistant Professor 
-and that there is any equitable estoppel. 
In this view, the learned Judge . held 
that no interference with the impugned 
order by..exercise of the powers confefr- 
ead under Article 226 of the Constitution 
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of India was called for, and he dismissed 
the writ petition ‘without costs,’ 


6.' There is no dispute that. tke 
educational qualification prescribed in 
the “notice calling for applications for. 
the post of Assistant Professor was‘ First 
or Second Class M.A./M.Sc. or B.A. 
(Hons.)/B.Sc. (Hons.) in tke subject 
concerned, that the appellant mentioned, 
his educati¢nal qualificaticn in his appli- 
c2t0n for appointment as Assistant’ Pro- 
fessor as B.A. (Hons.) which appears to 
have required a _ three-years course 
and that, as a matter of fact, he. held 
Only a B.Sc. degree with Hons. 
which could be obtaired after under 
going a twO-years’ cOurse and was net 
equivalent to the B.Sc. (Hons.) degree 
of the. University of Madras. Nor was 
it disputed that the appellant impliedly 
admitted in his letter dated gth April, 
1973-that he did not possess the requisite 
qualification’ ard that he -requested the 
Government of Pondicherry to , obtzin 
exemption frcm the University of’ Madras 
and, permit him to continue as Assistant 
Professor without reversion as Senior 
Instructor. Jn these circumstances, we 
are uPable tO see how there was no 
mistepresentatior in the application for 
appoimtment as Assistant Professor..as 
regards his educational qualification. > 


7. We find that the appellant bas been 
given all opportunities. for ‘representing 
his case. The fina] representation mede 
by himi was by way of a request to the 
Government Of Pondicherry to obtain 
exemption from the University of Madizs 
as regards his educational qualificaticn 
and psrmit him to continue as Assistent 
Professor without reversion as Senior 
Instructor. We are, therefore, unableé 
to accept tke appellant’s contention 
that he was not given reasCnakle oppor- 
tunities tO represent kis case. Such a 
contention does not appsar to Lave been 
made On his behalf before the learned 
Judge who dismissed tre writ petition, 

8. The learned ccunsel for the appel- 
Jant relied upon the decision in Uma 
‘Shankar Misra v. Board of High School and 
‘Intermediate Education, U-P., Allahabad and 


* others? and contended that the’ Selection 





-~ 
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Committee, which’ considered the appli- 
catiors for appointment’ as © Assistart 

Professor, looked into tké’ qualification- 
of tke appellant and appointed -him’ 
after knowing. that he held: only: the” 
B.Sc., degree with Honours and tbat 

the respondent is estopped by the prin- 

ciple of equitable estoppel..frcm *con- 

etendingvafter.a period of six yearsiithat: 
he did not ‘have the. -requisite - qualifi- 

catitn. That decision’ will’ not apply. 
to the facts cf the- present. case. ‘There? 
the’ petitionér’s-rame was publisked. in- 
tle recognised newspapers ĉas having 
passed the High Schcol Supplement: ry- 
Examination in 1968, On that -bisis- 
he. proceeded: and in due course ‘be 

pessed the B.A. Fart I: Exaynination,. 
But-in 1071 he. was required to show 

cause why action should-rot -be ‘taken 

against Fim for getting-undue- admission 

into the. ‘ interrrediateo ‘coursé. Tere: 
was no evidence to show that tke peti- 
tioner was gvilty of. any fraud,” mis-- 
representation; suppression cf factster 
Jack Of bona fides, In \thoseo\cirevms: 
stances it-has been held by:Prem Frakash~ 
J- of the Lucknow Bench of tre AHahe-: 
bad High Court in that case that the 

Board and the College: acted in a marner 

whick amounted to ,recogniticn -of the 

petitioner.. having been: duly admitted 

to tke- intermediate, cCurse Of- study 

and tkat being .s0, when tle :Board had 

remained inactive for a cOnsiderzhle 

time, the. transacticn, althcugh origi- 
nally. had become, impeachable, . has 
become uvin peachable and the petiticrer 
can legitimately-invoke the.-bar of equi- 
table estoppel -against the Board, In 
the present case, POwever, , there- was 
no representation On. the part.of: the 
respondent: tkat the .appallent.bad -the 
requisite qualification, and _ the-, appel- 
lart did not proceed On that basis-end 
submit his applicetion, for appcint- 
ment as Assistant Professor, Therefore, 
it is not Open to the appellant tó contend 
that there,'was any équitable ‘estoy pel 
against tke respordent,- There is no 
question of any.estcppel, equitable, or 
Otherwise, ‘against the respordtnt: in 
this case, for d5 Observed" by Isn ail, |J., 
tFere was nO representation On tke pert 
of tte Government Of: Pordicherry thet 
the afpellart had‘the necessary .que lif. 


ML J—66 z 
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cation’ and the appellant did rot place! 
reliance Or ary sich represetteticn-‘and! 
hed’. not changed his’ pdsiticn {ò his 
detriment. On the othef. band, it was 
the appellant tFat madz the represente-|. 
tion,*which has sin¢e-turred ovut tc be 
incorrect, that he held the B:Sc. (Hons.) 
degree- and it is on the basis of this 
tepresentatiCn, which appears to have 
been, accepted to be correct’ witkovt; 
proper ‘verification, he was selected ` asl 
Assistant Professor by the‘ respondent, 
It is the respondent who- had acted to 
its detriment by actihg-on this repre- 
sentation or, the part Of tke’ appeilen | 
and there was.nC change ‘of pesiticn ‘of 
the appéllant t0 Tis detriment: On the, 
other. hand, the appellant .improved! 
his p®siticn by-tis selection as Assistant! 
Professor which is a post higher than 
the post Of Senior InStructcr, ‘which hel 
held on thé date Of his appointment as 
Assistant Professor. In -W. Ramanatha} 
Pillai v. The- State of ‘Kerala and another, 


e 


it has been cbserved : 


e r pet e te 8 8 
£*The “High Court was ccrrect ir hoid- 
ing that no.estoppel covld arise against- 
‘the State in regard to abcliticn ‘of 
p ‘Tke- : appellant - Rámanatha. 
Pillai krew tat the post was tempo- . 
rary. In American. Jurisprudence 2nd 
at page 782 paragraph 129 itis statedr— 


‘Generally, a State is not-subject to 
an estoppel to the same ‘extent ag 
an, individual or.a private. cCrporation, 
‘Otherwise, it might. be rendered help- 
(less. to, assert its powers in Govern- 
ment: “Therefore asa gereral.rule the 
doctrine of estoy pel will not be: applied 
against the Stete in its Governmental 
»public:, or sOvereign cafiacity. - Anr ` 
exception however arises in the appli- 
ication Of estoppel to the State -where- 
it is necessary” tO prévent -fraud cr 
manifest injustice.?: -0C.. | Py 
-ore ure ode Sa 
The estoppel alleged. by .tke` appellant 
Ramapatha Pillai was cn the ground l 
that Fe ertered into an ‘agreement and. 
thereby, changed. his position t9. ‘his: 
detriment, -` The High Court rightlyr-held - 
that the Courts exclude the operation 
of the doctrine Cf estopp2], when it is. 





"1. (1973) 2 $.0.C. 650: A.7.R. 1973 8,C, 264. 
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found that the authority against whom- 
estoppel is pleaded has, owed 2 duty to 
the public against whom. the estoppel: 
cannot fairly operate.” 


The appellan t’s app?intment as ^ Assis- 
tant Professor wəs stated, in the Order 
to - be prely 


con Aiar 


of. Senior “Instructor at any time. 
respondent was bound to maintain’ a 

istandard -of qualification ecessary for: 

an Assistant Professor in the interest, of - 
the students, and therefore, 
duty t0--the public, znd corsequen tly ; 
the princigle, of equitable est0 ppel,-can-. 
not fairly opzrate,,, against the régpon- 

dent, - * -More0ver, j the appe ellant- -kpew : 
the real state of affairs as regards his, 

educational qualification.. -It would, 

appzar fromthe circumstances of ‘tke - 

case that- the- Selection Board was nov 
aware thai the appellant didnot- holds 
the B.Sc. (Hons.) degree which he repre- 

sen ted to dO in his application for appoint- 

mant, and that? the’ B.Sc. degree with 

Honours which: he really had was not 

equivalent to the B.Sc.’ (Hons:) degree 

of. the Usiiversity of’ Madras. -© The 

Privy Govncil has Observed: in Mohori 

Bibee- v. Dhartnodas . Ghose, E 


~~ 
e 


“Section Tis of the Evidence “Ket 
(J of 1872) does not apply-to-3 case 
where the stdtemént reliéd’Cupon is 
made ‘to a-psrson'who knous’ the’ real 
facts and is not’ misled- by<tke untrue 
-statement. Theré' cah bë ro, _estoppal 
where’ the truth Of the m? tter is known 
to both- parties. Aa A Tr 


19. Jn the . “present. case the appellang, 
|who, had obtained; the. B.Sc, degree with 
{Honours after undergcinga, .tyo-years 
course, must haye, known that he did 
not hold the B.Sc. (Hons). degree when 
be made the application for appoint- 
mant as;Assistant- Professor saying therein - 
that -he: held the B. Sc (Hons.) degree- 
quelification.:. Therefore, it is not open 
to: him to contend! that there is any’ 
este EP equitable or Otherwise,- Pp 
he è respondent, : 


r 
m i ad 


1. (1993) ILL.R. 30 Gal, 539 (P.C.): 30 I.A- 
114: 5 Bom.L.R. 2l: 7 C.W.N. 441. 
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Xo. Moreover, the appellant had not 
come tO Court with. clean hands, for even 
after impliedly admitting in tis letter|' 
dated gth April, 1973 that he did not 
possess the requisite qualificaticn, namely 
an equivalent to the B.S.C. (Hons) degree 
ef the University of Madras, he requested 
the Government of Pondicherry to get 
exemption-from the University of Madras;]: è 
to- which Tagore -Arts Gcllege were hbe’ 


had been appointed as Assistant Profes-|. 
sor.was affiliated and permit. him. to): 
continué as: Assistant Professor with-|: 


Out reversion asc. Senior Jnstructor, 
He has,alleged, in the afhdavit: filed in 
support Of the writ- petition that he: is ali 
eraduate Of the Karnataka University)’ 
with B.Sc. (Hons.)--degree in Chemistry 
and. in his explanation; dated oth Apri, 
1973.,he: informed the respondent that. 
hewas fully. qualified for appointment 
as - Assistant c Professor in -Chemistry|' 
according to the relevant rules: A 
Division Bench of this Courtin R. Venkata ` 
Subbu and others.v, The~Dtrector of Lnforee- 
mert, o Enforcement Directorate, : New Delhi: 
and. Another’, has Be at pa ge ‘286: 
thus: 
**Acoording 0 the ‘Wearned: Aae 
General, it is very ‘Glear that -the peti-! 
tioners | “have Capptoached *the Court 
with’ unclean hends, in respéct ofa. 
‘discretionary remedy like cêrtiorari which 
bi isnot available’ ex debito justitlae, to a 
party tkús'seeking-to pollute the very 
~fcuntains! of justice, ` The maxim ‘ex 
- turpr ca causa? rion erilurtactio applies! in 
this case; and’ ‘there are’ ample autho-' 
 Yities! tost support | “this view. “The” 
learned “Advocate-General ‘would also’ 
place‘ reliance of ‘the other equally 
‘well-known maxim, nullus commodum 
caper “potest ‘de injuria 'sua, ‘propria (no 
- mun’ can’ take- advantage of his Own’ 
i wrong)”, a i uni 
And at: ‘page 293: oo 
We now come tį 
. tO., turpitude. lere, it seems tO me 
itat the ,mattér is clear beyond all 
doubt. The nature cf tke writ of, 
certirari has been ‘considered in several © 
authorities, . and, psthaps it is suffi- 
cient to refer to the decision of Rama-, 
ckandra Iyer, J., (as he then was) in’ 


L 





t 


1. (1969) 1 M.L.T. 281. , 


o the ground relating 


\ 


1] 


Issardaš. v, Collector ~ ‘of « Madras}. 
Undoubtedly, the, writ! cf ‘certiorari -is- 
issued et the discretion of the supericr. 
Court and-is ordirarily not & writ 

» Ofrigh t, except,in the United Kingdom; 
- Where the situation is- different when 
the Attorney-General prays for. the 

_ issue of this prerogative .writ, -But 
e  theləų has been stated in Halsbury’s 
. Laws of England, Volume X] (Simonds 
` - Edition) ;, page 140, in-the’ form that 
‘the’ writissves ex debito justitjae, trough 


- - + 


it is discretionary. i ae a E 


a ea ne te fe Ce ae 
**....0. Where “it is shown that the 
Court belcw- bas acted; witout juris- 
dictior ,Cr in excess Cf jurisdicticn; -if 
the applicaticr. is made by an aggrieved 
` party ‘and’ rot-merely, by ore cf the 
_public érd if the conduct of the party 
` ‘applying hes rot been: such: as to dis- 

entitle him tö relief} n.e.. 00e I. 0o 


Obviously, here tke’ metaphor `of 
clean ~kancs is essential erd ‘pertinent. 
- If in’ relaticr, to the proceedings a 
party approaches this Gourt fcr the 
- issue Cfa writ Of certiorari with 2 reccrd 
of: depravity.. of ccnduct irtrinsic to 
-the very proceedings, ‘the ‘ Gcurt’ha's 
"° every right and, indeed, the dutý” to 
decline him relief?? 5 t 5 OY. 


'Y . ' pi Ta t 


We accept the contenticn'-of the learned 
‘cOunsel for the respondent that the appél- 
lant has rot cOme ‘to Court! With clean 
hends and is not entitled to--thée“discre- 
tionary‘relief-ofa-writ Of certiorari. ‘It 
is significant to nOte that the appellant 
did not: produce ‘the original degree or 
even‘a duplicate thereof, in spité of com- 
munications dated 26th May,“ 1971, 
12th June, ‘1971 ard 16th July; 1971 
‚calling uper him to ‘do ‘sc; and'he had 
stated in “his reply dated’ 20th “July, 
1971 that ‘he did rot urderstard the 
necessity for production of the degree. 
This would show-that he was aware that 
he did not possess the -necessary quali- 
fication and was, therefore; reluctant 
‘to produce his degree cr even a dupli- 
-eate of it,-in spite cf répédted demands 
by the respondent. e 


- 
— e = e 
t y ` - ~ 
+ 


~ 
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xi, Asfound by Ismail, J., the appoints 
ment Of the appellant wes’purely tempo- 
tary and he wes so informed by the Orde! 
of appointment: itself which stated clearly 
that fe may-be ‘reverted ‘to¢his original 
post Of Senior Instructor et any time. 
Therefore, it may not be open tO the} 
appéllar't to cortend thétle had.a right} 
to the’ pcst of ‘Assistarit Professor and 
worldi!inot be reverted tO this original} 
post. However, wejare inclined tc bese 
Cur judgirent mOre’-cn -tte ‘ground that 
‘the ‘reversicn’’was due’ to’ the fact that 
the lappsllant; wro claiméd in bis appli- 
‘caticn for ‘appCirtnent as „Assistant 
-Profzssor, ‘to have the B.Sc: (Houns.) 
degree -qualificaticr was fcund to have 
no°su.h qualifcaticn'-but held cnty the 
B.Sc."degree: with Honours for which 
‘'a“tywO-years ‘CGurse ~alcre was necessary 
‘and it was not equivalent to the B.Sc. 


_+(Hons.) degree’ of the University cf 


‘Madras. - . ; 


12; Fere isno weritin this writ appeal 
and it is accordingly dismissed with 
costs, Advceate’s fee, Rs., 250.: e 222 


R5.. ` Biia = Appeal dismissed. 


‘IN THE: HIGH ,COURT OF- JUDI- 
CATURE AT MADRAS. “ap S 


ee eee are eee, 
PRESENT ‘=S. Nainar Sundaran, Ja 
prte ‘a a a af a ` x A 


hy, Agent Pal, Nadar 
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eke -4 gt , Vee a hotel i 
Mis..Lab Chemicals and another. a 
yE a) ANR * ee = > nts. 
Tamil Nadu'Buildings (Leasé and Rent Control) 
Act (XYL of 1960), as amended by, Act 
(XXII of 1973), section 14 (1) (b)— 
Requirement of building by landlord for 
purpose’ of demolition “and reconstruction— 
Bora fide ` necessary, ~ aes : 

The” Legislature was not contert to- lay 
down’ that the landlcrd can -recover 
possessicn from the tenant cn tke simple 
ground that he required the premises 
for-the--immediate purpose Of Ger Olish- . 
ing and putting a new building on tke 

of 1975, , 
27th January, 1978 « 
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site. The expressior ‘bora fide? has 
been consciously incoryoreted so as tO 
enjtina duty upcn the Covrts to ccnsider 
as to -whether the requirement of the 
landlord has gt the support of bis bona 
Sides. l [Para. 9,} 


In the present cases tre landlady wanted 
tke building initially for Fer -own vse 
and Occupaticn, The petiticns filed to 
that effect under section 10 (3) (a) (it) 
of the Tamil Nadu Buildings (Lease 
‘and Rent Con trol) Act Fave been follow- 
ed by petitions under section 14 (1) (b) 
of the-Act. The .averments in tê peti- 
tions under secticn 14 (1) {b} of tbe Act 
do refer to the earlier petitcns and the 
averments indicated that the demoli- 
tion and reconstruction of the building 
is for her own requirements. It.cannot 
be said that the two claims are contra- 
dictory t0-One another, The Courts 
below have erreonously taken. this ;as 
a factor indicating the lack of bona fides 
On the part cf thelandlady. [Para 14.4 


Cases re ferred to :— 


Mohsin Bhaiv. Hale and Com:,Madras,(1964)s 
77 L.W, 194; Sha Manakchand v. Sankarji 
"Moolchand, (1985) 2 M-L.J- 12; David-v. 
Daniel, (1967) 1 M-L.J,-110; Selvaray v. 
Narasimha Rae, (1969) 1 M.L.J. 587; 
Smt. C. B. Purshothamadass v. P. Mittalal, 
(1976) 1 M.L.J..89 : 89 L.W..75 : ALR. 
«1976 Mad. 65; ‘Santkakumari v. Narasingha 
Mudaliar, (1976) 2 M.L.J. 2113 Pacnamal 
Narayana Skenoy v. Basthi Venkatesh Shenoy, 
(1970) 1 S.C.W.R. 406; . Ramachandra 
Rao: v: ‘Krishzaswami ' Lyengar, “(19761 
M.L. J. 267; Ramanatha lyer v. Bathul 
Bai, (1971).2 M.L:J. 383; Arumugham y. 
National Palayakot - Company, (1973) ~12 
-M.L.J. 380. en Bee 
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Petition. under sectior, 25 of the Madras 
Buildings (Lease and Rent Control)*Act 
XVIII cf 1960 as amended by Act XXIII 
of 1973 praying the High Court to-revise 
-the Decree of the: Court.of Small Causes 
{ILI Judge) Madras dated. 7th October, 
1974 and passed in H.R.A. Nos. 534 and 
. 535 of 1973 respectively). (H.R.C. Nos. 
2270 and 2271 of 1971, Court of Small 
Causes, (VIII Judge) Madras. 


O. V. Baluswamyand Asif Ali, for Petitioner, 
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S. V. Kumaraswami and A. L. Nataraja%s 
for Respondents. 


The Court delivered the followir g 


Jupomenr.—In thesé revisions, the ‘land$ 
lady is the petitioner. The matters 
arise Out Of rent cOntrol petitions filed 
by the landlady under section 14 (1) (b) 
of-the ‘Tamil Nadu Buildings (Lease 
and Rert Control) Act- (hereinafter 
réferredto as the Act). H.R.C. No, 2270 
of'1971 was filed by the landlady against 
M/s. Lab Chemical, the ‘respondent in 
CG.R.P. No. 439 of 1975. H.R.C. No. 
2271 was filed by the landlady against 
P. ‘S, Palani Chetty Resp*rdent © in 
G.R.P. No. 440 of 1975. Both were 
entertained by the Eighth Judge,’ Court 
of Smail Gauses - (Rent Qontroller) 
Madras. According to the petitioner 
she required the premises in the occv- 


- pation Of the respective tenants for tle 


-immediate purpose cf demolishing the 
same and such demolition is to be made 
for the purp)se of erecting a new build- 
ing Or the site of tre building sought to 
be demolished. "The case of the peti- 
tioner, as cOuld be gathered from the 
petition filed before the Rent Controller 
was that her husband was doing business 
in Ceylon, for some years “there have 
been threats against the Indian merct ants 
in that cOuntry to leave, her husband 
wags. able to prolong,.his stay there till 
recently when he, had to .rigrate to India 
once for ail in' May, 1971; Fer husband 
after . coming to India, hes made -ail 
prepzraticns tO start a business of his 
Own at Madras for the benefit of the 
family, but for want of a business place 
for carrying Gn the business exclusively, 
tke family is -handicepped; the petition 
building is the only nor -residential build- 
ing: belonging tO them in Madras, that 
she ‘has also filed separate petitions for 
eviction Of the tenants ynder section 10 
(3) (a). (iii) of the Act, “the shops‘in the 
Occupation of the: tenents are old and 
narrow and require tO be reconstructed. 
The landlady gave the requisite under- 
taking tO commerce the work,of demoli- 
tion of the building, not later than one 
month and tO complete tke same before 
the- expiry -0f- the three..months—from 
the date possession is recovered. The 
respondents-tenarts filed their`counters. 


ap. 


Tke main ccntentions, as, cCuld -be 
gathered from their counters, are that the 
jandlady bas been demanding enhanced 
rent;she hasno means.todemOlish and 
reconstruct the building; this building 
is not old and does not require any 
demoliticn: that the’ landlady Tas filed 
arotter petition for their evicticn. On 
the grovnd ‘of, requirement of the build- 
ing for business purposes and: she is not 
motivated by bona fides in filing’ the peti- 
tions for eviction. The Rent Controller 
who- heard ‘the petiticns came ‘tO the 
conclusion that the landlady is ‘not 
-motivated by bona fides ənd in that 
view, dismissed her petition ` On’ 36th 
July, 1972. -  Aggrieved ‘thereby the 
Gandlady filed H:R.A. No, 534-0f 1973 
against H.R.C. No. 2270 of 1971 .end 
H.R.A. No. 535 Of 1973 against H.R.C. 
"No, 2271 of`1971. They were heard 
and disposed by the Appellate ‘authe- 
rity (Third Judge, Gourt of Small Causes, 
Madras) by a common judgment dated 


} 


7th October, 1974. Appellate: Autho- ~- 


qity cOncurred withthe Rent Controller 
-that the landlady lacked: bora fides and 
dismissed the appeals, preferred by the 
landlady. The presert revisicns are direc- 
ed: against tte Order of the Appellate 
Authority. ° = =. 


æ 


2, The main question that comes up 
for consideration in both these revisicns 
is as to whether the Courts below af plied 
the correct principles with reference. to 
the assessment Of bona fides under section 
14 (1) (by of the Act. The question of 
bona fides has passed through many 


facets of consideraticn by judicial prece- : 


dents, It will be pertinent tc refer to 
„some Of them sO as to. deduce the ccr- 


‘rect principle that should be applied ~~ 


in consideration of.this’,questicn giz., 
‘hona fides Of the landlord’. for seeking 
eviction under section 14 (1) (4) of the 
„Act. Ir its wisdom, the Legislatvre' was 
Jnot contert to lay dowr that-the land- 
{lord can recover possession frem , the 
tenant on the simple ground that he 
lrequired the premises.for the immediate 
purpose Of demOlishing it and putting 
a new building on the site.. |The expres- 
sion ‘bona fide’ has been..cOnsciously 
incorporated sO as to en join a duty upon 
‘Ithe Courts to consider as to whether the 
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requirement of the- landlord has got the 
support Of his bona fides. Without this 
element being present and without the 
consideration of this element, it will 
be easy for the landlord to apply for 
eviction urder - this _ provision, giz., 
section 14 (1) (5) of the Act. - 


3. In Mehsin Bhai v. Hale'ard Gomt 
Madras’, Arantanarayanran, J., while 
considering the question of borna fides 
Observed : ~. ; 


'*Some regard- must certainly be had 

- tO the fact:tkat the Act is interded 
‘for the ‘protecticn Of tenants, from 

_ vrjust eviction though the rights of 
landlords acting bona, fide are equally 
safeguarded, and that it will be an 

- abuse of -process of Court if any pro- 
vision of the Act is, merely used as a 
pretext, by the landlord, to cbtain 
the. eviction of a terant, which he 
could rot do otherwise.” 


in Ska ‘Manakckand” v. Sankarji 
Moolchend*, Anantanarayanan, QO.C.J. 
considered the question of ‘bona fides’ 


and. Observed. , ' 


“The questicn of the bona fide require- 
meni Of a landlord of a building for 
immediate demolition and recorsiruc- 
tion under section. 14 (J) (b) of the 
Madras . Buildings Lease and Rent 
Coniro] Act is sometimes difficult to 
adjudge and it is impossible to lay 
. dowr. any- hard and ‘fast rile. Bone 
fides will be a matter fer decisicr in 
each case on~its Own facts and cannot 
rest upOh'a mere averment cr claim 
by landlord. Jt is not the intention 
of the Legislature that in every case 
bona fides should: be ` presumed unless 
the tenant establishes mala fides.” 


5. In David Y. Daniel, a Division Bench 
of this Court ‘consisting of Chandra 


-Reddy, C.J., and Natesan, J., had 
‘Occasion 10 consider -the question of 


bona fides under section 14 (1). (b) of 
the Act. In-that decision the law has 
been stated as follows: 





1.' (1964) 77 L.W. 194. 
2, -(1965) 2 M.L.J. 12. 
3. (1967) 1 M.L.J. 110 
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“The only requirement Of secticn -14 
(1) (b) isthe , honest desire cf the land- 
lorg to demolish the . buildirg vard 

.. Such demoOliticn is to be made fcr the 
- purpose of erecting a rew-bvilding on 

_ the site of the buildirg sought to;"be 
dem0lished. “There. is‘nothirg in’ the 
language of this clause to warrant 

« the view that. the byildina should 
3 be old and decrepit. -Tke expression 
> bona fide cccurring in that- clause 
cannot sustain the Opiricn that it 
is only wher, a building is old ard in 

a dilapidated condition. that it could 
be demolished for the purpose of put- 

' tirg up a rew construction sO as:tO 
attract clause -(b) of section 14 (1). 

` The import of the secticn is that the 
desire or the intention to:demolish. and 

-~ rebuild .should* be honestly entertain- 
ed by the landlord. It should not 
be a device to evict the “ténant.....- 
The fact that the landlords have rot 
decided as to what use they should 
put part of the building, after its recors- 

. truction ‘is not decisivé’ on‘ the ques- 


tion Cf bona fide” 


6. In Selvaraj v. Narasimha Rao; ‘a 
Division Bench of this Court, consistir g 
Of Veeraswami, J., and Ramaprasada 
Rac, J., has laid down the test with 
Tegard to the bona fidé' under section’ 14 
(1) (6) of the Act. The learred Judges 
Observed: — “* * “> 4 
“The quality and content of tle 
- expcessior, ‘bona fide? appearing . in 


rr 


the various sectiors:Of the Act and for ` 


purposes therein enumerated have, to 


be weighed and corstrued on different - 


lines under different . circumstarices 
having regard to the cOMtext in which 
the expressicr appears. Section. 1€ 
of the Act aficrds a statutory right to 
the tenant to reclaim -pCssessicn Of a 
building secured “by thé landlord 
uncer secticr, 14 (1) (b), if he dces 
not substantially demolish the’: build- 
ing and attempt at reccnstructicn as 
proposed. This controlling provisicn 
provides as it were a key to the iuter- 


pretation of the expressicn bona -fide > 


appearing in sectior. 14 (1) (4)-cf the 
Act. It appears to us that in cases 


1. (1969) 1 M.L.J. 587. 


f 


no THE MADRAS LAW: JOURNAL ‘REPORT: 


E {197&- 
_Where the claim of the landlord is- 
. HOt per se dishorest and has rot been 

found to be oblique or for any designed 
purpose tO evict.the tenani, then it 

-. follows that he is entitled to an-crder 
“Of eviction in the ordinary course. 

. Subject, however, to thé .:tribunals- 

constituted urder the Act beirg: satis-- 

- fied that the other relevant ccndi= ¢ 

tices. required and ‘prescribed under- 

- the Act are complied with.” ~~. 

ea, a E 

7.. The ratio enunciated by their. Lorde- 

ships in the above decision seems tO kave 

concluded the cortroyersy with reference 
tO- the. cOnstructicn cf the expression 

‘bonafide’ Occurring in section 14 (1) (b) 

Ofsthe Act, ‘No other’ decision- of this. 

Gourt; helding-a contrary? view; has 

beer,- brought tO my notice ard J find 

the said ratio-has been uniformly followed 
by the subsequent judicial precedents: 


of this Court. : 
8. In Smt. G. B.. Purshothamadass v., 
P.. Mittalal', Rémaprasada Rao, J:, hes 
Telterated the above ratio in tke follow— 
ing terms: rE f 

“There is irbuilt in section 14 (1) (6)- 
of the Madras Buildings {Lease ‘and 
Rert Gentrel) Act a safeguard under 
which the terant could take shelter 


T- sO as to thwart any- pretences on the- 


part Of the landlord in the watter: of 
the ‘demolition of the building for 
purposes Of reccrstruction. The lever- 
is that the tenant'can seek fcr resti-- 
tution if the landlcrd -who hes to 
peren ptorily give ar undertaking as 
provided for in sectiCr. 14 (2) ‘fails. 


to demolish the same within tke 
- prescribed time. Whatever, reason 


might prompt an individual to destroy’ 
- his Own property- that canrot be the 
Subject ` matter- Of ‘investigation _ by- 
a’ Court of taw: It is in this s2rse 
‘+ that the halo of Jona. fides which pley- 
a very prCmireDt part in so far 2s 
petitions under the other sections c£ 
the ‘Act are concerned, sinks, to mOre 
Or tess an irsierificent level, In view 
of ‘the fact that the landlord comes 
forward operly and publicly to’ demo- 





a l 
1. (1976) 1 M.L.J. 89: 89 L.W. 75: ALR 
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lish and, destroy his property, that 
would not be a case wł ich is automati- 
cally illustrative of the bona fides of 
the landlord, in such circumstances, 
there carnot be any acid test to mea- 
sure the bona fides of ‘the landicrd in 
the matter of such” eviction,’ e i 


2 In , Santhakumari v. Narasingha 
* Mudaliar! Suryamurthy, J. observed that 
bona fides is a question of degree; bona 
_fides has to be assessed with ‘reference 
to the circumstences ard facts of each 
particular case and ir the cortext and 
framework of the situation prevailing 
at that time. In Sampathu ~. Ethirajz 
“Cheitiar®, “Ramaprasada Rao, J. had 
Occasion tO refer to tle dictum of the 
‘Divisior Bench of this Gou-t in Selvaraj Ve 
Narasimha Rao? send the S „Judee 
Observed: ` 


~ + 4 


~ ST tis nigh ‘time that the Subordinaté 


Judge and the Rent Controller of his 
District, viamely, North: Arcot’ District, 
prise- themselves of the decisióù, iñ 
ee v, Warasimka Rao®, and’ epply 
it correctly at least in future: Tre 
_ section, itself provides, for relief tc the 
‘tenant, who cen remain ip tke pro- 
7, -perty if the: démolition ‘is, not made 
within .thé. “prescribed , tiré. ‘This is 
a statutory benefit conferred on ‘the 
‘tenant in the case of any laches On’ the 
"-part Of the landlord... Thus viewed; 
- the’ Ccurts below “ought not to have 
“entered irto an, adjedicetion ‘on 
the_ issue whether.. the ‘claim , of, the 
-~ Jardlord in such circumstar. cés- was 
. bona. fide ‘Or not,’ ae 


pee ! a 
‘a0. While deeling vith- a + similaz pro:» 
vision ‘undef “the Mysore: Rent“ Control 
Act, 1g61 (Mysore Act’ XXII of-1961), - 
‘the Supreme Court in Pacnaial -Narayan 
Shenoy v. Basthi- Venkatesh’ Shenoy*,” hed 


Occasion ‘to consider the question ‘of ° 


bona: fides.“ The: relevant ‘provision Of 
the Mysore Act, as: extracted’ in the 
decision reads’ as follows: bene 


= EPL (1) Notiwithstarding anything te 
the contrary contained. in any other 


A 


—— : = = 

- 1, (1976) 2 M.L.J.?11. 

“2 _GR.P, No. 2524 of 1973 dated 1- 10-1974. 
3, (1969) 1 M.L.J. 587. 

4, (1970) 1 S.C.W.R. 406. 
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law Or contract; no Order or decree 
for the recovery Of possession of any 
premises ‘shall he made by any Gourt 
or’ Other authority in pone of the 
landlord against the tenant: 


Provided that the Court: may Cn, an 
_ @pplication made to it, make an 
: Order for the recovery Of possession of 
_ 4: premisessCn Cne Or ‘more of tke 
following grounds, Only, name lyers se 


(j) that tke premises are reasona bly and 

bona fide required by the lendicrd 

for the immeédiete purpose of demolish- 

ing. them ard svrch demoliticn is to 

. be made for tter ‘purpose: Of erecting 

__ a new building in, place of the premises 
Sought, to be demolished. í 


The Supren'e Couti Observed 4 as s follows: 


“What is -necessaryvunder - that clause 
- is.tkat the ‘landlord must satisfy the 
Gourt tkat-he “reascnably- and bona 
. Jide -requires . ‘the, premises for: tte 
immediate ' purpose- Of demolishing’ it 
end the demolition is for. the purpose 
of erecting a rew building ir the place 
ofthe oldone. No doybt, as to wheter 
tke landlord’s Fequirement is reason- 
able and’ tond fide has to be judged by 
_tie surrounding | circumstar ces, which 
will include his mears for reconstruc- 
tion of. the ‘building, ard to .other 
‘steps taker by him i in. ttat regard. 
In. considering ‘the. Téasonable and 
bor a Side requirem=nt of. the landlord 
“ubder this” ‘clause, the desire of the 
a “alaridlerd. to ’ ‘put, “the property tc a 
- morë ‘profitable use after demolition 
Tea réconstruction „is, also a factor 
that! "way, be taken mto, . account in 
favour" ‘of the landlord, ..In,Our opinion 
~it is not necessary that the landlord 
2 ‘should £0 ‘further. and: establish under 
“this clause ‘that the condition of the 
' : building “is “such that, it requires 
immediate demolition > e o'o o oudo ote tone Ore 
So ‘the requirement under clause (3) 
is that of the- landIlcrd and cannot 
, haye pry ‘reference’ to the building. 9 


ni In “Ramachaiedra Rao v. Rrisknaswasl 
‘Iyengar!, Varadarajan, J. had occasion 
to deel -with a case “Whete the landlord 


ma 


—_ 
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put forth the specific plea tbat tke build- 
ing is in, very bad state,;of repairs: and 
required tO.be immediately pulled down 
and this casé has rot beer substantiated, 
but has beer found to- be otherwise, 
in. that the buildirg has ‘been found. to 
be in a. sound ccrdition although it is 
about-50 years old} In- those “cir¢ur - 
stances, the! learried’Judge wes: Gbiiged 
to a aaa bona- fides: of the: lari dlord, 


“In ` Ramanatha “her v. Bathul ‘Bait, 
Ramanvjar§ “J.3- > While ~~ ccnsidering 
a case arising Out of an application ade 
sécticn 14` (1) (&)-cfthe Act repelled the 
contenticn -hat wherever. an ‘applica - 
ticn for demolition: -and ré-construction is 
made, a prior sanction cf the Muriciy 
lity should’ Have -been obtained. - ‘The 
learned. Judge observed.» t] that. the Act 
nowhere’ provides that a petiticr fcr de- 
moliticn- and reconstructicn: shoyld be 
made only. after, getting, the requiied sanc- 
tior., from the, Municipality.:. In that de- 
cisicn, tte learned Judge-aléo discOurite- 
nanced the pre position . that in a -rotice 
preceding the action for eviction, the 
purpose for eviction is sought must be 
set Out, MEE eg 


D 


13. In the s light of, the, ` above principles 
it bece mes’ necessary” to consider as to 
whether the” ‘Geutts below have correctly 
applied the jtatio cn the question cf bona 
fides under ’section: ‘14 (1) (6) of the Act, 

Learred counsel ' Appearing foz the, res- 
pondent woud suggest that this Court; 

exercisirg revisional” jurisdicticn "under 
section 25 of the ‘Act, shzll nOi reassess 
aud review ‘this ‘question, . Section. 25 
of tke Act is wide enough “in giving 
power to this Gorrt fer “the” purpose of 
satisfying itself as ‘to” the ‚legality, regula- 
rity, or propriety of tre order cf or pro- 
ceeding, before ‘the Covrts. below. ` This 
has been recognised bv Gokvlakrisbnan J. 
in Animusham v. National Palayakot 
Company*. When the Courts below mis- 
construed the principles to be applied or 
acted in ignorance of the: principles de- 
ducible from the judicial precedents of 
this Corrt with regard to tke ‘question 
involved, it will be certainly within the 
ambit of the powers of this Gourt to cor- 





1. (1971) 2 M.L.J. 383. 
2, (1973)? M.L.J. 380, 
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‘secticn ‘14° (1), (6) of the 


. £1978 


rect and annuel such i improper, Eee 
and. illegal ; ‘orders. ae 


14. ` Gomi’ g to i- questicn involved i in 
the. present cases, the landlady wanted the 
building initially for her. own use and 
Occvpaticn. The petitions filed. to ‘thath 
effect unde: secticn 10 (3) (a) (iii) of the 
Act have’been followed-by petitions under o 
Act, "Thel, 
bvernents in the petitions urder-sectiont 
14 (1) (b) of tke Act do-refer to the earlier 
petition and the averménts indicated? 
ttat the demolition and reconstruction of 
the building is fcr'her own-requirer ents:( 
It cannot be‘said‘that tt e two clzims eref 
contradictOry-to ore another.-““Thke Courts} 
below have erroneOusly! taken this as ali 
factor indicating the lack of bona fides onl’ 
the part of the “Yandlady. “The fact ‘that!; 
she Gbtained sancticn for demolition and 
reconstructifn subseguently -is valso.. put 
agairst the tandlady, Tre ratio eiiuncia- 
ted by Ramanujam, J sin Ramanaika Lyer V. 
Bathul Bait discowstenances such a consi- 
deraticn tO test the bona fides. The Ceurts: 
below found. that the’ ‘landlady hag gôt no 
means’ tO carry Out the_vorkof dero- 
lition and weconstruction- and ` her’ aiu- 
encė is als? taken against her, . . Another 
factcr. which’ hes been takene into: consi- 
deraticn by'the Courts below in negati- 
vire the bond fi ides of the landlady is that 
in’ 1962 there “was: a “move by ‘the land- 
lady to get enhanced rent., This may not 
be a relevant factor to corsier the ques: 
tior. cf bona’ fi des in view Cf the fact that 
the. presen t petiticn came to be filed practi- 
cally a decade later. > The an xiety On the 
part of the landlords to` get réasorable 
-rent due to change of times and. ¢0sts cf 
living‘and egr ally so; the tenacity of the 
tenants, tC stick-on to the. old rents, will 
not always | be a relevant factor-to adjudge 
the question, of bona fidesone'cr the other 
way. Each case will have to be decided. 
on its, Own, facis. . Jn the present, cases, 
the long time practically waters down this 
theory, even if that could be terable under 
Other.cizcumstances, I find that there is 
no ‘firding rendered by the two Courts 
below that the building is in a sound 
condition so that this. factor way be 
taken irto consideration. to negative the 
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bona fides of the landlady. On an overall 
cCnsideraticn, f find that tre Courts be- 
‘low have made a wrong 2pproach to, tke 


‘question cf bona fides in derogation, of the, 


well Jaid down principles ir. the judicial 
‘precedents of this Court on this questiona 


15. I find tat the order of the Courts 
below are vitiated and they are improper, 
arvegular and incorrect and accordingly 
they are set aside and the petitions fcr 
eviction filed by tle landlady are aliowed. 
“These revisiors are 2llowed, There will 
ihe no Order as to cOstsin both these 


Tevisicns, 


16. Taking irto consideration tke facts 
and cireurrstances cf tk e case ard also the 
facts that the building conceined-is-nct a 
‘esider.tial One, I feel sufficient time 
‘should bz given to the tenattts/resporder ts 


in the present revisions to vacate the. 
building in their occupation. Mr. O.V. 


Baluswarri, learned counsel for the peti- 
tiOner in these revisicrs, is agrreable for 
the grant of eleven months time. Hence the 


Tespondent in each of these revision peti-- 


tions is granted eleven mCntks® time to 
vacate. - i uea 


R.S. Petitions allowed. 


IN -THE HIGH :COURT OF. JUDI- 
CATURE AT MADRAS. © ` 
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(Special Original J urisdiction) l , 


PRESENT :—S, Mohar; SA 
Villa Venkata Rao’. 

a | . ; 
Satyananda m Mummidi and others 


Petitioners 


` 
4, ore 
a fk 


Motor Vehicles Act (IV of 1939), section 47-— 
Lhe Pondicherry Motor Veicles Rules— 
‘Grant of permit—Factors to be considered —~ 
Abplicant for permit applying for benefit o 
moratorium law in another proceeding—Whe- 
ther disqualified for getting permit. 


Jf in law a person is entitled to claim a 
benefit of a moretOriu lew the fact ¢kat 


“be availed himself of the claim would rot 


‘20 to shew financial “pressure. For ‘what 
a ee 


*W.P.,No, 4490 of 1976. 16th January, 1978 
“u L j—67 
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Respondents,- 


rn 


one krows it may pe with a view to evade : 


Peyrert and not to avoid payment.. 
(Para. 8.) 


Then again stronger procf is necessary 
than a rrere affidavit to show tkat the 
appliceni fcr permit was under financial 
Pressure. The Tribunal is rota Court of 
equity but a ‘Tribune! set up urder cer- 
tein rules and regerd skell be had orly 
to those criteyia mentiCned in secticn 47 
of the Motor Vericles Act and the rele- 
vant rules end hOwever- desirable it may 
be to decide the honesty of a person, that 
is not warrarted:-under the scope Of the 
rules, (Pata. 9.] 


Petition under Article 226 of tke Consti- 
tuticn Of Indiz, preying thet in’ the cir- 
cumstances, stated therein, and .in the 
affidavit filed tterewith the High Court 
will be pleased. to issue a writ of certiorari 
calling for the records in M.V. Appeal 
No. 37 of 1975 cn the ‘file- of the State 
Transport Appellate Tribunal; 
cherry and- quash the same. 


C, £. Prakasa Rao, for Petitioner. 
K.K. -Venugopal for V. Manivannan and 


~ M. Krisknappan, for 1st'-Respondent. 


T. Somasundaram,Governrent Pleader, fcr 
Pordickerry, for Respondents Zand 3. 


' The Covrt made. the following 
t ‘ 


ORDER.—This Writ Petition. seeks to 
quash the crder of the Stete Transport 
Appellate Tribunal, Pondicherry inM.V, 


A.No, 37 of 1975, dated 1gth November. 


1976. f 


a, The petiticner, the applicart Nc. i: 


was granted permit on the ground that 


hé was the existing Cperator of oné bus . 


and as such had en edge Over the new 
entrants. He had naintained his work. 
shop and workshop arrangements on the 
way. ‘Thus bis claims were taken to be 


svperior than tte other applicants.Agairs¢ ` 


this Order,-the matter was taken up in 
appeal to tte Tribunal. The first res- 
pondent’s appeal is M.V.A. No, 37 of 
1975. ‘The Tribunal posed two questiors: 
(1) Whether thé grant cf permit to res- 
poddent-l is justified; and (2) if not,whe- 


thet any cf tke two appellents is entitled _ 


to the permit.” Concert ing tris, it wes 


. found thet tke grantof permit made by 


í 


Pondi- - 
{ 
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at 


the Rcgionel Transport Authority was not 
correct, because he did not heve the ne- 
cessery firericie] stability. On ər analy- 
sis of the materials befcre it,it came to the 
cOnclusicn that, cn an Overall essessmert 
ofthe position, the grent made in fevour 
of tte writ petiticner who. was suffering 
under financial pressure was not justified, 
Accordingly, it was set aside, It further ` 
proceeded to ‘consider who emong ‘tke 
two appellants would be better svited and 
it came tO the cCrclusior- that the, first 
respondent, herein was entitled to tke 
permit because of his financial stability 


as he,had immovable property worth. - 


: 40,000 ar d he was also a new entrant. 
ence the present writ petition, 


3. Mr. K. Parasarar, learned counsel | 


for tte petitioner urges thet tte reasons 
addvced bv the appellate avthcrity for 
arriving at’ conclusion that tke writ 
pstitiorer -was finercielly unstable - is 
besed vp0n improper and incorrect rea- 


sonings., He would urge merely bec?use,,- 


the petitioner had filed an application. 
claimire tke benefit of certain moratorium 

law, which cl@im: was found to be false 

that does not pre ve tkat he was suffering 

from financial. -préssure. Equally, the 

fact that the fpetitiorer wes sharing 40- 
percent of his profits in’ partnership, with 

his son-in-law however illegal it right be’ 
under the law Of inceme-taxassuming th at. 
be so, tl at carnot form the basis.fer con~ 
cluding that the petitioner was under: 
fnancial pressure. In fact, fcr the as- 
sessment year 1975-76, documentary evi- 

dence was produced to show that the 

petitioner was accorded the status of a 

Hindu undivided family, instead of 

registered firm, which is prcof enough to 
show that the partnership ceased to exist. 
Therefore, the insistence on the preduc- 

tion Of a deed Cf partnership or any other 

evidence was wholly urnecessary to held. 
tkat'such an arrangement would amount 

tO a manCuvere résulting in a permanent 

disqualification or e financial pressure,is 

a perverse reasoning. = - - ri 


— 


A. Mr. KK: Venugopal, 


léarred . cou“ 

sel for the cortestirg respondent would 
hewever, submits that this is a case in | 
which’ tte.fact that tkere ‘was -a_ suit 
against the petitioner and Fe claimed the - 
pberiefit-: of certain mOrateilun falsely al-; 
(. . gan 8 i E i 


UE on ee y a j 
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lging thet he is a margiral farn er woyld 
itself disclosé that Fe was putting -forth - 
a ‘dishonest plea, pressed by financial ` 
instability. Otherwise, tl ere was nO need ` 
to claim suck a benefit. Therefore, there’ 
was prima facie evidence ‘before the ap- 
péllate authority, which evidence tat’: 
authority can wel] take into consideration ~ 
to conclrde that he was under financial 
pressure. Equally, when, the petitiorer i 
had denied -entering into partnership 
agreen ant fof running Veerabhadra Bus - 
Service witk his son-in-law, and later or“. 
was confronted witt. the incOrre-tax re- ' 
turns for tke year 1973-74 and 1974-75, 
that would show tkat he was attempting 
to defraud the tex autto? ities, amourt— 
ing to dishcnesty. It is not merely ‘dis- 
lonesty ‘alone that’ weighed. Such a: 
course became Necessary since the peti- 
tioner did ret have recessary financial 
stability. ‘Te recourse to such methods ' 
would: be sufficient.to show thet ire peti- 
tioner did rot have tkc recessary fivanciak - 
stability. © =~ = See 
5.: Then again there were suits pending - 
between the- petitioner and his son-in< 
law. Though it was stated that they were 
withdrawn, nc evidence was produced in 
support Cf that plea Where by, an Overal¥” 
assessment, the appellate autlority fc und 
financial instability, this ‘Court ` èxer-- 
cising writ jurisdiction cannot: interfere’ 
on a question of fact, since a person like 
the petitioner who has been dishonest; 
both before the. Covrt and befcre the- 
income-tax authority ` cannot be`'safely- 
entrusted with the public utility service,: 
and rightly therefcre the grant miade in 
favour Of the petitioner had come to be- 
set aside. 


N or `- ‘ 


6. Inorder to appreciate the rival conten-- 
tions advanced before me, it is Necessary. 
for-me tO nOte,:the relevant law which. 
forms the basis for the grant of the perè 
mit, Section ` 47 of the Motor. Vehicles 
Act lays down tke various factCrs. to’ be 
taken into cOnsideraticn befCre the grant 
of a permitand regard has to be Fad to the 
follcwing matters: 


“ (a) tre interest cf the public generally: 
. (b)- the advantages to the public cf the 
„service tO bė. provided includirg the- 

saving Of time lik:ly to be effected.. 


+ - 
bop F 


- 


T}: 


*” thereby ‘and -any-., convènijence-atising 
from journeys not being breken; + 
(e) the benéfit.to any particular loca- 
lity or localities likely to be efforded 
by the services. ,- a io ren WOT 
(d) the operation “by the applicant of 

e Otber transport services, including those 
in respect Cf' which application from 

. him;for permits are pending;: s.i, 
: (ey the condition Of the roads included 


in the prepcséd route or area ~ n:i“ 
4. The Pondickerry Motor “Vehicles 
Rules datéd 5th December, 1959, state 

‘that “thé . State *Transport Authority 
shall in déciding whether to . grant_or 
réfuse à stage carriage permit have regard 
to the following. matters in addition to 
those mentioned: in:secticn. 47 (1)-of the 
Motor Vehicles Act, 1939°’. The rele- 
vant Sub-rule (èii) says. ‘the applicant 

should have financial stability. and must 
be free from undue financial ptessurejand 

‘this may be judged from the, income-tax 
returns,sOlvency certifice te, encumbrance 
certificete,”? or Other-apprCpriete _ eyid- 
ence. In this case, fortunately fcr the peti. 
tioner, in nO unmistakable terms, the ap- 
„pellate ‘authority bas found as follows: 


‘+It is true that he has got immovable 

Property worth more than a lakb, But 

it is not the frnancial-ycrthiress Of a 

person which should be taken into, 2c- 

*  ¢Cunt, but his financial stabilitv, resul- 

ting from his capacity to manage, his 

estate or his business, in order to ascer- 

. tain his ability to run smcothly , the 
bus service’ _- a 


Frcm the above, it will be' clear that the 
Tribunal was drawing: niceties between 
financial-worthiness and stability, `. Even 
- accepting this 28 a.correct approach; the 
questiCn tO be posed is, has the Tribunal 
-On proper reasCns arrived atthe conciysicn 
tkat the petiticner did not have-the ne- 
cessary francial stabitity. -_ 


: 8. Tre frst p^int that is put against tł e 
oo is, he advanced a false plea 
- befcre Cc urtyin- Andhra Pradesh that he 
was entitled to the benefitcfa moratorivm 
law. This acccrding to the Tribunal 

. would show. that he was -under firan cial 
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pressure. - Tc’ use the very words Of: the 
‘Tribunal ‘‘the learned cCursel fcr res- 
pendent-2 (writ petitioner hėreir} would 
say that the respondent-2. was: entitled 
to plead that he was a margiral farmer 
and nothing else, because. such was ‘his 
ane ‘as far as ‘his assets in Ardhra 
Pradesh was cCocecned and tat such plea 
taken. befcre trat Court would bave'no 
beering, On this case, In making such a 
submissicn, tke respondént-2’ is felling 
from Scylla into Charybdis. If his veř- 
sion i$ true, he would “be an affluent per- 
son attempting to take skelter under a 
pr Ovjsicn’ of law intended to protect poor 
‘persons in order. to‘avcid pzymnient Of 
debt contrected ‘by him end’ making. 
‘clear ‘misrepreséntation, in a- Ccurt of 
Jaw, diselcsirg dishonesty which .would 
“be a permanent’ disqualificaticn’ ` wCrse 
than. fir.ancial pressure, I therefore ton- 
sider the affidavit for what it is-on the 
face Of it, that is tO say a declaraticn of 

inability to pay the debt’ he ccntracted 

‘disclosing fir ancial prissure. ““I eae 
t tC -2ppreciate this reasonirg.’” if in 

put oE ae entided tc claima berefit 

„ofa Moratorium law, the ‘fact that he 
_ availed himself of the claim could ‘not go 
to shCw financial pressure; Fef aught one 

jew to,evade 


knows, it méy be with a vi 
payment end rot avoid payment, z 


Taat 


law a person 






9. Then again, 
a than 2 mere affidevit to’ show that 
he was utder firancial pressure. t 7 
connection it-ig te be remembered -that} 


but a Tribune] set up under certain fu 
‘and xegerd’ stall. be tad only tO : 
criteria menticned in section 47. an | 
‘rule which 1 have extracted abc ve. Hw- 
‘ever, desirable it mzy bé to decide SF 
“honesty cf a pers n, that 18 not warran 
under tte scope of tte rules. : 


10. - The seccnd point of attack atest 
“agzinst the petit'cner; and whick weigne 

witb the Tribural, is thatfcr two sated 
“ment years 1973-74 znd 1974-75 he w A 
assessed ‘tC ir.come-tax as œ registere 

firny whereir it was shown’ that he was 
sharing profits with bis son-it -lew Sharing 


` of the profits with the scn-ir-law would 


frencial instebility. Or 


hardly discl¢ se uçot 


tte contrary, if any person is 2 
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enough to share his profits with his son- 
in-lew, thet only proves his finarcial 
stability. Tlerefcre,: that cannot 
put against him. 


ai, "Then again,the writ: petitioner had 
filed a valuable evidence by preducirg 
the zssessm ent Crder in respect cf 1975-76 
whick discloses thet he wes acctrded 
the status of the Hindu vndivided fan ily 
instead of a registered firm. ‘This 18 
proof enough to hold that the contention 
to the contrary cannot prevail, Never- 
theless, the Tribunal insisted upon the 
production of 3  pertrership deed and 
evidence as tO how tke partrership had 
come to an end, Be it noted that the 
Tribunal was rot ccncerned with a 
partnership dispute, but Only the firancial 
stability. Again to ebaracterise suci 
a manOuvere tO as-a permarent disquali- 


fication -worse ttan fir ancial pressure for - 


-being in cherge of a public vtilitv service 
dike the Operation Of a bus rout, is tO Sey 
the least most unckaritable. As ] stated 
abtve, however desirable it’may be to 
decide’ the horesty or the ctr duct ¢f2n 
applicant for a stage carriage permit, the 
ryles do not provide for such'an examina- 
tion and +tkerefore if trose consideraticns 
had prevailed with the Tribunal, 1 have 
to urbesitatirgly sey that such reasonirg 
aS perverse. ` roe 

12, The last straw which the frst res- 
pondent herein cOvld clutch at wa3,there 
were suits against the petiticner by his 
son-in-law, The details relating to tle 
‘suits were lacking, Ir any event it was 
‘said they had been. withdrawn orin tke 
Process Of being withdrawn, Therefore, 
the Tribunal ‘was rot justified m holding 
against the yetitioner cn this point. 
Looked at from any print Cf view, tl ere- 
fore, tre order suffers from variOvs per- 
verse reasopings which I have clearly 
indicated abCve. Therefore, this writ 
‘petition will stand aliowed ard the metter 
4s remitted to tle Tribunal fcr fresh dis- 
p’sel ir the light cf the %bservatiors 
‘made abOve,.the petiticner will be en- 
titled tc his cests. Cornsel’s fee Rs. 200 
to be: paid by tke contesting respondent. 
R.S., =m me e 


Order accordingly. 
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IN THE HIGH COURT OF JUDI- 
CATURE AT MADRAS 


(Special Original Jurisdiction;) 
Presznt:—S. Mohar, F. 

S. Duraiswamy Nadar .. Petitioner” 
v. 


Additional Special Deputy Collec: 
tor, (Land Acquisition) Railways» 
Nagercoil, Kanya District 
and others .. despondents. 


Land Acquisition. Act (I of 1894), section 30 
—Laads belonging ta. Temple Kattalai trust 
—Acquisition for Railways—Award passed 
and compensation j: ixed—Reference ‘to Civil 
Court not competent in abserce of apportion- 
ment of or entitlement to amount, 


If there’ is no dispute relating to owrer- 
ship or title, the question of app>rtion- 
ment of cCmpeNnsation dces not arise. 


-It-is not correct to contend that it is 


purely a miristerlal Act. If that were 
so, just by‘ putting forward an objection 
it cCuld be said that there is a dispute 
requiring a reference undeg section g0 
of the Land Acquisiticn Act, After 
all, befCre a reference is made under 
secticn 30 Of the Act it is necessary to 
find out whether there is a prima facie 
case made Out for reference and not 


‘mechanically or in a wooden fashion. 


The ctncerned lands belonged to a 
Kattalai trust of a temple. “There was 


“no dispute as to title. The questicn of 


apporticrment also cannot arise. Nor 
again wCuld the morey be ‘payable’ 
to the executive officer of the Temple 
Devasthanam- because the werd ‘payable’, 
Occurring in the section pOstulates an 
entitlement tO such payment,+ as Other- 
wise, it wOuld mean that the Land 
Acquisition Officer is a disbursir.g autho- 
tity. Therefore, from any point Of view 
the reference under section 930 of the 
Act is illegal and will have tO be quashed. 


(Para, 7.) 
Petition under Article 226 Of the Consti- 
tution of India, praying tkat in the 


*W,P, No,4490 of 1976, 18th January, 1978. 
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circumstances stated therein, and in 
the ‘affidavit filed therewith - the High 
Court will be pleased tO issue a writ 
Of certiorari calling for the recOrds relat- 
ing to Award No, 1 1976-77 dated 26th 
April, 1976 passed by the Additional 
Special Deputy Collector (L.A.) Railways 
Nagercoil, Kanyakumari District_ and 
quash the same. ` 


S. Ghellasamt, for Petitiorer. 

N. R. Chandran, for Governmer t Pleaderg 
for lst Respondent. 

T. R. Mani, for 2nd Respondent. aa 
The Gourt made the foliowing 


OrDER.—The following lards were 
acquired under the provisions ‘of the 
Land Acquisition, Act, 1894. 


R.S. No, 1228/7 .. “20 acres. — 
R.S. No. 1231/4 | .. 7 acres. 
R.S. No, 1229/4 ... 17.5 acres. 


These lands belcnged to Tiruchendvr 
Subramaniaswamy Koil Sukravara 
kattalai Trust, represented by Managing 
Trustee “(Doraiswami Nadar), the peti- 
ee ris th The: acquisiticn was for 
railways, award was ssed on 
26th April, 1976 and the oa saticn 
fixed in the award was Rs. 13,664.80. 
Tke Additional Special Deputy Collec- 
tor, Land Acquisition (Railways), 
Nagercoil passed an order to. the Tpi 
that since there was a dispute relating 
io- the Ownership Of the prc perty;. the 
matter shOuld’ be referred to civil 
Court under section 30 of the Lard 
Acquisition Act, hereinafter Teferred ‘to 
as the Act. It is.this award which is 
sought to be quashed in this writ peti- 
tion by way Of certiorari. T 


2. Mr. S.  CGhellaswamy, learned 
counsel for tke petitioner, submits as 
under: - E a 
g. Section 30 of the Act contemplates 
a reference tO a civil Ccurt Only in the 
event of there being a dispute as to the 
apporticnment of the amount or as to 
the entitlement to payment to the vari- 
Ous persons. In the instant case, there 
were a number Of proceedings by which 
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the title of tre petitioner had cOme. to 
be established. As a matter Of fact in 
O.S. No. 138 of 1971 on. the file of the 
Sub-Ccurt, ‘Tuticcrin, which was a suit 
to mcdify the scheme framed by the 
Deputy .Cmmissicner filed by the 
second resp’ ndent herein, it was clearly 
admitted in favour of tre writ petiticner 
who was arrayed as the first defendant 
tat the property belonged to the speci- 
fic endowment viz., Sukravara 
kattalai. Ir paragraph 17 of ‘ the 
judgment in O.S. No. 138 of 1971- what 
is stated is this: a 
Jp the plairt the “plaintiff has not 
nientioned that there are prCpertie 
otter than the propetties men tioned 
<in'the pleint, It is not disputed that 
-‘the suit prt perties mentioned in the 
plaint. It is not disputed that the 
` suit properties mentioned in tke plaint 
belong to this specific endowment, . 


Added to. this, trere was'no issue con’ 
cerning the title relatirg te these pro 
perties. . Agaih, patta was issued under 
tte provisicns of the Tamil Nadu Act 
XXXI of 1964 as early as 17th ‘july, 
1969. These proceedings are conclu- 
sive and, binding as betweer the parties 
which will prove beycnd every 10% of 
doubt. thet the title to the preperties 
had coñe to be vested with, the peti- 
tioner, Merely because an appeal hes 
been preferred against the judgment 
in’ O.S, Ne. 138 cf 1971- in A.S. No. 
735 of 1974 to this Geurt,.that does not 
ipso facto render the pesition fiuid. In 
other werds, that does not mean that 
therejis a dispute relating to the OwreT- 
ship since in the suit there was no disp 
pute.at alb to, the title which was admit- 
ted. Nor”again any issue was framed 
to. that. eficct in the suit. Therefore, 
the reasoning, given by the Additional 
Special Deputy Collector (L.A.), Rail- 
ways, the first respondent herein for 
making a reference under section 30° of 
the Act‘is totally erroneous. z 


4. Learred Government’ Pleader points 
Out tat sir.ce there is a dispute relating 
to the apperticnment of ccmpensaticn, 
a reference under section 30 Cf the. Act 
had to be made whick is only a minis- 
terial act ard tke Land Acquisition 


3345 CT Ser A 
Officer hes: no: power, to decide tke 
gvesticr ‘cf ‘title especially when it is: 
disputed... That is precisely the reasQn: 
wry a reference is made t0 the ‘civil 
Court for 'a proper adjudication thereof 
which , alone is entusted with .the juris- 
diction, — 

5. Mr.T. R. Mani, learned counsel 
for the 2nd respondent. weuld, however, 
submit-that tkere is‘no dispute that the 
prc perties: belong tO the Trust, but. as 
an Executive Officer, -the, trird ‘respon - 
dent will be entitléd‘to’ manage the trust 
and therefore he would be entitled to 
be -paid the cOmpensation under section 
30 of the: Act. If that be sc, there is a 
dispute relating tO:the Ownership Or 
title to the property. Lcoked at from 
this point Of view,this order :is ynassail- 
able. In any. event, according to him, 
having regard tO secti¢ns.31 and 32 of 
the Act, if: the’ cOmpensaticn is payable 
anly. to the Trust, then the preper remedy 
would be: to dep9sit the sum into Court 
and therefore, from that pint of view, 


- at least, the directions to deposiv covld 
: ans 


be vpheld. 7. oe 


i 


§.. Trere is absolutely: no dovybt «in 


ttis ‘case, that ‘by proceedirgs more 
than One, the title Of tre writ petitioner 
has cOmé: to be established very clearly. 
First of all, I may refér to O.S. No. 138 
of 1971. . That was a- suit-fleå by the 
present “respondents 2: and 9g -wherein 
thé writ petitioner was ‘arrayed-ag the 
first defendant ‘fer'the relief of modifi- 
cation’ of the scheme framed by. the 
Deputy COmmiissioner and subsequently 
confirmed ty the Commissioner, Hindu 
Religious and Charitable Endowment 
Department. Tre following ‘+ issues 


weré framed for trial: PO can l 
“1, Whetter this Court has jurisdic- 


-tion tO entertain this,svit? — 
2. Whether the suit is in time? 
3. Whether the scheme framed ` in 
A.S. No. 442 of 1091: M.E. by the 


«High Qourt, Travancore, is not. valid 
and binding on the jlaintiff? 


4, Whether the modifications- by the ` 
question . 


“plainti® for the scheme in 


- 


are necessary to be made? ’- 
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5. WFether the said scheme is opposed 

_ to tte Hindu Religious and Chari- 
table Endowment Act,? : 


` G,, Whether the plaintiffs are entitled 
; tO sue in ‘a representative capacity 
_ uncer Order 1, rule 8, Civil: Procedure 
-Gode? aS eA sii 


7. Whether the election of tte defens 
dants 1 and 2 as trustees for life is 
invalid? i ; = 


8. Whether the temple authorities 
have any right to manage thé affairs 
of tke trust which is an erdowrrent 
for specific purpose of performing the 
‘Sukravard ~-kattalai which -is ‘only 
to. be managed by the trustees duly 
elected ? | 5 l oa 


w 


g. To what rélief, if any, arè the plain- 
tiffs entitled pe l TON 


Relating to issue No, 1, the + learned 


Subordinate Judge states in. paragraph 
7 thus: ! 


“This suit relates to a specific endow- 
. ment attached to Sri Subramania- 
spamy Temple, Tiruchendur which 
temple is situate within the jurisdic- 
tion ofthis Gourt. The evit is -filed 
under, Section” 70 of tbe Tamil Nadu 
~- Act KXIIOf 1g5qg which is’ herein 


-” ‘called, as, the Act for brevity sake.” 


Then -again, the learned Subordiriate 
Judge proceeds to state as follows: ~ 


“The ‘suit! properties: belong to the 
specific endowment which is now 
‘attached to Sri -Subramaniaswaniy 
Temple, Tiruchendur. The charity, 
viz., Sukravara  kattalai; for which 
‘ the suit prc perties are endcved, kag to 
be performed only at Sri Subramania- 
swamy terrgle, Tiruchendur which is 
within the jurisdiction of tke’ Sub- 
- Court, Tuticorin. As the claim relates 
to the administration Of the trust że., 
the administration of the said specific 
endowment which relates to the per- 
formance of Sukravara kattalai at 
Sti Subramariaswamy temple . at 
_ Tiruchendur, a pərt of the cause of 
action arises at Tiruchendur within the 


Jurisdiction Of this Court.”’ 


vt 


i 


1] 


In paragraph 17 of his judgment, in 
unmistakable terms, the learned Judge: 
holils thus: ` . @ 


- “In the. plaint the paints | has. not 
“mentioned that there are prCperties 
other than the properties mention ed 
- an the plaint. 
“tke -svit properties mentioned in the 
plaint belong to this specific endow- 
ment”? i a 


However, the learned Subordinate Judge 
preceeded’ to hold in paragrapi 1 18 of his 
judgment thus: ^. 


“sn view Of the fact that Pere endows ` 


_ mentis possessed.: -of corsiderable extent 

- Of properties at - Tiruchendur and’ in 
Nagercoil and in view of the fact that 
-the trustees and hovorary trustees, it 
would be better to app°int an Execvtive 
‘Officer in the interest of efficiency in 

~ the admiristration of specific endow- 
‘ment. It. would. be better to app^int 
a whole-time Officer as an Exe- 
' cutive Officer for the collection of 
income, wainterance Of accOunts and 

_ Other matters relating to day-to-day 

. administration ag it will not be possi- 
ble for honorary trustees tO attend | to 
such details.’ ` 


Ultimately, the scheme ‘came to be’ modi? 
fied. This, ‘judgment has‘ been’ taken 
up in ‘appeal to-this Court in A.S, No. 735 
6f'1974, The fact of preferring ~. this 
appeal as well as the cross-appéal seems 
te have weighed with the first respondent 
herein ‘very tmuch. But, i in’ my view that- 
can have- no bearing Over a decision 
wtether a reference: undér section 30 
of the Act has to- be-made or not, As 
found categorically by the learned Subot- 
dirate Judge that as there'was no dispute 
relating toO tke title or Ownership, the- 
fact that an’ appeal Fas been preferred, 
with ‘reference - tO certain: -modification 
of the scheme or again a` cr0ss-appzal has 
been filed .will be ‘totally - _Immaterial.: 
“Therefore, that reasoning made urder the 
impugned | order will have to be ignored. 


J. Not ‘only. ‘this, ‘Under the Tamil. 
Nadu Act XXXI of 1964 by. proceed- 
ings Of the Settlement: 'Təhsildar, ` Sri. 
Pandaravaka Unit II, Nagercoil, ‘datéd 
17th July, 1969, patta was issued in the 


~ 


: ~ Qp a 
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It is not disputed that ~ 


DEPUTY COLLECTOR (Mohan, F) 535 
name of the petitioner Duraisami Nadar 
What is 
stated in paragrapl 4 of tke proceedings 


of the Settlement Tahsildar, Sri.Pandara- 
-vaka. Unit No- ITI, , Nagercoil, reads’ thuss, 


~Y 
“ Enquiry reveals. tat the title to thé 
lands has beén established in the rame 
_ Of the claimant temple. Onder the 
` powers, delegated to me in G.O. Ms. 
No. 1282, Revenue, ‘dated -4th July, 
.1967, I hereby order under ` section ‘g 
(2). read with. section 8 (1) of the 
_ Kanyakumari Sreepandaravaka Lands 
- (Abolition and Conversion intc Ryotwari, 
Act XXXI of 1964, that a ryotwari 
_ patta be issued fcr. the R.S. No. 11990/5, 
- 0.96 cents, 1195/7,0°88 cents ; 1238/12 

acres,‘27 cents 5 1197/8, .0.82 cents ; 
1196/10, 1 ‘ac. 62 cents; 1186/11 acre 
22 cents, 1189/12, U. 14 cents ; 1222/7, 
0.50: cents, 1229/4, 0. 43 cents 31226/2, 
0.69 cents ; 1185/3 0.28 cents ; 1199/4, 
1 acre 24 Gents = ; 1197/2, 6.98 cents; 
_. 1231/4, 0.17 cents and 1128/10, 1 acré 
GO certs in the name-Of the “Tiruchen> 
dvr Subramaniaswamy  Sukravara 
Kattalai Vagai”, represented by the 
present Trustees aire ole Nagar 

- and Ramanatha Nadar.” : 


It requires to be noted here that the lands - 
forming the subject-matter- of the acqui; 
sition are cOvered by this patta. In facts 
the Additional Special Deputy Ccllector 
(L.A. Railways), the: frst respondent 
herein, himself notes that. whén he says 
as per patta- NO. 7464-.0f Aloor Village: 
It may be that the Executive Officer has 
right to. manage the prCperties . but: the 
right Of management does not mean that. 
there is an entitlement to be paid so as tO} 
fall under the latter half of section 30. Of} 
the Act. If there is nO dispute relating 
to Owrership or title, the question Of 
app°rtionment dOes not arise. It is not 
ecrrect or the part of the learned Govern- 
mert Pleader to. contend ‘that it is purely 
a ministerial act, If that were s0, just} 
by putti?g forward an objection, it could} 
be said that there is a dispute requiring} 
a reference under section 30 Cf the Act. 
After all, before a reference is made under 
section 30 of the Act it is necessary tO find} 
Out whether there is a prima facie case 
made out for reference and not mechani- 


e 
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cally orin a wooden fashion. In the ins- 
tant case,there isro dispute as I said above, 
as t? the title. The questicn of app°rtion- 
ment also cannot arise. Nor agzin, the 
money would be payable to the Execu- 
tive Officer because the word ‘payable’ 
Occurring in tke section poStulates an 
entitlement tO such payment. As Other- 
Wise it wOuld mean that the Land Acqui- 
sition Officer is a disbursing authority, 
Therefore, looked at from any pint of 
view, reference umder section 30 Of the 


Act is illegal and therefore will have to be- 


quashed, Itis entirely a different matter 
‘Whether the procedure under section gi 
Or 32 of the Act will have to be followed 
Or not, J amnot called upon tO decide 
the same since:the reference here very 
clearly states thatit had been made Only 
under section 30 of the Act. Accordingly, 
the writ petition will stand allowed, 
There will be no order as to costs. 


R.S: 


» 
onl eee 


Petition allowed- 


IN THE ‘HIGH COURT OF JUDI- 
CATURE AT MADRAS. : 


Present :—S. Nainar Sundaram, F. 
Reethalammal ` .. 
U. 


K. Arumugħam Pillai and others 
n Respmdents, 


Tamil Nadu Buildings (Lease and Rent Cons 
trol) Act (XVIL of 1970) as amended by 
Act (XXIII of 1973), sections 10 (2) (i), 
10 (2) (ii) (4) —Landlord’s petition for evic- 
tion of tenant —Allegations of subletting and 
wilful default—Evictior ordered by Rent 
Controller —Appellate Authority reversing 


Peittioner* 


findings—Revision to High Court-—Subleiti rg - 


without consert of landlord—Whether eviction 
could be ordered, 


Subletting is made a grCind for seeking 
eviction Of the tenant by the landlord. 
Consent by landlord for such sub-letting 
would -provide a COver for the tenant. 
It may be expressed Or implied provided 
it is in writing. Subletting dore during 





*G.R.P.No, 469 of 1975, 
| 3rd February, 1978" 
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the tenure Of z lease under a previ0us: 
landlord and without his written cCrsent 
can be aveiied of by a subsequent pur- 
chaser irom the previOus landlord tO seek: 
Theugh in scme 
decisicrs acguiescerce by the lardicra 
was countenanced as a defence available 
to the tenant, oth:r decisions have dis-- 
cOuntenanced it and trey bave held that 
there is no questien of acqviescence Or 
estoppel against the landlord as that 
weuld ptactically be an estCppel against 
tke statute. [ Para, 21.7 


Ir. the present case, a specific case as put 
forth by the first respondent was that 
‘prior to the assignment in favour Of the 
Zetiticner the first respondent had let the 
bvildir 2 to respondents 3 to 502. am nthly 
rent and therefore the petitioner was not 
cOmpstent to object tO it, The sub- 
lease had admittedly been done without 
the consent Of the landlord. When once 
subletting is admitted and when once it js: 
found there is no sarctioncr the written 
corsent Of the landlcrd, the tenant cen- 
not escape the consequences of the evic- 
tion which must eventually follcw. 


(Paras, 22, 23), 


Cases referred to: . 

Mohammed Haji v, A Moshin Raja, (1948F 
61 L.W. 387 (2) : (1948) 1 M.L.J. 456 - 
AIR. 1948 Mad. 440; P. Ranganatha™ 
v. 5:nkarlai Davey, (1949) 2 M.L.J. 597* 
A.LR. 1950 Mad. 139 ; V- Somasundara- 
Mudaliar v. The Madras Provincial Co- 
perative Society-Ltd., (1950) 1 ‘M.L.J. 655+. 
63 LW. 610: AIR. 1950 Mad. 7115. 
Gokaidas Dahyabhai v. Jiva Raghay, A.I.R. 
1955 Sau. 523; P.A. Aiyamath Chetty v. 
V. Pala Muddu § Krishnayya and Go., 
(1956) 2 M.L.J. 54: 69 LW. 2825. 
Jafar Ali v. Gkaitram, (1957) 1 Ar. W.R. 
348 : (1957) 1 An.L.T. 399 ; 5S. Arputam. 
Chettiar v. G.P. Narayana Rao, (1962) 75 
LW. 5233 7.5.0. Abdul Khader v. G.H. 
Rao, (1984) 2 M-L.J. 288 ; P.M. Jagadisa- 
Mudaliar v. N.G.G. Angappa Mudatiar, (1966) 
79 LW. 615 ; Kannappa Chettiar V. Veera-- 
sami, (1972) 1 M.L.J. 184: 85 L.W. 192: 
ALR: 1972 Mad. 303; P-F. Gupta. & 
Go' v. MI. Venkatesan, (1975)-1 8.C.C, 46 = 
A.LR, 1974 S.G. 2331 3 Poorna Chand V- 
Motilal, A.I.R. 1964 S.C. 461-; Gappulat 


i] 


v. Thakurji Shriji Dwarkadkesshi, (1969) 2 
S.C.j. 810 : (1969) 1 S.C;G. 792 : A.T.R: 
1g€9 S.C.1291; Fagan Nath v. Abdul Azia, 
A.LR. 1973 Delhi 9. f 


Petition under secti¢n 25 of Act XVIII of 
1960 and as amended by Act XXIII of 
197g praying the High Court to revise 
the Order Of the Rent Control Appellate 
Authority (Principal Subordinate Jedge), 
Tirunelveli, dated 1gtF August, 1974 and 
made in G.M. A. No. 42 0f 1973 (H.R.C. 
O. P. No. 2 cf 1973, District Munsif 
Court (Rent Controller), Tenkesi). 


T.R. Mani and R. Nandakumar, for Peti- 


tioner. ` 


REETHALAMMAL v. ARUMUGHAM 


K. Ramamurtki, for Respondents, - 
The Gourt delivered the following 


JupomeNr.—The landlady under -the 
Tamil Nadu Act XVIII of 1960 (herein- 
after referred tO as tke Act) is the peti- 
tioner in this revision. The first res- 
pondent was the tenart and respondents 
2 tO 5 are arrayed as sub-terants. The 
landlady filed ‘a petition for eviction he- 
fore the Rent Controller(District Mursif) 
Tenkasi, H.R.C.O, P. No. 2 of 1973 under 
section 10 (2) (i) and section 10 (2) (ii) 
(a) Of the Act. Certain facts not in 
dispute may ‘be stated. The premises 
Originally belonged tO the first respon- 
dent and he Othied the same jn. favour cf 
one Ganapatli Joshier for Rs. 1,500 on 
goth July, 1969 under Exhibit A-1. 
The first respondent himself tcok the 
buildixg On lease from the said Gana- 
pathi Joshier under Extibit A-2, Under 
Exbibit A-2 the rate of rent reserved was 
Rs. 15 per month fora period of three 
years and thereafter, tre rent was to be 
paid at the rate of Rs. 22.50 Ps. On 
(5th November, 
patki Jcsbier assigned the othi in favcur 
of the petitioner for Rs, 1,500. The 
petitioner pursuant tO the assignment 
asserted ber rights as ‘landlord’: and 
demanded the rents and followed it up by 
the action for eviction referred tO above, 
The petition for eviction was contested 
in the main by tle first respondent and 
he would contend that prior to the 
assignment in favour Of the p:titioner on 
I5th November, 1972, he (1st respondent 
MLyJ—68 


19/72, the said Gana- 
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has sub-let the bvilding to respondent 
3 tO 5 and that it isnot correct tO say 
that he has agreed tC pay a monthly rent 
Cf Rs. 22,50 tO Ganapathi Joshier. 


2. The Rent Controller who heard the 
matter, came tO the cOnclusjcn that the 
tenant-cOmmitted wilful default in -the 
payment Cf rents and Fas further sub- 
let the building without tre written con- 
sent Of the ‘landlord? and tence, he 1s- 
liable tO be evicted along with the other 
respondents. The first respondent ap- 
pealed in G.M.A. No. 42 of 1973, which 
care tO be heard and disposed of by the 
Subordinate Judge (Appellate Autority}, 
Tirunelveli by an Order dated 1gth August, 
1974. The azpellete : avthority reversed 
the findings Of the Rent’Contrcller and 
dismissed the petition for eviction pre- 
ferred by the'petitioner. As aginst the 
said order, the present Revision is filed. 


3. Thiru T.R. Mani, learned covnsel 
for the petitiorer would urge that the 
order of the appellate authority is vitiated 
by impropriety and irregularity in that 
the correct principles with regard tO the 
question of wilful default and sub-letting 
have not been followed by tke appel- 
late authority. . i 


4. As stated above, two grounds were 
ut forth for eviction of the tenant, 6g.» 
wilful defavlt and sub-letting. 


Before I.dezl with the aspect of wil 
ful default, it is better to deal with the 
question of sub-letting because the CC- 
sel for the both sides have placed before 
me a uvmber of authorities on this ques- 
tion, ` i 


6. The ground of sub-letting must satis-- 
fy the provisicns of secticn 10 (2) (ii) (a) 
of the Act, which reads as follows -— 


“that the terant has after the 23rd 
October, 1945 without the written con- - 
sent Of the landlord, transferred his right 
under the lease or sub-let the entire 
building or any portion thereof, 
if the lease does not confer on him 
any right to do so’, On the question of 
“consent?®, decisiors have “been -render- 
ed both under the old statute and the 
present statute and thers are also decisions 


_ 
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Which have arisen under similar statutes 
Of other States, 


4. In Mohammed Hajiv. A. Moshin Raja! 
Happell, J., was concerned with a -case 
where sub-letting had taken place before 
the cOmmencement of the Madras Act 
XV Of 1946, and held that the tenant can- 
mot be evicted on that ground, It must 
‘be ‘pointed out that under Madras Act 
XV'of 1946, which came into fcrce on Ist 
October, 1946, clause (2) of section 7 
enabled the lendlord to. seek eviction of the 
tenant, if the sub-letting had taken plece 
after ‘the cOmmencement of the Act 
without his written consent, : 


‘8. In P.: Renganatham v. Sanjarlal Dapey® 
Rajamanrar, C.J.,. and Krishnaswamy 
Nayudu, J, in a case which arase 
utider Madras Act (LV of 1946), 
held that the.: landlord is entitled 
to obtain an order for. eviction of 
the tenant if the terant has, after 
the commencement Of the Act- without 
the consent of the landlord, transferred 
his right under the lease or sub-let the 
entire Or eny portion of che lease building 
end if therefore, there-is a transfer or 
subeletting after the commencement of 
the Act, the tenant can be saved by a 
written consent Of tre landlord from the 
‘consequence, namely, eviction, - 


9. In V. Somasudaram Mudaliar and 
“nother v, The Madras Provincial Co-opera- 
dioe Society Limited and ar other? Raja mannar, 
G.J., and Somasundaram, J., reiterating 
tke basis of that sub-letting withoyt the 
‘written consent Of the laridlord after the 
commencement Of the Madras Act XV of 
1946 would afford a grovnd for evicticn, 
extended tke principle by saying that a 
subseqventpurchaser from the landlord 
can avail Fimselfoftkatsub-letting ard file 
a petition. The learned Judge further held 
that if there was a ckange in the sub- 
tenant after the cOmmencement of the 
Act, -that would constitute subletting 


> 
1. (1948) 61 L.W. 387 (2) ; (1948) 1 M.L.J 

456 : A,ILR. 1948 Mad, 440. 

-2. (1949) 2 M.L.J. 597: 62 L.W, 814:A.i.R- 

1930 Mad. 139. i l 
.3,- (1950) 1 M.L.J. 655 : ALR, 1950 Mad. 

11 :63 L,W 610. l - 
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after the commencement - of, the -Act 
within the méaring of the said -statutory 
provision. i TAr y 


ro. A Division Bench of the Saurashtra 

Eigh Covrt in Gokaldas Dak yabhai v. 
Fiva Raghay and another}, held that were a 

sublease was already subsisting when the 
Bombey Rents, Hotel end Lodging House, 
Rates (Control) Act (LVII of 1947) was 
applied to Saurashtra,it could not be said 
that the -tenant created any-fresh -sub- 
lease ‘after the cOmmencoment' Of that 
Act by merely -recovering 'rent-under the 
subsisting sub-lease. et Ge 

1I. In P.A. Aiyannath Chetty and others 
v. V. Pala Muddukrishnayya and Co., Madras? 
Somasundaram, J., was concerned about 
the amer.dmert introduced by the Madras 
Act VIII of 1951 te section 7, Sub-clause(2) 
of tke Madras Act XV -of 1964, by virtué 
of which, for the words figures ard letters 
“Afte: the 23rd.Octc ber, 1945” were sub- 
stituted, The learned Judge while recog- 
nising the principle ofthe. non-consent of 
the landlordin writing will entail.eviction 
repelled the argument that the landlord ig 
es-oppad by his conduct; On the principle 
that there can be rio ‘estoppel against a 
Statute. In that case, an argument was 
put frrth that the ‘lendlord‘ must be 
ccrsidered to have acquiesced or con- 
tracted, Out Of tke Statute waivire his 
privileges under the Statute, ..The lear- 
ned Judge assuming -that there can be a 
waiver, cCOnsidered the question ag 
to whether there is such ‘a waiver and 
en the facts of that case, held that there 
was no such waiver. Read 
12. In Jafer Ali v. Choitram® Jaganmoban 
Reddy, J., 2s he then was, laid down the 
principle as follows :— ye 


A tenant can sub-let the house with the 
Oral -cOnsent Of tte lardlords under the 
Hyderabed Houses Rert Qentrcl: Order, 
1353 Fasli, but under the Hyderabad 


. Houses (Rent, Eviction and Lease) Con- 


trol Act, that can be done only with the 
written consent Of tke landlord... The 





Ca 


1. AR. 1955 Saur.52. 

2. (1956) 2 M.L.J. 54 :69 L,W, 282. 

3. (1957) An.L.T, 399 : (1957).1 AnwWR, 
348, > , 


a] 


' present Act has no retrOspective’ Opera- 
ion .sO as to invalidate a sub-tenancy 
created, lorg prior. to the coming int 
force Of the present Act, with the oral 
consent Of the landlcrd, = 


13. In S. Arputam Chettiar v, C.P. Narayana 
Raol, Srinivasan, J., was corcerned with 
the question as to whether if the tenant 
had the authority to sub-let tre prem ises 
prior to the- passing of ‘the. ‘Act, such 
authority would be deemed to have con- 
tinued and that no fufther written ¢on- 
sent to- autlorise such -sub-leiting _ was 
necessary. after the ‘passing of the’ Act. 
‘The learned Judge . referred to-a ` decision 
of Ramachandra Iyer, O.C.J.,;as. Fe then 
wasin G.R.P. No, 1247 cf 1960, where it 
was laid down that if the Criginal terms of 
the tenancy authorised the teriantto sublet 
and’ if the landlord: had’ aéquiesced in 
such sub-letting it could bë presumed that 
there was such-autkority and that the 
landlord could not, therefere, put this 
forward as a ground for eviction, Srini- 
vasan, J., On the facts of the case dealt by 
him, found that there was no évidence of 


such authority. . 


14. I» . TSO. Abdul 'Khader v. G.H. 
Ra, Ramakrishnan, J., had occasion, to 
consider the’ provisions Cf section 10 (2) 
(ii) (6)-0f the Tamil Nadu Act XVIIL of 
1960, with, reference ‘to tke use “Of the 
premises let for 4 purpose Cther than-that 
for which it was leased. The learned 
Judge . repelled the arguments with re- 
ference’ to the acquiescence by the 
, dandlord-or estcppel by conduct and held 
that any kind of acquiescence by ‘the 


a7 


jandlord or estoppel by his conduct can- 


not be a substitute for the plain require- 
ments of the Statute about a written’ con- 
sent. p s ` 


a d a 


a5. In P.M. Jagadisa Mudajiar.v. N.C.G. 
Angappa Mudaliar® Venkatadri, J., reitera- 
ted- the principle with reference to 
Obtaining the written consent of the 
jandlord for sub-letting so that it can-be 
a defence Open to the tenant when evic- 
di0n was sOught against him on the 





1. (1962) 75 L.W. 523. 
a 2. .(1964) 2 M.L.J. 288. 
3. (1966) 79 L.W. 615: 
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-groúnd-of such sub-letting. The learned 
‘Judge laid down, the-principle as follows :— 


“The provisicr.s of Act XVIII of 1960? 
- im section 10 (2) (a) requires that th 
- Mitten consent of the landlord should 
- be obtained, Therefore, it is imma- 
terial, whether the previous landlord 
gave permission to the tenant to sub- 
_ let -the premises. The tenant. must 
Obtain the written, consent, of the land- 
lord. for. the “purpose ‘of sub-letting. 
- Where. there is a change in tke’ sub- 
- tenancy and ‘when new persons are 
_ introduced into- the premises’ by the 
. main, ‘tenant,.he shoyld obtain’ the 
` written consent Of ‘the -landlord: for 
sub-letting the premises. Ever assum- 
ing thatthe origiral agreement.” per- 
mitted the main tenant to sub-let the 
premises, that agreement would not 
bind the subsequent purclaser Of the 
- premises. Even though the -landlord 
tacitly. allowed “the tenant, to sub-let 
the premises, still the landlord can at 
` any time take advantage of the. provi- 
sions.of the Act for evicting thé.tenant 
‘on the simple ground that, the tenant 
- has not Obtained the written consent 
of the landlord for sub-letting the pre- 
mises.” C | ete gen 


` 
+ 


16.`: The same principle has been recog- 
nised by Sadasivam,-J.; in Kanrape 
Chettiar v. Veerasami1, when the’ learned 
Judge. stated that a tenant cannot with- 
out the written consent of the landlord 
transfér his rights under ‘the’ lease ‘and 
sub-let the entire building-or part thereof, 
if the lease does not.confer any right to do 
so and ifthe tenant sub-léts without cóm- 
plying with the above requirement, he 
will come, within -the mischief of section 
10:(2) (i1) (a) Of.the Tamil Nadu‘ Act 
XVII of 1960. ee: 
17. Iv P.J. Gupta and Go. v. M. Verka- 
tesan, Merchant and. others?, the. Supreme 
Court dealir.g with a case which arose 
under the Tamil Nadu Act (XVIII of 
1960), observed as follows:— 


“The ‘provisions of the Act apply to 
_all tenancies. A tenancy is essentially 
1. (1972) 1 M.L.J. 184 :85 LW. 192 : A.LR. 


1972 Mad. 303. 
?. (1975) 1S.0.0.46 : A.LR. 1974 5:0. 2831. 
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basedcCn and g0verred by ar agreement 
Or contract even when a statute inter- 
venes t0 limit the area within which an 
agreement Or contract operates, Or 
subjects cCntractual rights tO statutory 
rights and obligaticns.° Where the 
tenant has Sub-let in 1957, ie., subse- 
quent tO 1945, the case would he 
covered by section 10 (2) (8) (a) 
and. he wuld be liable to be evicted.” 


18. In Pooma Chand v. Motilal and 
otkersi, the Supreme Ccurt was cOncerried 
with the provisions cf Delhi and Ajmer 
Rent Control Act (XXXVIN Of 1952) 
and in- particular  secticn 13 (i) of the 
Act, the material part of which reads as 
follcws -— | 


at Notwithstanding anything.to the-con- 
trary contained in any other iaw or 
any contract, no decree or order fcr 
the TecOvery of pOssession cf any pre- 
muses shall he passed by any Courtin 
fayour of the landjord against any 
tenant (including a tenant whose 
tenancy is tefminated) ; provided that 
nothir.g in this sub-secticn shall apply 
| 0 any suit Or Other proceeding for such 
recovery Of possessicn if the Court is 
satisfied : (a) that the terant has neither 
paid xrOr tendered the whole of tle 
arrears Ofrent due within the month of 
tke date On which a nctice of demand 
for the arrears Of rent has been served 
on hirt by the landicrd in the manner 
provided in section 106 cfthe Transfer 
Of Property Act (IV ‘of 1882); 
or (b) that the tenant without obtain. 
ing the ccnsent of the landlord in 
writing has, after the commercement 
of this Act, -(i) sub-let, assigred or 
otherwise parted with the possession 
cf, tre whole or any part Of the pre- 
MISES eee, - 


rg. lt was teld as follows :—where ad- 
mittedly. after the executicn Of the lease 
deed, the tenant las sub-let some of the 
rooms Cf the buildirg to others without 
Obtaining the written consent of the land- 
lord, secticn 13 (1) (b) (i) applies. The 
fact tat there. were sub-tenants in tle 
said portiCns and new Ones were substi. 
tuted for ther, could not conceivekly be 
a 
1. A.I.R. 1964 S.C. 461. 
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of any helg to the tenant, because the 
new sub-tenants were not holding under 
the earlier sub-tenants, but were induce 
ted] by the tenant after the earlier sub- 
tenancics were terminated. The tenant, 
having sub-Jet part of the premises with- 
Outthe consent cf the landlord in writing, 
cannot invoke the protection given to ‘him. 
under secticn 13 ofthe Act. 


zo. In Goppulalv.Thakurji Shriji Dwarka- 
dheeshi ard arother?, the Supreme Court 
was concerned with the previsions of 
Rajasthan Presmises (Control cf Rent and 
Eviction) Act (XV11 of 1950). Section 
13 (1) (e) sets Out sub-letting asa ground 
Or éjectrrent : in the  follOwing. 


<: That the tenant had assigned, sube- 
let Or Ctherwise parted with the pos- 
session Of, the whole or any part cf the 
-premises without tte permission of the 
landlord >”, : 


The Supreme Court observed. :— 


‘‘The ‘question whether a sub-letting 
- before the coming into fcrce of tke 
Act is within the purview Of clause 
(e) Of section. 1g (1) depends upon the 
. construcion ofthat cleuse. The rele- 
vant words are ‘has sub*let’)> The 
‘ present perfect. tense contemplates a 
© completed even connected jn some way 
with the present time, The words. 
take within their sweep any sub-letting 
_whick was made in the pest.and fas. 
continued up to the present time: It 
does not matter that the sub-letting 
was either befcre or after the Act came. 
into force. All such sub-lettings are 
within the purview -of clause (e). 


21. Froma discussion of the above autto- 
rities, certain prir.ciples dO emerge Out. 
Sub-letting is made a ground fcr seekin 

eviction by the JandJOrd., Gonsent b 

landlo:d’ for such sub-letting would pro- 
vide a cOver fcr the tenent. It may be 
expressed OF implied provided it is in 
writing, Sub-lettirg done, during the 
terure Of a lease under a previous, land- 
lord and without his written consent can 








1. (1969) 2 S.C.J. 810 : (1969) 1 S.C:Cè 


792 : A.I.R. 1969 S. C. 1291, 


i 


þe availed of by a subsequent purchaser 
from the previous landlord to seek evic- 
tion cf the tenant. Thougr in some 
Idecisions acquiescence by the landlcrd 
was cOuntenanced as a ‘defence availa-: 
ble to the tenant, other decisions have: 
dijscOunteranced it and they have held 
thatttere isno question ofacquiescence or 
“estoppel against the landlord and that 
‘would practically be a estcppel against 
ithe statute. In my view, the second line 
lof decisions are in consonance with the 
llangvage used in the provisions of the 
"Act. To repeat the dictum Cf Rama- 
krishnan, J.,in- 7.5.0, Abdul Khader v. 
G. H,Rao?, ‘any kind cfacqviescence by the 
landlord Or estoppel by his cCnduct can- 
not be a substitute for the plain require- 
ments of the Statute abOut a written con- 
sent”? A change of sub-tenant after the 
relevant date without the written consent 
of “landlord ” will entail eviction. Keep- 
ing the ebove principles-in the ba ck. 
‘ground, We have t0.Se¢. as-to whether tke. 
decision of the appellate authority. has 
conformed’ to the same." ~ are. 


99, Coming to the facts of the present 
case, I find that the specific case as put 
forth by the ist resp?ndent is that prior 
Ito the assignment in favour Of the peti- 
Itioner On sth November, 1972 the Ist 
resp ndert has sub-let the building to 
respondents g tO 5 On monthly rent and 
therefore, the petitioner is not cOmpetent 
to Object to it. It .appsats that in’ the 
course Of tre arguments beforé the Rent 
Controller, it was contended On behalf 
cof the Ist respondent that he sub-let the 
‘building even before the cthi deed Exhi- 
bit A-1 dated 30th July, 1969. This 
contention runs contra to the specific 
plea taken by the Ist respondent in the 
counter. `I do not find that any material 
thas been placed ` before the Qourts below 
tO substantiate the later contention. 
Hence, we have to take it that the 
sub-lease has admittedly been done 
after the Othi deed urder Exhibit A-1 
dated 30th July, 1969 and the rent 
deed Exhibit A-8 cf the same date and 
‘before the assignment under Exhibit 
A-2 dated 15th Nc vember, 1972. Equal- 
‘ly so, the Ist respondent has not obtained 





1, (1964) 2 M.L.J. 288. 
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the written: consent of the‘landlord’ either 
Ganapathi'!J°shier or the present peti- 
tioner for such sub-letting. The appel- 
late authCrity sets Cut the cOntenticn of 
the lót respondent tl at the terants were 
already there even at the time when Gana- 
pathi Joshier got Exhibit A-1 othi, when 
he entered into a lease back arrangement 
under Exhibit A-8 on the sawe date. The 
appellate authority Observed as follows 
towards the end Of paragraph g cf bis 
order.— | 


“The Ist respondent herein as peti. 

tioner before the lower Ccurt: was very 

veli aware Of the sub-lease even at the 

time Ofhber getting the assignment and 

in such circumstance, it shcovld be 

taken thata. sub-lease was done even 

earlier tO the assignment in favour of 
the Ist respondent rgarding the cthi- 

and s0 there is no qvestion Cf any sub- 

lease without the consent Of the land-' 
ladv.”? i 


a4, ‘This is a misconception of the ċase' 
Of the parties. Not only, the appellate! 
authority həs misconceived the case of 
the parties, but has nOt applied the cor- 
rect principles Of law governing the ques- 
ticn ofsub-letting under the Act. When 
once sub-letting is admitted and when it 
is found that it has no sanction cf‘tke 
written ` consent Cf.the “landlord? the 
tenant cannot escape the consequen- 
ces Of eviction, which must eventually 
follow. Hence, I find that the crder of 
the appellate authority suffers from an im- 
propriety in the application of the law 


to the facts of the case. 


a4. Thiru K: Raramutthy, learned 
counsel for the Tesporndent would reyzly 
on the ratio by Kailasam, J., as he then 
was in C.R.P. No. 639 of 1973, wherein 
the learned, Judge considered the ques- 
tion ofthe knowledge of the landlord with 
reference to the use of the premises fcr a 
purpose Other than thatfcr which it was 
leased in the cntext of secticn 10 (2) (ii) 
(B)of the Act. The learred cOursel fer the 
respondent also relies on the decision in 


Fagan Nath v. Abdul Azia and otherst, There 


the learned Judge of the Delhi High 
Court was considering a similar provisicn 





1. A.I.R.1973 Delhi 9. 
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of Dethi Rent Control Act (LIX of 1958). 
and held that the consent may be ex- 
press, OT implied, and either would be 
sufficient provided that it is IB - writir g. 
The learned counsel fcr the-respondent 
would, contend. that knowledge would. 
amount to acquiescence. There may be. 
a reed to. consider tłis questicn if the 
matetials on record do make cut.that the 
“landicrd?? had knowledge about the, 
sub-letting earlier and had acquiesced. in 
the same by conduct, But,in the present 
case, there ate ro materials placed. beft re 
the Court to this effect, «I also find that 
such a: specific:plea was rot taken and 
presented in the Courts below. 


a5. Coming: to the . questicn of wilful 
default, I find that the appellate autho- 
rity has again acted-on a misccrception. 
Admittedly under 
ease agreement the rate cf rent stipula- 
ted was Rs. 28,50 after 2nd Avgust, 
{g72.: Inspite Of the sare, the: Ist res- 
pondent would, contend that he would 
pay only at the rate cf Rs. 15 p.m. and: 
the Ist-respondent havirg had“been a 
rty tO the written- agreement, carnot 
be said to bave acted bona fide under a 
wreng rotion, On an analysis.of the 
materials,.I find that the’ finding of the 
Rent Gcntroler that the Ist resg>ncent 
committed wilful default, is correct, The 
appellate- authority diverted. his atten- 
tion mre on tke ccnduct of the peti- 


= 


fjOrier in making the demands at the ear- 
liest print of time after the dssignmet 
in her favour... This is rot proper. The 
questiCn to be consicered is, whether the 
default cOmmitted by the tenant is wil- 
ful or not. AS stated ab0Ove, the tenant 
inspite Cf Exhibit A-8 would maintain trat 
he-wovld pay only at the rate of Rs: 15 
p-m. and persisted in-the said_ stand in 
the Courts below and-even at the said 
rate, the tenant showed ro alacrity tO 
deposit the rents, as enjcired-_ by the 
statute. “This would come witrin the 
mischief “wilfvl default’ as defred under 
the provisicrs of the. Tamil -Nadu Act 
XVIII cf 1960. In this-view also, the 
petiticn fcr eviction filed by the petiticner 
should be allec wed}. 5 Se 
26. : Inthe said circumstances, this revi- 
gion is allowed. The crder cf tke ap- 
pollate authority is set aside and the order 
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of the Rent CcntrcHer is restcred, Taking 
into -consideration -tbe facts and :cir- 
cumstances Cf the case and the relation- 
ship between ‘the parties, 1- ccnsider 

sufficient time shOulc be given for the 
respcndent tc vyacete.. The respordents: 
will Lave Jeur months to vacate. No 

Orders as tO costs, 


R.S. ——-— Revision allowed- 


ae st 
IN: THE HIGH COURT. OF. JUDI-. 
CATURE AT MADRAS. 


PRESENT: -—A, Varadarajan, J, 


The Madras State- Wakf 
its Secretary . ` 


Board. by 
n Appellant® | 


2 E 3 
Veljzyan \Chettiay and others on 


a .. Respondents, 
(A) Tamil Nadu Minor Inams (Abolition: and 
Conversion into Ryotwari).Act ‘(Madras Act: 
XXX of 1963}—Object and scope af.. 


(B) Wagj Act (XXIX of 1954)—Minor Iram. 
— Sui for possession of properties or foot 
of properties being .wagf proper ties—Furis= 
diction of Civil Court to entertain the suits. | 


In the present case the suifs: were for 
the ~-possessicn Of the: properties with. 

st and future mesne, profits, These 
seliefs cCuld not be grarted by. the 
Autherities constituted under Act XXX 
of 1963 and could be granted only by 
the- Givil Court. No doubt, when the 
questicn of title to tbe properties is 
sought tO be raised ir. the ' present suit 
for. possessicn-it is Cpen to the defendante- 
respondent to. ccntend that the question 
cannot be gene into by the Civil Court. 
having regard to the ‘special provisions. 
<ontaired ir Act XXX of 1963 and that: 
the Viaaf Board is not entitled tO recover- 
possessicù Cf the ptOperties not having 
obtained patta fcr the same under the 

cyisicns cf the Act, but that dces not 
mean that the Civil Gourt has ro jwis- 
dicticn tO go irto the questicn whether 
it is oF is NOt “pen tO the appellant to 
seek to Trecever possessicn cf the pro- 
perties, Thereftre it is not possible-to 
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hold, that the Civil Court has ro juris- 
diction to entertain the suits. [Para. 18]. 
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A.S. Nos. 1gl of 1970 and etc. Tespecs. 
tively. ay n 
M. A. Satker Sayeed, 9. l. Samiullah and 
S. M. Hameed Mokizeen, for; Appellant. 


T.-K. ‘Rajagopal “and G. Viswanatfan, 
for Respondents. ` ~ 


The Court delivered the followin Qo. : 


Jopoment.—Fhe Madras’ State . Wakf 
Board represented by its Secretary, -the 
plaintiff in the 38 suits filed - before the 
District ` Munsif, Tirumangalam for 
recovery -Of possession of-the suit pro- 
perties with past and future mesre pro- 
fits who failed in both the Ccurts below 
on the question Of the Civil Ccurt’s 
jurisdiction to entertain the suits is the 
appellant in these second appeals. The 
prCperties involved in O.S. Nc. 232 of 
1968 cut of which .S,A. Ne. 271 cf 1974, 
has arisen are situate in Pcnmeni Village, 
Madurai Taluk. The’ properties irvel- 
ved in the other suits out of which the 
other appeals arise are situate in, certain 
other villages in: Nilakrttai Taluk. ‘The 

cperties in the suits were, admittedly 
miror irams which were abolished, by 
the Tamil Nadu Minor. Inams (Abcli- 
tion ‘ard Conversicn int? Ryotwarl) 
Act, 1963 (Madras Act XXX cf 1963) 
with - eflect frcm 15th February, “1965. 
The, Wakf" Act (XXIX.cf 1954), was 


“for possess 
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passed by the Parliament to Iptovide 
for the better administration and suger- 
vision Of wakfs in the whole of India 
except-the State of Jammu and Kashmir. ` 
There is ro dispute that this Act has 
come into force ‘in this State on 15th 
January,. 1955. Section’ 4 (1), of ‘that 
Act provides for the State, Gc verr ment. 
by notification in the Official ‘Gazette 
appointing a Commissicner of ‘Wakfs - 
and as many Additicral or Assistant 
Commissicrers as may be " necessary 
fcr making a survey Of the wakf prcper- 
ties existing in, the. State at the date of 
éCmmencemert of the Act. Urder 
sub-section (3) of section 4 the Ccm- 
missioner has power, after’ making such 
enquiry as may be cOnsidered necessary, 
tO Submit his report to the State Governi- 
ment contairirg the. particulars men- 
tiored` in clause (@) thereof.) Under 
section -5 (1) cf the Act, on receipt of-a 
report under sub-section (3) of secticn: 4; 
the. State. Gcverrment shall’ -férward 
a copy thereof to the Board of’ Wakts, 
establishment urder sub-section (1) or 
sub-section (1-A) of-secticn 9: ‘Under 
section 5 (2) the Board shall. examine 


the report:arid publish in. the Officia? 


Gazette a list of wakfs contairing such 
particulars as ‘may ‘be prescribed: ‘The 
publication in these cases. was -made 
on 27th May; 1959. Under section 


6 (1), if any, questicn arises whether a 


particular -prCperty specified as wakf 
property in a list of..wakfs published is 
wakf property or not or, whether a wakf 


‘specified iti such list is a .Shiawakf or- 


Suri wakf, the Beard or thé, Mutawalli 
of the wakf or any persOn interested 
therein may irstitute a suitin ‘a Civil 
Ccurt of cCmpetent jurisdicticn fcr the 
decision of the’ questicn and the decision 
of the Civil Ccurt in respect cf such: 
‘matter shall be final. ‘Acctrding to 
the Froviso to secticn 6 (1) re suċh suit 
shall be entertaired. by the Civil Court 
after the expiry cf one-year from the 
date of the publication of the list of 
a: On the basis of the afcresaid noti- 
ficaticn. dated’ 27th Mav, 1959; the suits 
icn were filed by the appel- 
lant in -these appeals. As. already 
stated, the Inam was notified ' under- 
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Act XXX of 1963 on 15th _ February, 
1965. rv 


- 4. The defence was that the Netifi- 
cation, wasnot binding On the respondents, 
that the suit properties were miror iram 
properties governed by Act XXX of 
1go3.and that no civil suit lies ir view 
of the Notification of the iram under 
tbat Act. An issue relating to jurisdic- 
tion was framed in all the suits and it 
reads thus: : 


- “Whether the Court of the District 
Munsif, Tirumangalam has ro juris- 
diction to entertain th2 suits?” 


4... It was contended before the learned 
District Munsif that the . Civil Cout 
is impliedly barred to try the questicn, 
namely, the nature ard character of 
the properties involved in the suits and 
that this questicn will be a primary 
«questicn to be decided as between the 
‘parties to the suits. The learned Dis- 
trict Mursif has observed that there is 
considerable force in: this submission 
-and he has held that the suits have been 
filed only to circumvent the provi- 
sions Of the Act and nothing more and 
that under such. circumstances, the 
‘Civil Gourt has ro jurisdicticn to enter- 
tain the suits. After recOrdirg such a 
finding, the learned District Munsif 
„dismissed -all the suits and directed the 
“parties tO bear their respective cCsts, 


5. The learned Subordirate, Judge of 
Madurai has extracted in paragraph. 
of his cCmmn judementinr allthe appeals 
‘before him the several pleas raised by 
the resp’ndents and has stated that at 
the instance of the parties in all the 
suits, the preliminary issue as to whether 
the Gourt of the District Munsif, Tiru- 
mangalam has no jurisdicticn to try 
the suits was taken up for c™nsideraticn. 
He agreed with the District Mursif and 
dismissed the appeals with cCsts, l 


6. The learned District Munsif was 
‘wrong when he accepted the submissicn 
‘that the questicn involved in the suits 
-was about the nature and character of 
the prcperties invclved, But the lear- 
ned Subordinate Judge rightly under- 
stcod the sccpe Cf the suits and has 
‘stated in paragraph -5 of his judgment 
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airs 


that the suits have been filed for recovery 
Of‘ possessicn Of the properties on the 
basis that they have been endOwed as 
inams for religious and charitable pur- 
poses and-that the respondents are in” 
wrongful p*ssessicn and enjcyment of | 
the properties. The ccntention urged 
on behalf of the appellant befcre the’ 
learred Subordinate Judge was that the ® 
reliefs of recovery of pOssessicn and 
mesre profits can Cnly he granted by 
the Civil Court and that the Cc flicers 
appointed under Act XXX of 1963 are 
incompetent tO grant such reliefs and, 
therefore, the suits for recovery of p^s- 
sessiCn, and mesre profits can only be 
eniertained and decided by a Civil 
Court and a Givil Gourt alone would 
consequently: have jurisdiction tO try 
the suits, But the learned Subordinate 
Judge rejected this ccnclusicn and dis- 
missed the appeals with costs aś stated 
above Observing `: - 


“Considering the nature and character 
of the present suits and the sc¢ pe of- 
the Civil Court with reference to the 
provisicns of Act XXX of 1963 and 
the various decisicns cited fcr. and 
-against the point, whether the Civil 
Court bas jurisdicticn to try the suits 
.-in, questicn, I hold that the present- 
suits under appeal have been filed in 
the Court. of the . District Munsif, 
Thirumang2lam only vith a view to 
evade the provisions Of Act XXX of 
1963 with regard to the determina- 
ticn Of the question as to who was 
entitled tO get patta for the suit 
lands, . sees N i ` 


4. In view Cf section 3 (6) Of Act XXX 
of 1963, it cannot be disputed that all 
rights in the iram has vested in the 
Government though an attempt was 
made by the learned cOunsel for the 
appellant tO contend that the- title to 
the lands had rot vested in the GC vern- 
ment by the Notificaticn cf the village 
under the provisicns of the Act. Section 
g (b) of the Act lays down that every 
miror iram including all communa? 
lands and -porambokes, waste lands, 
pasture lands, fcrests, mires and minerals, 
quarries, -rivefs and streams; tanks 
and coranies, fisheries and ferries, situa- 


N 
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ted within the boundaries thereof, shall 
stand transferred. to. the Government 
and vest in them free of all encumb- 
rances; and certain Acts including 
the Madras, (Transferred Territory) 
Ryotwari- Settlement Act,’ 1964, arid 
all other enactments applicable- to ryot- 
wari lands with. certain. exceptions 
ementioned in. the clause had been made 
applicable to the minor iram: There- 
fure there is nO substance in. the con- 
tention that_title Lae not vested in the 
Government, Goa, sra 


8., Section .7 af thé ‘Act’ próvides ` for 
the Government {constituting as many. 
Lribunals as may’ be necessary -for the 
purposes: of thé Act:. Section -8. (1) ‘of 
the .Act .lays down that. subject to. the 
provisions of. sub-section (2) every per- 
son, who was. “lawfully ‘entitled to the 
kudivaram in‘an’inam land immediately 
before the appointed-day whéther such 
person is an inamdar or. not :shall, with 
effect on and. from the appointed day, 
be entitled to ryotwari pdtta in respect 
of that'land. ' Section 8 (2) (i) (a) and (b) 
provide -fór gtant of patta in respect ‘of 
lands transferred by way of sale. Under 
section 8 (1);.(z):.(a) if the transferee or 
his heir, agsignee, legal - representative 
or person deriving rights. through him 
had been ih exclusivé possession öf the 
land --for-.a*continuous period of sixty 
years immédiately  beforesthe Ist day of 
April, -1960.;such, . person: shall,. :with 
eftect on.and from the appointed day, 
be entitled tô ryotwari patta in respect 
of that land. Under “Clause ‘(6) if the 
continuous possession was not for -a 
period of sixty years immediately. before 
the, Ist; day of April, 1960 but was for 
a continuous period of only twelve years 
before that date, such’ person shall, with 
effect on and from’ the ‘appointed “day, 
be entitled’to a ryotwari patta if he pays 
as consideration to the Government in 
such . manner and-in such, number _ of 
instalments as may be préscribed an 
amount equal’ to twenty timés the ‘diffe- 
rence between the ‘fair rent in respect of 
such. land. determined, in accordance 
with - the-: provisions contained: in. the 
Schedule. and the land revenue due on 
such land. Section 8 (4) of the Act 

rovidés ‘for payment of the compénsa- 
tion- thus ‘payable under’ séction 8 (2) 
(i)  (b}--to.. the- institution: concerned in 

Wb J 09 


Wee on ee oes 1- -e 
- 


, by „the Chief Justice 


a mpr me e e e ee ee 


545 


one lump sum within such period and 
in such form and “manner as. may be 
prescribed. Section -9 of the. Act pro- - 
vides for grant of patta in cases: not 
governed: by section 8. Section 10 deals 
with Jands-in respect-of which ‘no ryot- 
wari patta will. be granted.- Section 11 
‘deals with: determination. of lands in 
respect of which any person is entitled 
to ryotwari patta by the Assistant Settle- 
ment Officer, after giving the necessary 
notices as required under that section. 
Agairist the decision of the Assistant 
Settlement ‘Officer, ‘there is provision’ for 
an-appedl being filed- to the Tribunal 
under section- 11 -(3) of the -Act; and 
section -30 provides -for appeal against 
the -decision~ of the Tribunal under 
section.11 (3) to the special Appellate 
Tribunal consisting of- two- Judges’ of 
this Court nominated from time to time 
in this - behalf. 
Section 46 (1) of the Act lays down ‘that 


“any .order passed by any Officer, the 


a 


‘Government or other authority or any 
decision of the Tribunal cr the ‘Special 
‘Appellate Tribunal‘ under the, Act in 
respect of matters to the determined {or 
‘the purposes of the Act ‘shall, subject 
only to any appeal or revision provided 
under the Act, be final. Under ‘ clause 
(2) of section 46 no such order or déci- 
- Sion shall be liable to be questioned. in 
‘any Court of law. - Section 47 of the Act 
lays down that no suit or other: proceed- 
ing shall lie against the Government 
for any act done or purporting to be done 
‘under the Act or any Rule made there- 
under! and :also no suit,; prosecution or 
.other_ proceeding shall lie against any 
‘officer or servant of the Government 
‘lor “avy act~done or purporting to be 
‘done ‘under the Act or any- Rule made 
thereunder ` without -the previous sanc- 
tion of .the Government. A period of 
limitation is provided for actions con- 
‘templated in section 47 (2) in clause (3) 
of that section. ` Section’ 43 (1) ~ Jays 
-down: that the decision of a Tribunal or 
-the Special Appellate: Tribunal in any 
proceeding under the Act on any matter 
talling withiri its jurisdiction shall be 
“binding on the parties thereto and per- 
“sons claiming’ under them~in: any’ suit 
or proceeding in a Civil Court, in so 
far as such matter is in issue between 
. the parties or persons aforesaid in “such 
suit or proceeding. Section- 43 (2) 
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lays down that the decision of a civil 
Court (not being the Court of District 
Munsif. or a Court of Small Causes) 
on any matter falling within its juris- 
diction shall be binding on the parties 
thereto and persons claiming under them 
in any proceeding under the Act before 
a Tribunal or the Special Appellate 
Tribunal in so far as such matte: is in 
issue between the parties or persons 
aforesaid in such proceeding. 


9. In view of the special provisions in 
the Act whereunder an appeal could 
be filed against the order of the Assistant 
Settlement Officer granting patta under 
section 11 of the Act before a Tribunal 
and against the decision of the Tribunal 
in such matter before a Special Appellate 
Tribunal, it is not possible to agree with 
the learned counsel for the appellant 
that the Civil Court will have jurisdic- 
tion to go into the matter when there 
are rival claimants for the grant of patta. 
In this connection, the learned counsel 
for the appellant relied upon some deci- 
sions. The first of those decisious is 
that of a bench of this Court in Adakala- 
thammal v. Chinnayan Panipundar! where 
the question was whether the juridic- 
tion of a civil Court in a suit for posses- 
sion and other incidental reliefs based 
on title is ousted by section 56 (1) of the 
CXXVI of 1948 which has since been 
omitted. There, the learned Judges 
observed thus : 


‘The Settlement Officer is the autha- 
rity tO examine the nature and history 
of all lands in respect Of which the 
landholder claims a ryOtwari patta 
under section 12, 13 or 14. Section 
56 occurs among the miscellaneous 
provisions of the Act, Though’ in 
terms section 56 confers on the 
Settlement Officer the power tO decids 
a dispute as to who the lewful ryot 
of any holding is, there is nO cOrres- 
ponding provision expressly taking 
away the jurisdiction Of the Civil 
Court, Section 65 no doubt bars 
the jurisdiction of Gourts-in certain 





1. (1959) 1 M.L]. 314 172 L.W. 358: ALR. 
1959 Mad.447. 
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cases; but that is more in the nature 
Of an immunity sectiOn,’’ 


Having regard to thewaterial provisions 
of the Act and having regard to the 
express language Of such provisions and 
without referring tO any decided autho -e 
rity we are Of opinion that clause (¢) in 
section 56, sub-section (1) of the Act 
refersonly tO a dispute as to rights vnder 
the Act, that is, tte right to Obtain a 
ryOtwari patta, Tre decision of the 
Settlement Officer would be necessary in 
-case Of a dispute tO work Ovt tke right 
conferred under section 11 On every 
ryOt in an‘estate tOo Obtain a ryOtwari 
patta in respect of ryoti lends which 
wets included cr Ouglt to lave been 
included in his kclding. The provisc 
to section 3 (d) which has been quoted 
earlier in ttis judgment prevents 
Government from. dispOssessirg any 
person Of any lands in an estate in 
respect Of which they consider thathe is 
prima facie entitled tO a ryOtwari patta, 
ifsuch a persOn is a_ryOt pending the 
decision cf the Settlement Officer as to 
Wwhett' r he is actually entitled to such.a 
pattz. Jt follows, therefore, that if a 
per.on has been in possession Of ryOti 
land and another person kas trespassed 
on his holding and nO ryOtwari patta 
kas actually been granted to either of 
the persors, there is nOthing prima facie 
in any Of the provisions Of the Act 
which preverts a civil Court from enter- 
taining a suitfor possession by a person 
who had been in. possession ard who had 
dispossessed. Such a dispute 
world not necessarily msan that the 
successful party wOuld be eventually 
entitled tO a petta. TO give One ins- 
tance, ifthe person in pOssessiOn wasa 


-sub-tenantfroma ryot fora fxed period 


and during tkat period be had been 
dispOssessed by another, the sub-tenant 
could meirtain.a svit for possession and 
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even obtzin pOsessions; but - eventually 
the patta may be. granted Only to tre 
ryot in respect. Of the ‘kolding and not 


to thesub-tenart who: might have suc=' 


ceeded in’ his suit for pOssessiOr against 
the trespasser, 
56 (1) should ‘be read along ‘with other 
“provisions of the Actand: therights and 
privileges- whick can be recognised 
and conferred by Or under the Act. 
So: understood 
between the jurisdiction Ofa Settlement 
Officer and the jurisdiction 0 ofGivil Gourt. 


The suits OytOfwhich the above appeals 


arise were all suits simpliciter for reco- 
very Of possession Or the ground that 
the plaintiff i is entitled to the con cerned 
landand ‘that, the ` 
deferdants are trespassers, Séction 56 
(1) cannot by. implication take away 
the jurisdiction. of the civil Court to try, 


su ich suits. N 
' 4 


10. ` The next decision réliéd ‘ugen’ by. 


the learned cOunsel for the appellant 


is- that of Rainachandra Iyer, J., ashe 
Krishnaswatn i Thevar v, 


thet was “in 
Perumal - Konar! ;` ` ` There, the. learned, 
Judge ‘bas Observed : 


“What i Act medd i do was to. 
eflect 2 cOnversiOn Of the erstwhile 
Zamindari and Iram estates . _ into 
_ryOtwari system. of tenure, ‘The fea- 
„tures Of -ryOtwari system are, too well | 
known, tC require . recapitulation, 
Recently, I had ocasion to copada: 
the features Of.that sytsam in tw0 cases, 
diz., Gopalan v. State of Madras?, and 


Rajagopclachariar v. State .of + Madras?; - 


_ Shortly stated,tke ryotwari system was 
-cOnceived.as a system. of land revenue 
administra tion without the 7id cf:mid- 


ea - ele -4 





1. (1961) 1 M.L.J:169. ` ’ ir 


2. (1958) 2 M.L.J. 117 :71 L.W. 672 : LL Re 
(1958) Mad.798 : A.I.R. 1958 Mad. 539. 

3, (1959) 2 M.L.J. 344 : 72 L.W. 536 : LL.R. 
(1959) Mad. 1073 ; A.I.R. 1960'Mad. 543, 


Clause -.(cy"in- section» 


there is no. con flict : 


defendant or 


dləman, a ryotawri pattadar is trea- 
ted as the proprietor, be being måde tc 
pay the assessment directly to the 
Goverrment. The assessments are 
fixed pericdically, There has been s°me 


- cOntrOversy as tO whether such assess- 


ments shOuld be beld tO partake the 
character Of a rantor were reallyinthe 
naturefa tax, The prep°nderence Of 
authorjt y is now in favOur Cf the view 
that the assessments ere in the nature 
Of taxes. The -effect Of sectiOns11 tO 
14 is tO declare that the ry°tsin tke 
quandomestate as well as theZamindar 
or ‘nemdar as the case may be would 
he respectively entitled tO patta in 
réspect Of the kvdivarem Or -pannai 
lands, SectiOn 11 read, with Section 
3 -(d), Proviso 1 would show that the 
TyCtwari patta in-tespect Cf r yoti lands 
wuld he grented tO the ryot by the 
Settlement Officer. Tere is nO pro- 
vision in section 11 for the ascertain- 
ment Of'even ‘the character Of the land. 
Nor is th ere any machinery tc decide - 
whenevera dispute ‘arises between the: 


‘rival -claimants for the patta, Section 


l5 however provides for the exaniinas 
tion of ‘the nature and history cf the 
private ‘Or pannai land ‘in resp:ct of 
which the landholder would be en- 
titled toʻa ryotwari patta under the pro- 


‘visiors of szctions12 to 14, There is 
-also a provision for appeal and for the 


findlity Of the decision in the appeal 
imrespsctOf that matter, It may be 
noticed that under section I'5 it is only 


‘the nature and ‘character Of the land 


that has got to be decided by the ‘special: 


- machinery created by the Act, `Patta 


would be given to the landholder if the 
land is of the category mentioned in 
sections 12 to 14. But if there are 
rival claims to the title of the Jandholder 
himself there would be nO power in 
the Settlement Officer or the Tribunal 
to adjudicate 2s to who among - them 
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-would have 2 preferential right. This 
is moje sO ina case under section 11 
where no question of any decision at. all 
can arise. There is nO provision for 
any adjudication amongst the rival 
-claimants tC patta in respectOf a parti- 
cular land, It would .therefore fcllow 
that the statute having declared that 
the -erstwhile ryot (that is the ryot 
lawfully entitled to ‘be in possession Of 
the holding) would he entitled to patta 
and not having designated a, Tribunal 
Or machinery; to decide as to who 
amongst the several claimants would be 
entitled, tO patta, the dispute ifand 
„When it arises will Fave necessarily 
to he decided by the Civil Gourt.” 
11. 
declaration 
possession- of the 
defendant. + 


In that suit also, the prayer was for 
of title and for Tecovery of 
property from the 


12. Tag was, also placed: by the 
learned ;cOunsel for the appallant on Pi 
decision of,. the Supreme Court - 
G.V. Sub1ayya Ve . P. Anjayra}, and 

Ramanujam, Ja in | Subbiah 
Veerabadtan ard another? The 
counsel, further- relied up?n the decision 
of, Sethuraman, J., in Jumma Mosque, 
Salavakkam, _ represented by its Jamatha of 
Salavakkam Village by iis -members and 
others - ve Sulaimar “Sheriff ard another’. 

The decision of the Supreme Court and 
that Of Ramenujam, j. .„ were cOncerned 
with communal . lands governed by Act 
XXVIof 1948. Therefore, allthe four deci- 
sions, namely Adakalathammalv. Ghinnayan 
Panipundar‘ y -Krisheaswami Tievarv, Perumal 
Konar’, L. V. Subbayya Ye Es Anjayya? 
and Aoo Pilla iv. Veerabadran and another? 


oi 
Pilla- v, 


q ry + “= cc ~~ ~ 


(1974) LM.L.J. (S.G.) 58: (1974) 18.0]. 
(50: : (1974) 1 An.W.R, (S.G.) 58 : (1972) 3 
§.C.R. 172 ; A.I.R. 1972 S.G. 1421. 

2. SANO, 1090 of 1976. ~® 
.3,. S.A. No. 1705 of 1976. . a. 
4, (1959) 1 M.L.J.314 :72 L.W. 358, 
“Se (1961) 1 M.L]. 169. 
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leerned 


arOse Out Of decisions relating to lands 
governed by Act XXVI Of 1948. -They 
are not relevant for the purp%se Of the 
present cases wich are governed by Act 
XXX Of 1963. 
chandra Iyer,`J., as be then was, in 
Krishraswami Thevar v. Perumal Konar’, 

in cases governed by. section 11 of Act. 

XXVI Of 1948 thereis no provision for 
any adjvdication. amongst the rival 
claimants tO patta in respect ofa parti-. 
cular land, 


Ig. Section 11 of Act XXVI of 1948 ` 
merely lays down that every ryOt in an` 
estate shall, with effect on and from, tke 
notified date, be entitled to a ryotwari 


patta in respect Of all lands irentiOned | 


in clauses(a) and (4) subject to the proviso, 
The enquiry by the Settlement Officer 


under section 15 (1)of that Act has heen ’ | 


confined Only to lands to wich séctions12 
l3 and 14 Of the Act are applicable. 
Section 12 deals with lands in Zamin- 
dari estate in which the landholder is 
entitled to ryotwari patta, Section 1g. 
deals with lands in inam estate in which 
the landholder in entitled to. ryotwari 
patta, and section 14 deals with grant í cf: 


patta to the landholder in respect of lands : 


in an-‘under tenure estate. Since no 
machinery has been provided for tk egrant 
Of ryotwari patta under—section 11, of the 
Act, certainly the Givil Court will rave 
jurisdiction when there are rival cleims 
for the grant Of patta under tkat section 
before the patta had been granted : by 
the - authorities under the- Act, 


Id. The suit, ovt of wl ich S.A. No, 
1705 of {976 decided by Sethuraman, J., 
arose, was for declaration and injunction 
in respect Of certain lands which had been 
nOtified under Act XXX of 1963 as 
from 15tk February, 1965. The con- 
tention in tlat suit also was that the civil 


< See 
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As Observed by Rama-. 


J; 


Court had-no jurisdiction Set uraman, J-, 
held tkat that contention was not tenable» 
The learned Judge has Observed in his 
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title tO the land vests in the Government 
with effect on and from the appointed 
day by virtue Of the nOtification under 


judgment thus: ¢ 


sectiOn.3 (4) Of tre Act end by the grant 
“Section 43 provides that the decision of patta under tke provisions Of the Act, 
ofa Tribunal in any proceeding under the rights of the person to whom patta 
the Act On any matter falling within 4S granted a be in pOssession Of the 
its jurisdiction is binding on the parties land is recognised by the Goverr ment. 
and persons claiming under them, in _/ may mention in this connection that 
any suitor proceeding in a Civil Court, Ramachandra Iyer » J- as he tren Wes 
in sO faras such matter is in issue has observed in hisjudgmentin Krishna- 
betweer the parties in such’ suit or *%%4m? Thevar v. pi erumal Konar 3 referred 
proceedings. The-binding nature is, t° 2bOve trat ‘Ya ryotwari pattadar is 
restricted to any matter falling within teated as the proprietor Fe being made 
tte jurisdiction Of the Tribunal or the to be py the re directly to 
Appellate TribunaLIn the resent cage’ the Government. | 
thédecision which isreliedon bythe res- 16. Mr. G. Viswanatha Iyer, the 
pordents as constituting the bar-to the learned counsel for the respondents in 
present proceedings is tke One decided: -5.A. Nos. 270 and 280 of 1974 invited 
by the Tribunal exercisirg jurisdiction My attention to a decision Of ə Bench 


under section 11 (3). Section 11, as Of the Andhra Pradesh High Court - 


already pcinted Out, provides for the - 
grant OfryOtwari patte and the Assistant 
Settlement Officer Fas to decide this 
question jn respect Of_tre land over 
which.any, claim-is made. The jurisdic- 
tion Of the Assistant Settlement Officer 


is merely for the purp°se Of granting a . 


petta and not to decideany dispute as 
to title. Tt is bis decision, which is the 
subject-ratter Of the appeal before, the 
"Tribunal and the jurisdiction of the 
‘Tribunal is also restricted to funding 
Out the person in whOse favour the 
TyOtwari patta is tO be issued. As the 


Tribunal has no jurisdiction to g0 into., 
tke question Of title to the land, as” 


such Ido not consider thatthe bar 
enacted in section 42 Operates in the 
presentcase sO as tO disentitle tke 
plaintiffs from filing the present svit,’ 
15. With respect, I am unable tO agree 
with the learned Judge that the jurisdic- 
tion Of the Assistant Settlement Officer 
under section 11 is merely for the pur- 
pose Of granting a patta and nor to 
decide any dispute as tO title, for the. 
ML J—/0 


in Someswaraswamy 


at pages 17 and 18 thus: 


“Tre suit in the present case is for 
possession Of iterrs 3 to 10 Of the plaint 


Varu v. Stirajitom? ` 
mhere’the learned Judges have observed 


t 


B schedule’ lends also alone with - 
mesne profits, But as stated already, - 


the’ defendant’s pOssession carnot'be 
disturbed until their right to a patta 
is adjudicated on~ by the Settlement 


Officer, a Tribunal con templated under ` 


the Act. This dispite is not a ques- 
tion: relating to who Fas the lawful 
title to- the land:-as title vested only 
in the Goverrment but as to who is 
lewfully entitled to a patta, The 
question relating to the grantine of 
patta as between the landlord erd 
the tenant, alsO is a question tO be 
‘decidéd by the Settlement Officer, 
under sections 11 and 12 of the Act, 
It is nOt Open to the plaintiff to cir. 
cumvent the Act and g0 tO a civil 
Court and ask for pOssession when the 





1. (1961) 1 M.L.J. 169. 
2. (1971) 1An.W.R, 14. í 
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civil Gourt cannOt grant possession. of ‘the. case, without costs. The suits 
unless it gOes into’ the question as to are restored to -the file of the learned 
who is entitled to a patta and this is District Munsif of Titumangalam ' and 
exclusively within the jurisdiction Of te shall dispose Of them according to, 


the Settlement Officer under the Act’, law after considering tte evidence which 


17. The decision also was r rendered by 
the learned Judges under the provisions 
of Act XXVI of 1948 and would not, 
therefore, apply tò the facts of the’ presen t 
cases which are governed by Act XXX 
of 1963 which contains Provisions for 
appeal to the Tribynal, and Special 
AE pella te Tribunél in matters decided 


by the ‘Assistant Settlemen t Officer under 


section-1l0f the Act’ and, those decisions . 
are final and could not be’ questioned, 
in-any Court Of law in view ofgection 46. 
of the’Act, a os an 


hs a ig i- we o’ 


I8.. Tke present suits, as already: sta ted, 


` 
| 


are for~possession of the’ properties with: : 


past .and -futura smesne,-profits, These 
reliefs.. _cOuld not be- granted: bythe 
authorities constitute >d under Act XXX- 
of 1963. and could be grarted only by 
the “Civil Court, ‘No doubt, when the 
question of. ‘title to the properties is 
sought tọ be raised i in the. present suits 
for possession, „it is Open to the respon- 
dents {0 contend. that this. question can- 
not. be gone into by the civil Court 
having regard to the Sr ecial provisions 
contained i in Act XXX of 1963 and ‘that 
the appellant. is not entitled to. recOver 
possession of the. properties not having 
obtained patta for, the ‘Same under the 
provisions Of the Act, but that does not 
mean that the Civil Court has no juris- 
diction toO .g9 into the question whether 
it is Or is not ogen to the appallant to 
seek tO recover possession Of the proper- 
ties. Therefore, it is not possible to 
agree with the view Of the Courts below 
that the Civil Gourt has no jurisdiction 
to entertain the suits. 


19. The second appeals are accordingly 
allowed, but under the circumstances 


(PRESENT: =P Govindan Nair, 


v. Fellaibannu and others i 


the- patties may adduce and ary argu- 
‘ments that may be advanced in respect 
Of the several contentions and.the relz- 
vant provisions in Act XXX of 1963. 


The District Munsif shall dispose of 


the suits- which are of the year, 196% 
-expeditiously. x 
R. S. 


IN THE HIGH . GOURT oF JUDI- 
CATURE AT. MADRAS. ` ae ae 

Gi. . and 
DA. Varadarajan, a. a : . ee 


Order -aczrdinely 


`S. Subramanian ` 


- ~ - «a4 a 
T a * a 
J, b i Som hot ` + a = 
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(A) Tami! Nadu Panchayat “Act (xxxv 
oj 1958), - séctiot 149-4-—Scope and 
applicability —Petitioner,, President. (f Pan- 
ehayàt—Ten charges. framed, ¢gairst him 
regarding- sericus irregularities—Skow cause 
notice  viven—Explanation submitted — 
Meeting of: Panchayat—Majority of members: 
voted against -removal of President from 
office—Al] charges. however except one held by 
Inspector’ proved and petitiorer was removed’ 


from. office—No' reasons given ‘for conclusion: 


— Order of removal lable to be quashed. 


(B) Gonstituticn o f India, (1950) Article 
226. 

Held, that in the light of the decisions of 
the High -Courts and the Supreme Court 
what is done by the, Inspector. of 
Panchayats under section 14g-A (11), 
of the Tamil Nadu Panchayat Act to 
tke prejudice Of the President without: i 


„accepting the view Of tke Panchayat 





*W.A. No. 312 of 1977. and W.P. No. 1685 of ’ 
1977. > 23rd Desember, 1977.. 


Y 


I} 


expressed ii favcur Of the President i is a 
quasi-judicial act fer which reasors have ` 
Necessarily tO bz given and. that even Gf 
it is administrative in character, reasons, 
myst have beer given ' by the Inspector 
for coming to the conclusion that the 
petitioner was guilty of 9. Out of 10 
charges, as'had been beld: by, the: first 
respondent,-s0 that the Petitioner may 
know for what~reasois- or on. ‘What 
grounds tis explanation had beer rejec- 
ted end he bad. been found guilty of the 
the nine charges. - Since ‘nd ` reason, is 
found in the impugned orders ard “no 
material’ cCuld ` be “placed: before thé 
Covrt, the Higt Court is ‘entitled “to 
Interfere under ‘Article: 226 if tbe Con sti- 
tution and set aside the orders. geo 
, ; (Para, 20. ] 
Cas es teleea to: l 


S.D.G . Pandara Sannidii' v. Statė of Madras: 
(1965) 2 S.C.J. 711: (1965) 2 “An.W.R. 
(S.C.) 167 : (1965). 2 “M.L.J.- :(S:C.y 
167 : (1965) - -3 S.G.R. 17 3 ALR. 1965: 
S.C. 1578;*- Guruswamy w. ‘Collector and. 
Inspector of Panchayat, (1977) 2 M. ad. 
326; > Swadest i ‘Cotton’ Mills Go. Lid” y, 
State Industrial “Tribunal, (1962) 1 S.G.R.’' 
422: A.R. ‘i961’ S.C. 1381 '5 Bhagat’ 
Ram v. State of Punjab, (1973) 1 S. G. R, 
92: AIR. 1972 S.O; 1571; Slate y, 
Bhagat Ram,” AIR. 1970 ` PL & HY 
Rajiah v. Inspector of’ ‘Municipal pa 
and Local Boards, (1955) 2 M.LJ. 116;.' 
68 LW. 4g: ALR; 1955 Mad. 584; 
Denly (William) and Sons Etd. v. Minister’ 
of Health,’ L.R. ' (1936) 1 K.B. 337; 
Radhe Shyamv. State of Madhya Prailésh; 
T959 S.C.J. 6 : (1959) S.G.R; ` 
(1959) 1 AnW.R. '(S.C.) 5. : ~(1959) 
1 M.L.J. (S.C.y 5 f AIR. 1959 S.C. 
107; Province of Bombay v: Khasaldas * 
Advani, 1950 S.C.J.° 451 : 19507 
M.L.J. 703 : 1950 Sam 621 : oe 
1950 S.C. 222; ` State ‘of Madras x 
Tirunelveli Municipal Gouncil, _ (1967) 
M.L.J. 47; Matabir Prasad Vv. State m 
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, Sharp Vus Wake field, (1891) A, G. 172. 
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; (1971): ‘Je S.G]. 256: (1971) I 
Ean WI ACER. . 1970 S.C. 13025 
Associated Gemert Companies Ltd. v. P.-M. 
Sarma; (1966) I S.G.J: 786 : (1965) 2 
S.G.R. 366: A.I.R. 1965 S.C. 1595 ; 
Ridge v. Baidwin, (1964) A.C. 40;. Mayer 
Simon..v. Advocate-General, A.J. R. - 1975 
Ker. 5/7; - . Breen’ v. Amalgamated Engi- 
neering. Union, (1971) 1 AU E.R. 1148; 
Nakkuda Ali’ s $ case, In r^, (1951) A.C. 66; 
State of Orissa v. Binapani Dei, 1967) 
2 $.G.J. 339 : .(19€7). 2 S.GR.. 625: 
ALR. 1967 S.C. 1269; Union ‘of India V. 
Anglo Afghan, Agencies, (1968). 2 S.G.J. 
889 : (1968) 5 S. GR. 366., LALR 1968 
S.C. 718; A, K,  Kraipak ‘v. Urion of 
T dia, (1970) 1. S.C.J, .381 : (1970), 1 
S.GR. 457 : ALR. i970 * S.C. 150; 
D.P.O. Sowth Klori v. Ram Sa Singh, 
(1971) 3 S.G.G. 864 : A.I.R: 1973 S.C. 
2053 Kesara Mills Co. Did, v. Union of India, 
(1973) 3 S.C.R, 92°: (1973) 1 S.G.C. 
380; ;A.I.R. 1973 S.G. 389. ; Cooper” vu 
Wands-worth Board of Works, (1863) 14- 
G.B.N.S.180;  Kockunni Nayar v. Dist. 
Collector, Alléppy, (1957) Ker. E.J: 1041 5. 


W. A. No. 312 of 1977: oY Se 

Agpsal under, clause 15 Of the Letters” 
Patent against the Order of the Honour- ` 
able. „Mr. Justice Raranujar, dated, 


4th’ October, 1977 “and 'madė in the 


Exercise of the Special Origiral Jùris- 
diction of tke High Court of Writ Misc. 
Petitions Nos,’ 4984 and 4985 Of 1977 
in W.P. No. 1685 of 1977—W. M.F. 
No. 4984 of 1977—Petition . presented 
tO vacate the interim stay granted in” 
and’ by the’orders of this Court dated. 
29th June, 1977 and made in W.M.P. 
N>. 2554 of 1977—Petition presented to ` 
stay the Order passed by the Collector of 
Rananathapurdn ` in his proceedings 
No. N.KV. 19/209311/76, dated 8th” 
April, 1977, as cCrifirn ed by the Order .. 
of the second respondent i in his proceed- 
ings Wo, G.O.Rt. 1371; dated ~ gist” 
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May, 1977 pending W.P. No. 1685/77 
—W.M.P. No. 4985/77 —Petition presen- 
ted tO implead the petitioner therein 
as the third eee a W.E. No. 1935 


of 1977. 
` W.P.No. 1685 of 1977: 


Petition under Article 226 of the Consti- 
tution of India, praying that in, the cir- 
cumstances stated therein, and in _the 
affdevit filed therewith, the High 
Court will be pleased to issue 2 writ 
of certiorari .calling for the records 
relating to the Order Of the first respon- 
dent in. his N.K.V. 19/209311/76, dated 
8th April, 1977 and as confirmed by the 
order of the, second tespondent dated 
3lst May, 1977 made in his proceed- 
ings.G.O.Rt. No. 1371, dated glst May, 
1977 and tO quash the order removing 
the petitioner from tke Presidentship 
of the Panchayat at Are liko ttai. 


ayre 
r 


K. K. Venuzopal, for T. S. Sarean 
for Appellant, - e “t 


- 


R. Motan, for first Respondent. 
The Government Pleader, for Respon- 


dents 2 and 3. © P Eo we 


"Tte Judgment Of the Court was delivered 
by E ; 

Varadarajan, F.—The . writ 
has been filed for the issue ofa writ of 


certiorari Or any Otker appropriate 
rit or Order quashing the first respon- 


dent’s Order dated 8th April, 1977 made. 
in NKV. 19/209311/76 removing the- 


qetitioner from Presidentship of Arali- 
kottai Panchayat, as cOnfirmed by the 
second respOndent’s Order in G.O. Rt. 
No. 1371, Rural DevelOpment and Local 
Administration Department, dated gist 
May, 1977. Tte writ appeal has been 
filed against the order dated 4ih October, 


1977 Of Ramanujan, J., dismissing W M. i 


P. No. 4985 Of 1977, which had been 


filed by the appellant, a third party,. 
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E l Ramanathe purar , on 2ist September, 
petition 


(1978 


for being impleaded as a p?rty to the 
writ petition on the ground that he had 
been asked to take charge from the writ 
petitioner (hereinafter referred to as 
the petitioner) as the President Of the 
Aralilottai Panckayat as a stop-gap 
atrangement, The appellant claimed 
to have talgcn charge as the Presidert 
of the Panchayat on gth June, 1977. 
Ramenvjew, J» dismissed the Writ 
Miscellaneous Pettticn on the ground 
that the appellant had nO interest in 
the subject-matter Of the writ petitior 
upholding the Objections of the peti- 
tioner trat the appellant is nOt a neces- 
sary patty and that his presence is not 
required t0' erable the Gourt to effec- 
tively and completely adjvdicate upon 
and settle all tbe questions involved 
in the writ petition. `The petitioner 
contended in his cOunter-affidavit filed 
in the Writ Miscellaneous Petition that 
ke had been legally continuing to dis- 
charge his duties as President Of the 
Panchayat till the’date Of his counter- 


afidvit, namely, grd October, 1977. 
2, On-a. complaint of one K. R. 
Sevugaperumal, a member Of the 


presented. tO 
Collector of 


Aralikottai Panchayat - 
the : rst respordent, 


1976 - -allegirg that. the. petitioner Vellai- 
kannu had- committed certain irregu- 
latities- in- the administraticn of the 
Parckayat, the Divisione] Development 
Officer, Devakottei ‘ditected the reti- 
tioner, ‘by an ‘order dated 17th November, 

1976; to produce all the registers of the 
Panchayat before him on 23rd November, 

1976. The first respondent framed 10 
charges against the petitioner and called 


upon hin,by a notice dated 8th January, ` 


1971, to show cause witk in 15 days of 
receipt Of the notice, as to why he shorld 
not be removed from the Presidentship 
of the Panchayat under section 149-A 
(1) (c) of the Tamil Nadu Panche yats 


1f 


Act (XXXV of 1958) {hereinafter 
referred tO as the Act) in view of 
those charges. The petiticner was 


given further time vp to 7th. February, - 


1977 to submit his explanation and he 


was permitted: tO inspect the records of ' 


the Panchayat in the presence Of the Divi- 
esiOnal Development Officer, Devakottai, 
The explenation of the petitioner was 
submitted witk a request that it may 
be accepted and the charges against 
bim dropped. The- first respondent- 
caused. the charges tO be placed 'beforé 
the Panchayat at a metting held on’ 
gtk March, 1977 presided over by the 
Tahsildar Of Tirvpattur and - attended 
by severn members Of the Panchayat 
including the petitioner. In that meet- 
ing, fve members voted against the first 
responden t’s proposed action to remove 
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Government Of Tamil Nadu, against 
the first respondent’s order. The second 
respondent rejected that petition by an 
order dated: 31st May, 1977 saying that 
they examined the revision petition with 
reference tO the cOrnected records and 
that there is nO case for interference 
with tke order Of the first respondent. 
It is further stated in that order that 
under section 149-A (11) of the Act the 
Collector, as Inspector, may, after con- 
sidering the views Of the Panchayat, in 
bis discretion,’ either remove the Presi- 
dent from Office by notification with 
effect froma date tO be specified therein 
'or drop furtrer action and .that the 
first respondent has reported that the 
views of the Panchayat and the expla- 
nation of the petitioner were duly con- 
sidered by him and found to be unsatis- 


the petitioner from the Presidentship factory. , 


Of the Panchayat, Ore member Mookken - 
stated that he does not know anything 
abOut ckarses 2, 8 and 9 ard the other 
members K., R. Sevvgaperumal, who 
presented the petition before the first 
respondent On 22nd September, 1976 
as stated earlier, alone voted in favour, 
Of the proposed action. However, the 
first TespOndent Stated in his impugned 
Order dated 8th April, 1977 that the 
petitioner’s explanation was not satis- 
factory and unacceptable, that all the 
charges except Charge No. 8 were proved, 
that they all related tO seriOvs irregula- 
ities and that.in the interest Of- the 
proper administration Of the affairs of 
tke Panchayat, he wes not accepting 


tre views Of the Panchayat as expressed’ 


in tke meeting beld On gth March, 
1977 and had decided tO remove the 
pecdtioner from the Presidentship of the 
Panchayat under section 149-A (11) of. 
the Act. .He, therefore, Ordered the 
removal Of the petitioner frcm the 
office with effect frem Ist Mey, 1977, 
The petitiorer filed 2 revision petition 
before the second respondent, the 


vs 


g. The petitioner’s case is that all the 


' charges were baseless and he Fad stated 


inthe explanation to the charges that 
he had tke necessary recOrds and vou- 
chers in Fis possession and ir the con- 
cerned Office- Of the Divisional 
Development Officer and Revenue 
Divisional Officer. The further conten- 
tion of th; petitioner is that tke first 
respondent had no jutisdictior to Cver- 
rule the views Cf the Panchayat and 
remove bim from the Office ard tkat he 
had Overruled the view Of the Panchayat 
withOut assigning any reason for dCing 
so and had not exercised his discretion 
judiciously: The petitioner stated that 
the first resgOrdent hed not called vpon 
him to produce the records to prove his 
cOntention in the explanatior submitted 
by him and acted arbitrarily ard with 
partiality without giving him a proper 
hearing, at the instigation of the member 
K. R. Sevugaperumal, who belongs to a 
different political party and whose 
brother-in-law was the person who 
opposed the petitioner in the election 


for the Presidentship of the Panchayat. 
So far as the second respondent is cop- 
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cerned, the case of the petitioner is that 
the second respondent has not properly 
appreciated all the facts and circum- 
stances and has passed the order dated 
3lst May, 1977 in a pooner ue 
summary manner. ~: 


4. In the counter affidavit the second 
respondent admits that the majority of 
the members ofthe Panchayat presided 
over by the Tahsildar resolved to permit- 
the petitioner. to continue as President 
of the Panchayat and contends that as 
tlie views of ‘the Panchayat duly consi- 
dered by the first respondent were found 
to’ bé not, satisfactory, the. first respon- 
dent removed the petitioner from -Presi- 
dentship in. ‘his order dated 8th April, 
1977 in exercise of the powers‘vested in 
him: under section: 149-A (11) ‘of the 
Act. -The second respondent - further. 
denies ,that the charges- framed ‘against 


the petitioner were baseless, and contends. 
that all’ thé accounts and books Were 


properly’ scrutinised’ and ` verified and 
they established the guilt of the. peti-! 
tioner. According to the second Tes- 


pondent,’ the first. respondent: thas ‘ pro." 


perly exercised his discretion vested in 


him and in any event his order isnot: 


a quasi judicial order and it can be. 
issued by a mere. notification., ‘The 
second respondent. further contends ‘that: 
the petitioner was given proper hearing. 
and the charges were!.proved beyond: 
doubt and ‘that the: second, respondent, 
has passed the order ‘dated 3lst. May, 
1977 only after fully examining the entire 
records. 


5. In ie additional grounds filed in 
the writ petition it is stated that section 
149-A (11) conferring an unguided power 
on the Collector to pick and choose the 
President if he does not like, is ultra vires 
Article 14 of the Constitution . of India 
and that is also liable to be struck down 
on the ground that it does not lay down 
in clear’ terms the guidelines- to be 
followed by the Collector in exercising 
his judicial discretion when, he differs 
from the views of the majority of the 
members of the Panchayat against the 
removal of the President, and is- also- 
violative of Article 19 of the Consti- 
tution in that it places unreasonable 


restrictions on «the rights guaranteed’ by - 


that Article. | 


f 
4 
ry t 
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6. The additional- grounds; which have 
not been urged before any of the respon- 
dents and have been put forward only 
in the writ petition at a later stage, 
could be- considered by the Court im 
view of the decision is $. D.. G. Pandara 
Sannidhi v. State of Madras}. 


t 


7. The contention’ of the secord res- 
pondent that. all the charges framed 
against the petitioner have been proved 
is not in consonance with the first res- 
pondent’s impugned order dated 8th 
April, 1977, where it is stated “that the 
eighth charge relating to thé. petitioner 
incurring an-expenditure of Rs. 4,322 
under the shramdan or man power scheme 
and misusing his powers, even though. 
there was no such ‘separate road .as 
Aralikottai—Ammachi ‘Road, ig not 
proved. - 


8. “Inspector” i according to` section 2 
(15) of the- Act means any officer who is 
appointed by the Govérnmient to exer- 
cise -or perf6rm ‘any of the powers or 
duties of- the: Inspector under the Act. 
There is no dispute that the Collector 
of Ramanathapuram District, the first 
respondent, is the Inspector in the 
present -case Section -149-A- (1) lays 
down -that “the Inspector pf his own 
motion | or on a. representation in writing 
signed. ‘by not* less than two-thirds” of 
the sanctioned strength of the Panchayat 
containing a statement of charges against 
the President and presented in person 
to the Inspector by any two of the meme 
bers of the Panchayat, if satisfied that 
the President wilfully omits or’ refuses 
to carry out or disobeys any provision of 
the Act, or any rule, by law, regulation, 
or lawful order made or issued under 
the Act or abuses ‘any power vested in 
him, shall, by notice in writing, require 
the President’ to offer, within a specified 
date, his explanation with respect to 
his acts of omission or commission men- 
tioned in .the notice”. - Under sub- 
section (2), if his explanation is received 
within the specified date and the Inspec; 
tor considers that the explanation is 
satisfactory, he may drop further action 
with respect to the notice,- and if no 





(1985) 2 S.C.J. 711 : (1965) 2 An.W.R. 
ie .) 167: (1965) 2 M.L.J. (S.C.) 167: (1965) 
ad 17 :A.L.R. 1965 S.C. 1578. 


wi 


- sub-section (5). 
-as soon. as the. meeting . convened is 
commenced; the Tahsildar shall: read - 


„vote. 
. to be duly recorded: in the. minutes of 


i] 


explanation is received within the speci- 
fied date or if the explanation received 
is in his opinion not satisfactory, he shall 
forward to the Tahsildar of the taluk 
a copy of the notice referred to in sub- 
“section (1) and the explanation of the 
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‘submit his explanation for the memo. 


of charges till 7th February, 1977. 
The petitioner submitted his explanation 


` to the first respondent denying all the 
‘ charges and requesting that his explana- 
‘tion may be accepted and the charges 


President, if received within the speci- | 


fied date with a proposal for the removal 
of the President; for ascertaining , the 
views of the ` Panchayat. 


' Tahsildar has, under sub-section (3), 


to convene a meeting for the conside- 
tation of the notice and the explanation, 
if any, and the proposal for the removal 
of the President, at the. office of -the 
Panchayat at a time appointed by: him. 


the” President and to all the members-of 
the Panchayat at least seven days before 
the date of the meeting as required by 
sub-section (4), the Tahsildar shall 
- preside at the meeting ‘convened under 
Under ‘sub-section : (8), 


to. the Panchayat. ‘the notice’ and the 


explanation and he is-.not entitled to 
The views of the Panchayat have 


the meeting as per sub-section (10) and 


Then the 


dropped. In the meeting of the Pan- 
chayat held on 9th March, 1977, a 
majority of the members of the Panchayat 
who participated in that-meeting expres- 


‘sed their view against the proposal of 


the first respondent to remove the peti- 


‘tioner from the office of ‘President. 


The first respondent, however, declined 


` After delivering a copy of the notice. to - 


‘to accept that view’ of the .Panchayat. 


In his impugned order dated 8th April, 
1977 he repeated all the 10 charges and 


stated what happened after the petitioner 


~ submitted his explanation and added that 


a copy of the minutes has to, be forth- : 


with forwarded by the Tahsildar to the 
. Inspector. Under sub-section. (11),, the 
Inspector may, after considering the 


‘moved him from ‘the office with 


‘the view of the’ Panchayat‘ and the bela- 


“ted explanation of the petitioner were 


examined, that‘the petitiorer’s explana- 
tion Was neither satisfactory nor accepta- 


. -lé dnd all thé charges except charge No. 


8 were proved and they-were all charges 
of serious irregularities and that in the 
-interest’ of the proper administration -of 
thé Panchayat he had decided not to 
accept the view of the Panchayat but to 
‘yermove the, petitioner from the office of 
the President under section 149-A (11) 
of the Act and accordingly he has- re- 
effect 


' from Ist May, 1977. It is not clear from 


views of the -Panchayat in this regard, . ' i 
` dent that he had taken any material into 
" consideration after he had framed the 


‘ jn his discretion either remove the Presi- 


dent from office by notification with 


effect from a date to be.specified therein 


or drop further action. The Govern- 
ment has been given power, under ‘sub- 
section (12), to cancel any notification 
issued under sub-section (11) and may, 
pending a decision on such cancellation, 
postpone the date specified in such 
notification. : 


-dent had issued the show cause notice 
dated 8th January, 1977 containing 10 


- charges and called upon the petitioner 
- to explain why he should not be removed 


from the Presideniship of the Panchayat 
in view of those charges. The Revenue 


- Divisional Officer had, by his proceed- 


ings dated 29th. January, 1977, extended 
the time for the 
the records, from the office of the Divi- 
sional Development Officer and’ ‘to 


‘9, In the present case, the first respon- _ 


petitioner to peruse ~ 


the impugned order of the first respon- 


charges, apart from considering the expla- 
nation, offered by the petitioner and the 


“view of the Panchayat as expressed in 


the meeting held on 9th March, 1977, 
for, holding that all the charges, except 
Charge No. 8, have been proved. No 
other material could have been availa- 
ble for the second respondent who claims 
to have fully examined the entire records 
before rejecting the petitioner’s revision 
petition. 


10. ‘The learned counsel for the petitioner 
submitted that the requirement of section 
149-A (1) (b) of the Act has not been satis- 
fied as the show cause notice had been 
issued by the first respondent on the 
complaint received from only one member 
of the Panchayat, namely, K.R. Sevuga- 
perumal, while section 149-A (1) (b) 
lays down that the Inspector shall, on a 
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representation in writing signed by not 
less than two-thirds of the sanctioned 
strength of the Panchayat containing 
a statement of charges against the Presi- 
dent and presented-in person to the Ins- 
pector by any two of the members of the 
Panchayat, .if satisfied that the President 
wilfully omits or refuses to carry out or 
disobeys any provision of the Act or any 
rule, bye-law, regulation, or Jawful order 


made or issued under the Act or abuses any | 


power vested in him, by notice in writing 
require the President to offer within a 
specified. date, his explanation. It. is, 
therefore, clear that the requirement, of 


ede gE Se cc decision in Swadeshi Cotton Mills Co., Ltd. 
‘vy. State Industrial Tribunal1, where the 
-Gourt was concerned with section 3 of 


the Inspector has the power to call upon 
. the President to explain even on his own 
motion. . Therefore, the first respondent’s 
act in calling upon the petitioner to show . 
cause may be traced. to the power : 
available to him under section 149-A 
_(1) (a) of the Act. 
_that there is no irregularity in this-regard. . 


11. -Mr. K. `K. Venugopal, the learned - 


counsel for the appellant in the Writ Appeal 
relied upon the decision of a Bench of this 
Court in Guruswamy v. Collector and 
` Inspector of Panchayat}, and contended that 
what has been done by’ the first respon- 
dent in exercise of the powers conferred 
by section 149-A (11) of the Act is an 
administrative act and that it is, therefore, ` 


not necessary for him to give any reasons ` 
in his order for his conclusion that all the - 


‘ charges except charge No. 8 are proved. 
In that case, the Panchayat, by a majority 


resolved to accept the Inspector’s propo-~ 


-sal to remove the President under section 
- 149-A of the Act and this Court held that 
the rights and privileges of the President 
flow from the statutory provisions and he 
could not claim any right which was not 
secured to him under the enactment and 
that the exercise of the discretion under 
section 149-A could not be said to be 
judicial or quasi judicial and there was 
no justification for the President insisting 
that the Collector should give reasons for 
_ his accepting the views of the Panchayat. 
‘That was a case where the view of the 
Panchayat agreeing with the proposal of 
the Inspector to remove the President 
from his office was accepted by the 
Inspector unlike in the present case where 
NN AG, | my 
1. (1977) 2 M.L.J. 326. 
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the first respondent had chosen to differ 
from the majority of the Panchayat and 
come to the conclusion that the charges. 
framed against the petitioner except 
Charge No. 8 were proved and that it was 
necessary in the interest of the proper 
administration of the Panchayat that the 
petitioner should be removed from his 
office under section 149-A of the Act. We 
will consider the question presently whe- 
ther, in such a case, it is necessary for 
the, Inspector to give his reasons for com- 
ing to the conclusion that the charges have 
been proved. 


12, - Mr. Venugopal next relied upon the 


the U.P.- Industrial Disputes Act, which 
states: i l 


” “< If, in the opinion of the State Govern- 
‚ment, it is’ necessary | or expedient 

so to do for securing the public safety or 

convenience or the maintenance of 
` public order or supplies and services 
essential tothe life of the community, 
or for maintaining employment, it may, 
by general or special order, make pro- 
vision.... 


(c) for appointing industrial Courts; 


(d) for referring any industrial dispute 
for conciliation or adjudication in the 
manner provided in the order 

g * . + 
(g) for any incidental or supplemen- 
tary matters which appear tothe State 
Government necessary or expedient 
for the purposes ot-the order.” 


* 


The-learned Judges of the Supreme Court 
observed in that judgment thus:— 


“The power to pass an order under 
section 3 arises as soon as the- necessary 
~ opinion required thereunder is formed. 
This opinion is naturally formed be- 
fore the order is made. If, therefore, 
such an opinion was formed and an 
order was passed thereafter, the subse- 
quent order would be a valid exercise 





1. (1952) 1 S.G.R, 422: A.I.R. 1961 S.C 


of the power conferred by the section. 
The fact that in the notification which is 


the formation of the opinior is not re- 
cited will not take away the power to 
make the order which had already arisen 


and led to the making of the order. The < 


validity -of the order therefore does not 
depend upon the recital of the forma- 
tion of the opinion in the order but 


upon the actual formation of the opi-- 


nion and the making of the order in 
consequence. It would therefore fol- 
low that if by inadvertance or otherwise 
the recital of the formation of the opi- 
nion is not mentioned in the preamble 
to the order the defect can be remedied 
by showing by other evidence in pro- 
- ceedings where challenge is made to 
. the validity -of the order, that in fact 
the order was made after such opinion 
had been formed and was thus a valid 
exercise of the power conferred by the 
law. ‘The only exception to this course 
would be where the statute requires 
that there should be a recital in the 
order itself before it can be validly 
made.” T ' 


There is an observation to the same effect 
in the decision in Bhagat Ram v. State of 
Punjab1, witich also was relied upon by 
Mr. Venugopal. In that case, an order 
removing a person from the membership 
of a committee had been passed by the 
State Government. A Full Bench of the 
Punjab and Haryana High Court in 
State v. Bhagat Ram?, which came up for 
consideration before the Supreme Court, 
in their judgment held that the order of 
the State Government removing a munici- 
pal committee member was a quasi-judi- 
cial order and as such the State was 
bound to give its reasons for arriving at 
the decision. Aftera thorough examina- 
tion of the note file provided by the State 
Government, the Full Bench held that 
the State had considered the explana- 
tion offered by the member and after 
applying its mind to the materials placed 
before it was justified in passing the 
order removing him from the member- 
ship of the committee and also disquali- 
fying him for a period of three years. The 





1. (1973) 1 S.C.R. 92 : AIR. 1972 S.C. 
1571 


2. ALR. 1970 P. & H.9. 
ML J—71 
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-learned Judges of the Supreme Court have 
‘ observed: 
made thereafter to publish the order, -~ 


“ In the particular circumstances of the 
case, we are in agreement with the High 
-Court that the file produced by the 
Government does disclose that the State 
has considered the appellant’s represen- 
~, tations as also the other relevant 
~ materials before it when passing the 
order dated 11th September, 19¢2.°’ 


These two decisions do not‘help the res- 
-pondents, for, as already stated, there is. 
nothing in the impugned order of the first 
‘respondent to-show that any material, 
‘apart from the memo. of charges issued to- 
‘the petitioner and the explanation offered. 
“by him, was looked.into by the first res- 


‘pondent before the first respondent decided 


not to accept the view of the Panchayat 
sand held that all the charges‘except Charge 
-No. 8 framed against the petitioner were 
‘proved. . No record such asany note file 
-had been produced before the Court in 
‘the present case to show that there 
‘were materials disproving, the peti- 
tioner’s innocence and substantiating 
the. charges levelled against him except 
Charge No. 8 for the Court to be satis- 
fied that there were materials, though not 
set out in any of the impugned orders, 
from which it could be held that the guilt 
of the petitioner is proved. ? 


13. The learned counsel for the petitioner: 
invited our attention to a number of 
decisions and contended that even if the 
‘impugned order of the first respondent is 
‘an’ administrative order, reasons must 
have been given by the first respondent to. 
‘come to the conclusion that the guilt of 
the petitioner in respect of the nine char- 
ges has been proved. We will deal with 
those decisicns one by one. In Rajiah v. 
Inspector of Municipal Councils and Local 
Boards1, the President of a Panchayat 
was removed from the office by the Ins- 
pector under the provisions of section 47 
of the Madras Village Panchayats Act 
(X of 1950) which provided that the 
Inspector may, by notification, and with 
effect from a date to be specified therein, 
remove any President or Vice-President 
who, in his opinion, wilfully omits or 
refuses to carry out or disobeys the provi- 





1, (1955) 2 M.L.J. 116 : 68 L.W. 419; A.L.R- 
1955 Mad. 584. 
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-sions of the Act or any rules, bye-laws, re- 
gulations or lawful orders issued-therunder 
or abuses the powers vested in him. The 
Presiderit-was given a show cause notice by 
the Inspector setting out seven items of 
‘misconduct. He sent his reply answering 
seriatim those charges. Subsequently; he 
“was informed that the District Panchayat 
“Officer would visit his office for the verifi- 
cation of the records in connection with 
the show cause notice already issued. The 
-inspection took place. But the President 
was not informed. of anything . that had 
-been ‘noted. against. him. Subsequently 
he received an order-from the Inspector 
saying that he had been removed ‘from 
the office of President with effect from a 
particular’ date .and, a’ notification was 
published in the official gazette setting 
-out that fact. -The learned Judges of:the 
Division Bench who heard theé-case. held 
that the appellant before them.. has.not 
-had a _reasonablé opportunity ‘of present- 
ang -his-case and-in fact there was no en- 
quiry after the charges were framed, as 
-in. the- ‘present . . case, and it was a viola- 
tion of section 47 (3) which stated that.the 
notification shall contain a statement .of 
-the-redsons for the action taken. -They 
-held -that the following observation of 
Swift, J., :in- Denby (William) and Sons, 
Limited v.~ Minister of Health1, was appli- 
cable to the facts of the case before them; 


“ His enquiry must be-an enquiry which 


“is fair to all parties interested.. He must , 


hear everything which any of ‘them 
` desiré to say and should-not hear any- 
thing without giving an opportunity. to 
the other, „parties interested to, answer 
` that which | is ‘said; he should not re- 
-ceive anything from one behind the 
back of the other, and although he 1s 
` not bound in‘any sense by the rules of 
` evidence or procedure which apply to 
an ordinary Court of law, he must, ‘be- 
fore making his report, comply with the 
ordinary dictates of natural justice as 
to the obtaining and consideration of 
the matters which go to form the opi- 
nions or conclusions which he presses 
in his report.” 
14. The Supreme Court was concerned 
in Radeshyam v. State of Madhya Pradesh? 


1. L.R. (1936) 1 K.B. 337. 

2. 1959 $.C.J. 6 : 1959 S.G.R. 144 : 
(1959) 1 An.W.R. (S.C.) 5 : (1959) 1 M°L.J. 
(8.C.) 5:A.LR. 1959 S.0. 107. - 





‘ble from the various 


JOURMAL EEFORTS (1978 
.with section 53-A of the C.P. and Berar 
Municipalities Act, 1922, according to 
-which, if a committee is not competent 
to perform the duties imposed on it or 
undertaken by it by or under the provi- 
sicns of that Act or any other enactment 
and the -State Government considers 
that a general improvement in the ad- 
-ministration of the municipality is likely 
to be secured by the appointment of a 
„servant of the Government as the Execu- 
.tive Officer of the Committee, the. State 
Government, may by an order stating the 
reasons therefor published in the Gazette, 
‘appoint such servant as the Executive 
‘Officer of the Committee for such period 
.not exceeding eighteen months. Under 
-section ‘57 of that Act, if the Committee 
ig not competent to perform: or persis- 
. tently makes default in the performance of 
the duties imposed’on it or-undertaken by 
it under that Act or any other enactment 
-or exceeds or abuses its powers-to a grave 
extent, the Staté Government, may by an 
order stating the reasons thereafter pub- 
-lished in the Official.Gazette declare .the 
committee to be incompetent ‘and super- 
sede it for a period to be specified-in the 
order. In that case the learned Chief 
Justice formulated-‘the principle deduci- 
judicial decisions 
‘considered by ‘the Supreme’ Court in 
‘ Province: of Bomoay V. ANUS RLAS S. “Advani? 
‘thus: 


, “*(2) that if a state empowers an au- 
thority, not being a Court in the ordi- 
: nary sense, to decide disputes arising 
our of a claim made by one party under 
the statute which claim is opposed by 
another party and to determine the 
. respective rights of the contesting par- 
‘ties who are opposed to each other, 
there is a.lis, and prima facie and in the 
absence of anything in the statute to 
the contrary it is the duty of the autho- 
rity to act judicially and the decision of 
the authority is a quasi-judicial act; and 


1 


(72) that if a statutory authority has 
' power to do any act which will preju- 
dicially affect the subject, then, al- 
theugh there are not two parties apart 
efrom the authority and the contest is 
-between the authority proposing to do 
the act and the subject opposing it, the 
1. 1950 S.G.J. 451 : (1950) 2 M.L.J. 703: 
1950 S.C.R. 621 : A.I.R. 1950 S.C. 222. 


k: 


- final determination of the authority 
will yet be a quasi-judicial act provi- 
ded the authority is required by the 
statute to act judicially.” i 


S.R. Das, C.J., has observed in that deci- 
‘sion that to say that action to be taken 
under section 53-A is an administrative 
action is not to say that the State Govern~ 
e ment has not to observe the ordinary rules 
of fair play. However, the learned Chief 
„Justice preferred not to express any opi- 
nion on the question whether the act per- 
‘formed by the State Govérnment was 
quasi-judicial or administrative in charac- 
tter. -© But S.K.‘ Das, J., held that it was 
-administrative in nature and not amena- 
‘ble to a writ of certiorari. _ Subba ‘Rao, J., 
:as he then was, who differed from the 
-majority, has observed : oS 
“ The committee is comprised of -elec- 
ted representatives of the respective con- 
stituencies, they are presumably compe- 
_- tent men in:whom the electorate, has 
confidence. The -Government has .to 
‘arrive at the finding .of their incompe- 
tency on the basis of objective facts to 
be ascertained and to_give -reasons for 
its‘ finding. “It is against all canons 
of natural justice that a Tribunal should 
_ arrive at*a finding of far-reaching conse- 
‘quence without giving an opportunity 
to explain to the persons. who would be 
-affected by such a finding. For, the 
-aforesaid reasons I have no ..doubt that 
the section imposes a duty on the 
_ ‘Government to act judicially-in ascer- 
taining the objective and jurisdictional 
act, namely,, whether the committee 
1s Incompetent. . It is a necessary condi- 
tion of such a, duty to give an oppor- 
tunity to the committee to explain the 
grave charges levelled against it.” 


“Lhe Court in that case upheld the order 
-of the Government superseding the com- 
-mittee. 


<= 


14. This Court'in State of Madras v. 
‘Tirunelveli Municipal Council, had to 
deal with section 41 (1) of the Madras 
District Municipalities Act, according 
to which ; if in the opinion of the State 
‘Government a council ‘is not competent 
to perform or persistently makes default 
an performing the duties imposed on it 


I. (1967) 1 M.L.J. 47. 
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by law or. exceeds or abuses its powers» 
the State Government may, by noifica- 
tion, direct that the council be dissolved 
and reconstituted on such dates as the 
StateGovernment may fix in that bebalt or, 
they may, if they think necessary, super- 
sede the council for a specified period not 
exceeding two years and the notifica- 
tion shall be placed before both Houses of 
the State Legislature. Anantanaraya- 
nan, CJ., with whom Ramakrishnan, J., 
agreed except for giving some more rea- 
sons,-held that the exercise of the power 
conferred , by ‘section 41 of the Madras 
District Municipalities Act is essentially 
an administrative power, in which the 
exercise of ‘the power depends on the 
subjective satisfaction of Government and 
that the decision is subject to the quasi- 
judicial~process made, obligatory by sec- 
tion 41 (1-A) and to principles of natural 
justice. The learned Chief Justice fur- 
ther observed that if the quasi-judicial 
character ‘of the process has not been 
adhered to or any principle of natural 
justice has been: violated, the Court in 
exercise of its:writ jurisdiction under 
Article 226 of the Constitution of India, 
will not hesitate to strike down the order, 
but the adequacy of-the material, provi- 
ded it is relevant,:and the. wisdom or 
otherwise of the actual exercise of that 
power donot concern the Court. The 
learried Judges have thus held that even 
in the exercise of administrative power, 
quasi-judicial ‘character of the process 
has to be adhered to and principles of 
natural justice should not be violated and 
that if there is any such violation, the 
Court will exercise its powers under Arti- 
cle 226 and strike down the order. 


15. The Supreme Court has:observed in 
Mahabir Prasad v. State of U.P.}: 


“The order passed by the District 
Magistrate cancelling the licences was 
quasi-judicial; it could be made only on 
a consideration of the charges and the 
explanation given by the appellants. 
That necessarily implied that the Dis- 
trict Magistrate has to give some rea- 
sons why he held the charges proved, 
and the explanation unacceptable.... 
It must appear not merely that the 
authority entrusted with quasi-judici 


Cad 





1. (1971) 1 S.G.J. 256 : (1971) 1 S.C.R. 201: 
A.LR. 1970 S.C. 1302. , 
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authority has reached a, conclusion on 
the problem before him ; it must ap- 
pear that he has reached a conclusion 
which is according to law and just, and 
for ensuring that and he must record 
theultimate mental process leading from 
the dispute to its solution. Satisfac- 
tory decision of a disputed claim may be 
reached only if it be supported by the 
most cogent reasons that appeal to the 
- authority. Recording of reasons in 
support of a decision on a disputed 
claim by a quasi-judicial authority en- 
sures. that the decision is reached ac- 
cording to law.and is not the result of 
caprice, whim or fancy or reached on 
grounds of policy or expediency. A 
party to the dispute is ordinarily en- 
- titled to know the grounds on which the 
- authority has rejected his ~claim. If 
the order is subject to appeal, the ne- 
cessity to record reasons is greater, for 
without recorded reasons the appel- 
late authority has no material on which 
it may determine whether the facts 
were properly ascertained, the rele- 
vant law was correctly applied and the 
decision was just.” : l 


In the present case also, the petitioner 
had disputed`that he was guilty of any 
of the 10 charges framed against him 
by the first respondent. The first res- 
pondent has not heard the petitioner 
and does not appear to have had any 
material before him for rejecting the ex- 
planation of the petitioner as unsatis- 
factory or unacceptable for coming to the 
conclusion that 9 out of the 10 charges are 
proved. The petitioner has not been in- 
formed of the grounds on which the first 
respondent has rejected his claim that he 
was not guilty of the charges. In these 
circumstances, , it could not be stated that 
the decision of the first respondent that the 
petitioner. was guilty of 9 out of the 10 
charges is either supported by reasons 
or is just and that principles of natural 
justice have been complied with. 


16. In  Seervai’s Commentary on the 
Constitutional Law of India, Second Edi- 
tion, at page 881 it is stated thus: 


“ Broadly speaking, the development 
of the law of certzorart particularly with 
reference to natural justice has passed 
through the following stages :- 
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A. The first stage.—In this stage, Ad~ 
vani’s case Bombay v. K.S. Advani? with 
its approval of Nakkuda Als case” was. 
the leading authority, and the Courts. 
adopted the tests laid down by Kania, 
CJ., or by Das, J., or by both in 
Advani’s case or distinguishing judi-- 
cial from administrative action. 


B. The second stage.—This . stage began. 
with Associated Cement Companies Lid. 
y. P.M. Sharma?, in which Gajendra-. 
gadkar,CJ., said that ‘the test prescri- 
bed by Lord. Reid in his judgment (in. 

. Ridge v. Baldwin?) may afford considera-- 
ble assistance in deciding whether a 

. particular law requiresa quasi-judicial 
approach. This stage came to an end 
with Binapani’s case -which marked the- 
beginning of the third stage. 


C. The third stage.—This stage is doe 
minated by the Binapani case in which 
without any discussion of earlier authori- 
ties, and without any express reference: 
to Ridge v. Baldwin5, but obviously, 
with the majority judgments in that 
case in mind, Shah, J., laid down the 
wide general proposition about the 
duty to act judicially... ....... 


D. The fourth stage.—The fourth 
stage began with A.K. Kraipak v. 
Union’. (Kraipak’s case). This case- 
reflects the great changes which 
have taken place in England about 
the scope and ambit of certiorari, with 
special reference to natural justice,. 
which we have considered in section I— 
decisions, which have gone far to blur 
the distinction between judicial and 
administrative action and in which the: 


- concept of the duty to act fairly began 


to play an important part. 
is still with us.” 


That stage 


17. The last decision relied upon by the 
learned counsel for the petitioner is that 
of the Full Bench of the Kerala High 
Court in Mayer Simon v. Advocate-General.® 
In that case, the learned Chief Justice, 
who spoke for the majority, extracted the 





l. 1950 S.C.J. 451: 1950 S.C.R. 621. 

2. (1966) 1 S.C.J.786 : (1965) 2 S.C.R. 366: 
A.I.R. 1965 S.C. 1595. 

3, (1964) A.C. 40. 

4, (1970) 1 S.C.J. 381 : (1970) 1 S.G.R. 
457: ALR. 1970 S.C. 150. 

5. A.LR. 1975 Ker. 57. 


following observation of Lord Denning in 
Bren v. Amalgamated Engineering į Union? 


e Tt is now well settled that a statutory 
body, which is entrusted by statute 
with a discretion, must act fairly. It 1s 
does not matter whether its functions 
are described as judicial or quasi- 
judicial on the one hand, or as adminis- 
trative on the other hand or what you 
will. Still, it must act fairly. It must 
in a proper case, give a party a chance 
to be heard, and Edmund Davies, L.J. 
adopted those ‘powerful observations” 


and observed :— 


‘The decisions referred toabovein this 
paragraph are the re-statement of the 
law in the light of the famous decision 
of the House of Lords in Ridge v. Bald- 
win3, wherein the House of Lords dis- 
agreed with the view taken by the 
Court of Appeal relying on Nakkuda 
Als case? that the committee was acting 
only in an administrative capacity. The 
House of Lords reversed the decision 
on the ground that the committee had 
not, as found by the Court, observed 
the rules of natural justice.” 


"The development of the law in India has 
een on similar lines. In State of Orissa V. 
Binapani Deit, the Supreme Court had to 
consider whether the declaration by 
the State Government- of Orissa that 
Dr. Binapani Dei, should be deemed to 
have retired on April, 1962 subject to 
extension of service granted from 16th 
April, 1962 . till the afternoon of 15th 
July, 1963, was liable to be interfered 
with in proceedings under Article 226 
of the Constitution. Notwithstanding 
the finding that the order passed by the 
State Government was administrative in 
character, it upheld the decision of the 
High Court getting aside the order of 
the State. 


The reasons are stated thus: 
«Itis true that some preliminary enquiry 


was made by Dr. S. Mitra. But the 
report ofthat enquiry office was never 





1. (1971) 1 All E.R. 1148. 
2. (1963) 2 All E.R. 66. 
3. (1951) A.C. 66. 

4. (1967) 2 S.C.J. 339 
5 : A.I.R. 1967 S.C. 1269. 


: (1967) 2 S.C.R. 
2 
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disclosed to the first respondent. There- 
after the first respondent was required to 
show cause why 16th April, 1907 should 
not be accepted as the date of birth 
and without recording any evidence the 
- order was passed. We think that such 
an enquiry and decision were contrary 
to'the basic concept of justice and can- 
not have any value. It is true that the 
order is an administrative order which 
involves civil consequences, as already 
stated, it must be made consistently, with 
the rules of natural justice after inform- 
ing the first respondent of the case of the 
State, the evidence in support thereof 
and after giving an opportunity to the 
first respondent of being heard and meet- 
ing or explaining the evidence. No 
such steps were admittedly taken. The 
High Court was, in our judgment, right 
in setting aside the order of the State.” 


18. In Union of India v. Anglo Afghan 
Agencies1, the same principle was again 
applied. The question was whether the 
petitioner under Article 226 of the Consti- 
tution had obtained import entitlement 
up to the value of the goods exported. 
The Textile Commissioner acted upon 
the r@port of the committee appointed 
by him and before the committee the res- 
pondents had no opportunity to present 
their case. He collected the evidence 
ex parte and did not disclose it to the res- 
pondents and without giving an oppor- 
tunity to them to represent their case 
reduced the import. entitlement. In deal< 
ing with the representations made by 
the respondents, the Government of 
India also declined either +o make availa- 
ble the evidence en which the Textile 
Commissioner had acted or to give a 
hearing to the respondents. It was held: 


“But the authority vested in the Tex- 
tile Commissioner by the rules even 
though executive in character was from 
its nature an authority to deal with the 
matter in manner consonant with the 
basic concept of justice and fair play, 
if he made an order which was not 
consonant with the basic concept of 
justice and fair play his proceeding was 
open to scrutiny and rectification by the 
Courts.” 





1. (1968) 2 S.G.R. 366 : (1968) 2 S.C.J. 889: 
A.LR. 1968 §.C. 718. 
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19. In ‘A.K. Kraipak v. Union of India}, 
the principle of natural justice-was applied. 
It should be applied, the Court said: 


- “even in the administrative enquiries 
as well. ‘The inclusion of Naquish- 
bund -in the- Selection Board when he 
was himself one of the persons to be 
‘considered for selection, was held to 
vitiate the proceeding as. violative, of 
one .of the basic principles of natural 

, justice.’ .,. l 

The Court observed:— 

-. “Till very recently it was the opinion of 
the Courts ‘that unless the authority 
concerned was. required by the- law 

~- under which it'functioned to. act judi- 

“ cially there was no room for the appli- 

- cation of the rules of ‘natural justice. 

The validity of'that limitation is not 

questionéd: ` If ‘the purpose: of the 

rules of natural justice is. to prevent 
` -miscarriage ‘of justice one fails*to see 

- why those rules should be, made in- 

applicable to’ administrative © eħġui- 

ries? o e 


Even an order., administrative in natur€ 
affecting property will have to be made 


in a manner consonant with the rules cf ` 


natural justice was reiterated in D. F. O. 
South Kheri v, Ram Sanehi Singh*.. though 
the right to.the relief arose out. of an 
alleged breach of contract. The action 
was that of a public authority invested 
with statutory, powers. That the prin- 
ciple of natural . justice applied to 
administrative orders was again restated 
in Kesava Mills Co., Lid. v. Union of 
India’. The „essential point ruled their 
Lordships: <> , = 
- “What Has to'be kept in mind in all 
-cases is that ‘the person concerned 
should have a reasonable opportu- 
nity of presenting, his case and that 
the administrative authority concerned 
should act fairly, impartially and 
reasonably. > Where administrative 
“officers are concerned, the duty is 
not so much to act judicially as to 
act fairly.” 





1. (1970) 1 S.C.J..381 : (1970) 1 S.G.R 
457 : A.I.R. 1970 S.C. 150. 
2. (1971) 3 S.C.C. 864 : A.LR. 1973 S.C. 

205. 
3. (1973) 3 S.C. 
3 


22 + (1973) 1 S.C.C. 380: 
A.IR. 1973 S.C. 389. 
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The principles above ‘stated’ do not 
appear really tc be a new development 
of the law for it.was so laid down as 
early as in 1863 in Cooper v. Wandsworth 
Board of Works’. This decision. was. 
noticed and a passage therefrom had 
been quoted by~Chief Justice M. S. 
Menon in paragraph 9 of the judgment 
in Kochunnt Nayar v. District Collector,e 
Alleppy*. ‘This decision seems to have 
been ‘under an eclipse, or, as a recent 
writer has put it, “seems almost to have 
perished “for. lack of | support, but in 
recent years as we shall see, has been 
given the kiss of life.” It is remarkable 
that the law had been laid down so 
early and if we may ‘say’so with great 
respect so lucidly. ` The facts were these. 
The Board of Works -had power. to 
demolish-the plaintiff’s house iftthe build- 
ing had been erected without: previous 
notice being given- to the Board-and the 
Board exercised the power -and demo- 
lished the ’plaintiff’s ‘house. ‘It was argued 
that while the words of-the statute taken 
literally justified’ the Board’s Act- ‘its 
power was subject to the ‘qualification 
that no man is to be deprived. ot ‘his 
property without having 'an cpportu- 
nity, of being . heard. The argument. 
was accepted, In the wordseof Byles, J. 


“Although there are no positive ‘words 
‘in a statute requiring that the party’ 
shall be heard, yet’ the’ justice ‘of the 
, common law-will supply the omission 

of the Legislature.” -` J Rs 
Erle, CJ., rested -his ' judgment not. 
solely on the ground:'that the Board’s 
act was judicial: Moe 


‘But the law -has been applied to many 
exercises which in common under- 
standing would not be at all. more a. 
judicial- proceeding; that would be. 
the act of the district board in order- 
ing a house to be pulled down.”’ 


For a long time now Courts have been 
claiming the right to interfere with the 
exercise of an administrative discretion. 
The 1891 dictum of Lord Halsbury in 
Sharp v. Wakefield®, was characteristic 
of this; 

1. (1863) 14 C.B.N.S. 180. l 

2. (1957) Ker.L.T. 1041. 

3. (1891) A.C. 172. 
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ore when it is said that something 
is to be done within the discretion of 
the authorities........ that something 


is to be done according to the rules 

oí reason and justice, not according 

to private opinion...... according to 

law and not humour. It is to be not 

arbitrary, vague fanciful, but legal 
e and regular.” . l 


20. In the light of the decisions relied 
upon. by the learned counsel for the peti- 
tioner and referred to above, we are of 
the opinion that what is done by the 
Inspector under section 149-A (11) of 
the Act to the prejudice of the President 
without accepting the view af the 
Parchayat expressed in favour of the 
President, is a quasi-judicial act, for 
which reasons have necessarily to be 
given and that even if it is administra- 
tive in character, reasons must have 
been given by the Inspector fer coming 
to the conclusion that the petitioner 
was guilty of 9 out of the 10 charges, 
as had been held by the first respondent, 
so that the petitioner may be aware 
for what reasons or on what grounds his 
explanations had been rejected and he 
had been found guilty of the 9 charges, 
and that since no reason could be found 
in the impugned orders, and no material 


( 
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could be placed before the Court, this, 
Court is entitled to interfere by exer- 
cising the powers conferred under} 
Article 226 of the Constitution and set} 
aside the orders. In this view, we are of 
opinion that it is not necessary to place 
the additional grounds raised in the 
writ petition before a Bench of five 
Judges. We allow the writ petition and 
quash the impugned orders of the res- 
pondents with costs. ‘Advocate’s fee 
Rs. 300. 


21. We agree with Ramanujam, J., 
the presence of the appellant as a party 
in the writ petition is not necessary to 
enable the Court to effectively and 
completely adjudicate upon and decide 
the questions involved in the writ peti- 
tion and that the appellant has not 
acquired any right to be added as a 
party by the stop-gap arrangement made 
by the first respondent requesting the 
appellant to act as President of the 
Panchayat until another President is. 
elected in accordance with the provi- 
sions ‘of the Act. We dismiss the writ . 
appeal, but under the circumstances of 

the case, without costs. ' 


R.S. — Writ petition allowed. 
Writ appeal dismissed. 
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PHE SUPREME COURT OF INDIA. 


( Civil Appellate Jurisdiction.) 


Present: —HLR, Khanna and V.R. Krishna 
Iyer, JJ. 
M/s. V., Guruviah Naidu and Sons: 


etc. o> Appellants* 
2. = 
State of Tamil Nadu and anoir 


.  Respondentsi 


Madras General Sales Tax Act (Iof 1959), 
Second Schedule, items 7 (a) ond 7 (b)— 
Constitutional validity—Constitution of India 
(1950), Apticle 304 (a)—Scope. 


The argvrrer:t that item 7 (a) of the 
Second Schedule to tre Madras General 
Sales Tax Act would cover also inter- 
State sales and as such is beyond the 
competence of tke State Lagisleture is 
untenable. ltem 7 (a) relates only to intra- 
State sales and not to inter-State sales, 
This is clear from the language used in 
the item, especially the words ‘purchase in 
the State.’ Assumirg that the language 
ofitem 7 (a) is arrbiguous, it should be 
so construed as would sustain tke consti- 
tutional validity of the said item: . 


[Para. 4.] 


Article 304 (a) cf the Constitution does 
not prevent levy of taxon goods: wkat it 
prohibits is such levy of tax on goods as 
would result in discrimination between 





* C.As,Nos. 1577 and'1579 (N.T.) of 1971. 
2nd November, 1976. 


r 


goods imported from otter States end 
similar goods manufactured or prodvced 
within the, State. The question as to 
wher the levy of tax would constitu te dis- 
crimination would depend upon a variety 
of factors including the rate of tex and 
item of goods in respect of the sale on 
which itis levied, The scheme ofiterrs 
7 (a) and 7-(b) is that.in case of raw hides 
and skins which are purchased locally in 
the Stete, the levy of tax would be at the 
rate of 3 percent. at the point of last pur- 
chase in the State, When tkose locally 
purchased raw hides and skins are tanned 
and are sold locally as dressed hides ard 
skins, no levy would be made on such 
sales as those bides and skins have alhieady 
been subjected to local tax at the rate of 3 
per cent. when they were purchased in 
raw form. As against that, in the case of 
hides ard skins which Fave been imported 
from other States in/ raw form. and are 
thereafter tanned and ten sold inside the 
Stete as dressed hides and skins, the levy 
of tax,is at the rate of 1} per cent. 'at the 
poinzof first sale in the State of the dressed 
hides and skins. This levy cannot be 
considered to be discrimiratory as it tekes 
into account the higher price of dressed 
hides and skirs compared to the price 
ofraw hides and skins, It also further 
takes note of the fact that no tax under 
the State Act has been paid in respect of 
those hides and skins. [Para, 9.] 


Cases referred to :-— 


Firm A.T.B. Mehtab Majidi and Co., V. 
The Stateaf Me dras, (1962) 14 S.T,G. 355; 
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(1964) ) An.W.R. (S.C.) 115: (1964) 1 
M.L. J. (S.C.)-115:, (1964) 1S.C.J. 355: 
A.J.R. 1963 S.C. 928; A. Hajee Abdul 
Shukoor & Co. v. The State of Madras, 
(1964) 15 S.T.C. 719: (1965) 18.C.J. 337: 
(1965) 1 M.L.J. (S.C.) 29: (1965) 1 An. 
W.R.: (S0) 39: (1964) 88.C.R. 217: 
AJR. 1964 S:G. 1729.. . 


Appeals from the Judgment and order 
dated 23rd March 1971 and 22nd April 
1971 of the Madras High Courtin Writ 
Petitions 1088 of 1970 and 1316 of 1971: 


K. Srinizasan Senior, Advoczte (2. Subra- 
matian and Mrs, S.. Gopalakrishnan Advo- 
cates, with him), for Appellant. 


K. Parasaran, Advocate-General for the 
State of Tamil Nadu (A. V. Rangam and 
Miss. A. Subhashini, Advocates, with 
him), for Respondents, 


The Judgmert of the Corrt was delivered 
by 

Khanna,F.—These appeals by special leave 
are against the jvdgmentof the Madras 
High Court whereby that Court repelled 
the challenge to the validity of items 7 (a) 
and 7 (b) of the Second Schedule to the 
Madras General Sales Tax Act, 1959 
(hereinafter referred tc as the State Act), 


2. The appellants are dealers ir hides 
and skirs. The appellants purchase 
raw hides and skins locally as well as in 
the course of inter-State trade and com- 
merce.. The raw hides and skins are 
converted into dressed Fides and skins 
and are sold either locally or in the course 
of export. The matter relates to the 
assessment year 1968-69 ard the dispute 
between the parties arises because of tre 
inclusion in the turnover of the sale and 
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purchase price of some of the above 
goods, The appellants by means of writ 
petitions ckallenged the validity of items 
7 (c) and 7 (6) of the Second Schedule to 
tte State Act. The High Court, as 
alteady mentioned, repelled tke attack on 
the validity of those items and dismissed 
the writ petitions. 


3. Before dealing with the contentions 
advanced, it may be appropriate to refer 
to the relevant provisions, Section 4 of 
the State Act is the charging section in 
respect of declared goods and reads thus: 


“ Tax in respect of declared goods, —> 

- Notwithstanding anything contained in 
section 3, the tax urde: this Act 
shall be payable by a dealer or tke sale 
or purckase ir side the State of declared 
goods at the rate and only at tke point 

* specified againsteach in the Second Sche- 
dule of the turnover in such goods in 
each year, whatever, the quantvm of 
turrover in that year,” 


{t may be mentioned that raw hides and 
skins as well as dressed hides and skins, 
are declared goods under section 14 (22) 
of the Central Sales-Tax Act, 1956 (here- 
irafter referred to as tte Certral Act), 
Sectior 14 (ii) of the Central Act reads as 
under: ; 


“It is hereby declared that tre follow- 
ing goods are of special importance 
irter-State trade or commerce: 


@eeeue*w#@w@eeoueeseeoeuvewprPeepaseneee 


(iii) hides and skins, whether in a raw 
or dressed state.” . 


_~ 
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Items 7 (a) and 7 (b) of tke Secord Schedule to the State Act read as under: 


Serial No. Description of goods 
1 “2 


.| Rate of tax 





7 (a) Raw hides and skins 


7 (6) Dressed hides and skins (which 
were not subjected to tax 
under this Act as raw hides 

s and skins) 


4. So far as tke validity of item 7 (a) of 
the Second Schedule is concerned, the 
argument ofthe learned counsel for the 
appellant is thet this wovld cover also 
imter-State sales and as svch is beyord the 


sompetence of the State Legislature, We | 
ire ur able to accede to this contention es . 


ve are of the view that item 7 (a) relates 
nly to intra-State sales ard rot to 
inter-State sales, This is clear from the 
language used in the item, especially’ the 
words “‘purchese in the State”, Assum- 


ing that the language of item 7 (a) is | 


umbigvousy, it should be: so construed 2s 
would sustain the constitutional validity 
ofthe said item. Considered in this light 
the occesion for the levy of tax under the 
above item wovld arise only when there 
isintra-State sale and not inter-State sale, 


~ 


Point of levy 
ne ee | 4 :. 
At the pointoflast purchase 3 
` in the State _ 2 
At the point of Ist sale in it 
the State; «> ; | oe j 
R E TE Pers 


According to‘ the learred counsel,’ there 
can be three types of sale transactior s in 
respect of dressed Fides and skirs: `’ 


_(1) Dressed hides and skins imported 


from outside the State of Temil Nadu 
and.sold’ within tkat State; 


~ (2) Import of raw hides and skins from 


outside the State of Tamil Nadu. Tan- 
ning of the aforesaid raw hides and skins 
- within the State of Tamil Nadu and 
the sale of the same within that State 
as dressed ‘hides and skins; and _ 

(3) ‘Purckase of raw bides and’ skirs 
within the Stateof Tamil Nadu and sale 
of the same within that State as dressed 
hides and skins after tarnirg those 
hides ard skins, 


5. 


co 


Regarding item 7 (b), the learned Ft is urged tkat,ir respect of hides and 
ursel for the appellarts has cortended skirs covered by the third category, tke 


that it is violative of clause (a) of Article local salesof dressed hides and skins will 
304 ofthe Constitution. The said clause * not be liable to tax vnder tke State Act 


re 


as the ‘purchase of the raw hides ard skins 
a ; i ; has already beer, subjected to tax vnder 
e T a item 7 (a), Regarding hides and orms 
Lihue eta Satma YANE : mentioned at (1) ard (2) above, the local 

eae ay y sales of dressed hides and skir s wevld be 


fa) impose on goods imported from subjectto tax atthe rate of 1f per cent: 


ads asunder: 


other States or the Union Territories urder item 7 (b) as there was no levy 


any tax to which similar goods maru- of tax under the State Act in respect of 
factured or produced ir that State are those hides and skins, , Learned counsel 
subject, so, however, as not to discrimi- accordingly concludes from the above that 
nate betweer goods so imported and imported hides and skins are subject. 10 
goods so: manufactured or produced; tax when sold as dressed hides and skins 
and ; at the rate of 14 per cent. whereas hides 


gat 
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ard skins purchased in rew form locally 
and dressed thereafter are not subject to 
tax urder the State Act when sold as 
dressed hides and skirs. The contertion, 
in other words, is that whereas dressed 
hides and skins sold locally but which 
have been made out of imported raw hides 
and skins are subject to tax, similar sales of 
dressed hides and skins made ovt of raw 
hides and skins which have suffered tax 
at purchase stage are not subject to tax 
under item 7 (5) oftke Second Schedule 
of the State Act. Item 7 (b) is therefore 
stated to be discriminatory ard violative 
of Article 304 “a), Reliance in thiscon- 
-rection is placed upon two decisions of 
this Court in the cases of Firm A.T.B. 
Mehtab Majid &- Go: v. The State of 
Medros and cnother', and A. Hajee Abdul 
Shukoor @& Co. v. The State of Madras*. 
6. Inthe case of Mehtab1, this Court 
held that the provisions of rule 16 of the 
Madras General Sales Tax (Turnover 
end Assessment) Rules, 1929 discriminate 
between hides and skins imported from 
outside the State and those manufactured 
or produced inside the State and there- 
fore trey contravene tke provisions of 
Article‘ 304 (a) ofthe Constitvtior. Peru- 
sal of the facts of that case goes to stow 
that the real grievarce of the appellant in 
that, case was that thovgh there was a 
‘substantial disparity in the . price of raw 
hides and skins and the price of dressed 
hides ar d skins, the same rate of tax was 
leviedin respect ofboth types ofhides and 
skins vnder-section 3 (1) (b) of the State 
: Act. This is clear from tke followirg 
. observations ir that case: 


“The grievance arises on account of 
the amountoftexlevied beirg different 
on account cf the existence of a subs- 
a 


1. (1963) 14 S.T.C. 355: (1954) 1 Aa W.R. 
(S.C) 115: (1964) 1 M.L.J. (S.C.) 115: (1964) 1 
S.C.J. 355: A.I,R. 1963 S.C. 928. 

2. (1964) 15 S.TC. 719 : (1965) 1 S.J. 
837 : (1965) 1 M.L.J. (S.C.) 39: (1965) 1 
An.W.R. (S.C.) 39: (1964) 8 S.G.R. 217: 
ALR, 1964 S.C. 1729, 


[1978 


stantial disparity in tke price of tke raw 
hides or skins ard of those hides or skins 
after they had beer. tanned, though the 
tate is the same vnder sectior 3 (1) (b) 
of the Act. Ifthe dealer has purchased 
the raw fides or skins in the State, he 

does rot pay on the sale price of the tan- 
ned hides or skins; he pays on the pur- 
chase price only. If the dealer prr- 
chases raw hides or skins from ovtside 
the State and tans them withir the 
State, he will be liable to pay sales 
tax on the sale price of the tanned 
bides or skins.” 


7. In the case of Hajee Abdul Shukoor? 
this Court held that sub-section (J) of 
sectior 2ofthe Madras General Sales Tex 
(Specie! Provisions) Act, 1953, discrim i- 
nates agairst imported, bides ard skins 
which were sold up to Ist August, 1957. 

re Tate of tax on tke sale of tanned hides 
ard skirs as would appear frcm that 
judgmentwas) \ 


“2 per cent on tbe purchase 
price of those hides and skirs in the 
vntanned conditior, while the rate 
of tax on tke sale of raw hides and skins 
in tke State durirg 1955 to 1957 is 
3 pies per rupee”. 

The Court in this. context referred 

to Mehtab’s case®, and observed : 


“Tn the earlier case, discrimination was 
brought about.on account of sale price 
of tanned hides and skins being higher 
than the sale price of untanred hides 
and skins, though the rate cf tax wes 
the same, while in the present case, 
the discrimination does not arise 
on account of difference of tke 
price on which the tax is levied as 
the tex on the. tanred hides and 





- 1. (1964) I5 S.T.C. 719 : (1965) 1 S.CJ. 
377 : T 1M.LJ. (S.C.) 39: (1965) 1 
An.WR. (S.C.) 39: (1964) 8 S.C.R. 217: 
A.LR. 1964 S.C, 1729. 

2. (1963) 14 S.T.C,355 : (1964) 1 An. W.R. 
(S.C.) 115 : (1964)1 M.LJ. (S.C) 115: 
(1964) 1 S.0.J. 355: ALR. 1963 S.C. 928, 
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skins is levied on tke amount for 
which those hides and skins were last 
purchzsed inthe untanned condition, 
but on accountof the fact that the rate 
of tax on tle sale of tanred hides and 
skins is higter then that on the sale of 
untanned hides and skirs. The rate 
of taxon the sale of tanred hides and 
- Skins is 2 per cent on the pvrchase price 
. of those hides ard skir sin the untanned 
‘condition while the rate of tax on the 
= gale ofraw hides and skins ir tke State 
durirg 1955 to 1957 is 3 pies per 
rupee. The difference in tax works cut 
to 7/1600tL of a rupee, ie., a little less 
than halfnaya paise per rvpee, Such a 
ciscrimiratior would affect tke taxa- 
‘tion up to the Ist of Avgvust, 1957 
~ when the rate oftax on the sale ofraw 
' “hides ard skins was raised to 2 per cert. 
of tke sale price.” 


- 8.. None oftke circumstancs’ which led 
this Court to strike down the relevant 
provisiors in the above mentiored two 
cases exists in tke present case. 
Mehtab’s caset discrimination was found 
_ to exist because of the fect that tax was 
being levied at the same rate ir respect 
of both raw hides ard skins as well as 
dressed hides and skins, even though the 
price ofdressed hides and skins was much 
higer. The position was worse in the case 
of Hajez Abdul Shukoor? because in that case 
tke ‘sales tax was found to have been 
charged ata higher rate in respect of 
dressed hides and skins than that on the 
sale ofraw hides and skins in spite of the 
fact that the price of dressed_hides and 
skins was higher than that of raw hides 
and skirs, The positior ir the present 
case is materially different, for here the 
rate of sales tax for raw hides and skins 


1. (1963) 14 S.T.. 355; (1964) 1 An.W.R. 
(S.C.) 115: (1964) 1 M.L.J. (S.G.) 115 : (1964) 
1S.C.J. 355: AJR. 1963 S.C. 928. 

2. (1964) 15 S.T.C. 719 : (1965) 1 S.Q.J. 
337 : (1965) 1M.LJ. (S.C.) 39: (1965) 1 
An.W.R. (S.C.) 39 : (1964) 8 S.C.R. 217: 
ALR. 1964 S.C. 1729, i: 


In 


GURUVIAH NAIDU 7, STATE OF TAMIL NADU (Kkanna, 7.) 5 


is 3 per cent., while that for dressed hides 
and skins is 1% percent, It isplein that 
the lower rate of tax in the case ofdressed 
hides and skins has beer prescribed with 


a view to offset the difference between 


the higher price ofdressed hides and skins 
and the lower price of raw hides and 
skins. No material has been brovght on 
the record to skow that despite the lower 
rate ` of sales tax for diessed hides. and 


Skins, the imported hides and skirs are 


being subjected to discriminatior. The 
onus to show that there would be discri- 
mination betweer tke hides and skins 
which were purchased locally in the rew 
form anc thereefter tanred ard tke hides 
ard skins which were imported fror other 
States was upon the appellant. Tle 
appeilant, we find, has failed to discharge 
such onus, 

9. Article 3C4 (a) does not prevent levy 
of tax on goods; what it prohibits is 
such levy of tax on goods as would result 
in discrimination between goods imported 
from other States and similar goods maru- 
factured or produced witlin the State. 
The object is to prevent discrimination 
against imported goods by imposir g. tax 
on such goods at a rate higher than that 
borne by local goods since the difference 
between the two rates would constitvte a 
tariff wall or fiscal barrier and thusimpede 
tre free flow of inter-State trade and 
commerce, The question as to when the 
levy.of tex would constitute discrimination 
wovld depend vpon a variety of factors 
including the rate of tax and the item o 
goods in respect of the sale of which it 
is levied. The schere of items 7(a) and 
7 (6) of the Secord Schedule to the State 
Act is that in case of raw hides and skins 
which are purchased locally in the State, 
the levy of tax would be at the rate of 3 
per cent. at the point of last purchase in 
the State. When those locally purchased 


-raw hides and skins are tanned and are 


sold locally as dressed hides znd skingy no 
levy would be made on such sales as those 


6 


uides and skirs heve already been subject- 
:d to loċal tax at the rate of 3 per cent. 
when they werc purchased in raw form, 
As against thet, in the case of hides and 
kins which have bcen imported frem 
ther States in raw fcrm and are there- 
ifter tanned ard then scld inside the State 
as dressed hides and skins, the levy of 
the’ tax isat the rate of 14 per cent, at the 
point of first sale in the State Of the dresscd 
hides and skins. This levy connot be 
sonsidered .to. be discriminatory as it 
rakes into account the higher price cf 
dresscd hides and skins compared to the 
price Of raw hides and skins, It also 
further takes note of the fact that no 
tax under the State Act has been paid 
in respect of those hides and skins. The 
Legislature, it seems, calculated the price 
of hides and skins ir dressed condition 
' to be double the price of such hides and 
skins in raw state, To obviate and pre- 
vent any discrimination or differential 
treatment in tte matter of levy of tax, 
tke Legislatvre therefore prescribed a 
rate of tax for sale of dressed hides and 
skins which was half of that levied under 
item 7 (a) in respect of raw hides and 
skins, 

10. Lastly, it has been argued that 
dressed hides and skins are a ccmmodity 
distinct ard separate from raw hides and 
skins and that item 7 (b) of the Second 
Schedule makes a discrimination between 
the sales of locally processed dressed 
hides ard skins and those imported from 
other States. In this respect we find tkat 
it is not the case of the appellants that 
they import dressed hides and skins from 
other States and sell them as such in 
Tamil Nadu. On the contrary, the case 
of the appellants is that what they import 
from other States are only raw hides and 
skins which are thereafter tanned and sold 
as dressed hides and skins. In the cir- 
cumstances, it is not clear as to what 
grievance the appellants can have on the 
score that there is discrimination between 
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imported dressed hides and skins and 
the dressed hides ard skins produced and 
manufactured within the State. 


11. Apart from that it seems to us that 
even though dressed hides ard skins have , 
been treated as separate ccmmedity, 
there is a clear nexus between hides and ° 
skins in raw form and tFose in dressed 
form. So far as the Central Act is con- 
cerned, both the raw as well.as the dressed 
hides and skins are specified together in 
clause (iż) of section 14. It has to be 
orne in pmind that it is raw hides and 
skins which after being subjected to 
brocessing or tanning take the shape of 
dressed hides and skins. Dressed hides 
and skins cannot, therfore, be considered 
in isolation and we find no infirmity in a 
legislative provision which while levying 
tax on the sale of dressed hides and skins 
takes into account the levy of tax in 
respect of the purchase of raw hides ard 
skins, Looked at in this light there 
appears to be no warrant for the proposi- 
tion that preferential treatmtnt has been 
shown to dressed hides and skins prepared 
from locally purcrkased raw hides and 
skins compared to the treatment accorded 
to imported hides and skins. 


14. We are, therefore, of the view that 
the attack on the validity of item 7 íb) 
of the Second Schedule to the State Act 
is not well founded. We accordingly 
dismiss the appeals, but in the circum- 
stances without costs. 


V.K. 


Appeals dismissed: 


ij 
THE SUPREME COURT OF INDIA; 
(Civil Appellate Jurisdiction,) 


PRESENT: —A, N. Ray, C F, M. H. Be; 
and V. R. Krishna Iyer, FF. 


Cumbum Roadways (P.) Ltd 
z .. Ap pellant® 


U. 


Bejaguru Bus Service Pvt, Ltd, and 
others. -» Respondents, 


Motor Vehicles Act (IV of 1939), section 47 
—State Carriage permit—Grant of —Crite- 
ride, 


Permits: cannot be equated with 
distribution of patronage. It must be 
remembered thet public interest is at 
stake when public transport services arc 
operated. The scheme of the statute, 
viz., the Motor Vehicles Act is that he 
who can serve the. travelling public best, 
is to be chosen as the permit holder, 
Consideratigns of grace,charily and com- 
passion at the expense ^f public interest 
are an act of unfairness to the Act. 


[ Para. 3]: 


The Judgment of the Court was delivered 
by . 


Rrishna Iyer, F.—This ‘appeal, without 
eny merit, deserves to be dismissed 
withcut much ado., 


2. The few facts.of the case are that 
the appellant and the respcndent, beth 
operators of stage cairlages, applied fora 
permit on en 86 Km. route. Marks were 
awarded to both under the relevant 
Motcr Vehicles Rules to settle their 
comparative merit. The appellant 
secured 8.79 marks and the responcent 
- 12,08, The latter thus secured an easy 
atithmetical victory over the former 
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and the sense of tre scheme would have 
ordinarily led to the award of the permit 
tothe respondent. However, the Road 
Transport Authority preferred the candi- 
date with the lesser marks on the com- 
passionate ground that the rival with the 
better marks had already got a permit a 
couple of months before, on an Overlap- 
ping route of 53 Km. On appeal, the 
Appellate Tribunal set aside this award 
and granted the permit to the one who 
had more merit. This has been affirmec 
throughout, repelling the clallenge by 
writ petition, The aggrieved appellant 
contends that his permit should not have 
been set aside, the ground being that 
the respondent had got an earlier permit 
ona part of the route. We are not pcr- 
suaded about this ground being gocd, 


3. Permits ‘cannot: be equated with 
distribution of patronage. We must 
remember that public interest is at stake 
when public transport services are opera- 
ted. The scheme of the statute, v'z., the 
Motor Vehicles Act is that he who can 
serve the travelling public best, is to 
be chosen as the permit-holder. Consi- 
derations of grace, charity and compas- 
sion at the expense of public interest 
are an act of unlairness to the Act. The 
conclusion, therefore, is that the app- 
ellant’s claim was rightly rejected and the 
respondent’s award was rightly made, 


4. We dismiss the appeal but in the 
circumstances without costs, 


V.K. Appeal dismissed, 


Cai 
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THE SUPREME COURT OF INDIA, 
(Civil Appellate Jurisdiction.) . 


Present: AN. Ray, CF. M.H. Beg and 
P.N. Shinghal, JF. 


Madras Refineries Ltd. ..° Appellant” 


D. 


Chief Controlling Revenue Authority, 
Board of Revenue, Madras 
Respondent, 


Stamp Act (II af 1899), sections 2 (17), 4 (1) 
end 40 (b)—Scope—Stamp duty on mortgage 
—Deed—Principal document, test. 


A Loan and Nete Purchase Agreement 
was executed cn 20tr December, 1966, 
between the appellant— company and 
tte First National City Benk end others, 
Under that agreement the Con pany 
wes tc eutkorise the crerticn end issv- 
ence of secured notes, seriels A end B 
enc the notes were to be ‘“‘issied 
under end secured by the Deed cf Trest 
end Mortgage between tle Ccmpary 
‘ end tke First Netional City Bank’ It 
was further stated: ‘* The notes shall be 
dated, stell meture, shell bear interest 
shall be payable, srall be secured and 
shall have such other terms and provi- 
sions as provided in the mortgage and 
shall be guaranteed by tke President of 
India pursuant to the termsof a Gueran- 
tee Agreerrent (the ‘‘guarantee agree- 
ment’’}. in the form attacked hereto 
as Exhibit.3” 


On the question whether the instrument 
relating to the Deed of Trust and Mort- 
gage would attract the levy of a starp 
duty as laid down in Article 40 (4) cf 
Schedule I of tre Indien Stemp Act, 


Held; (i) It is the real and true meaning 
of the instrument which will determing 
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the starp duty. It was the Deed cf 
Trust and Mortgage which was the secu- 
rity for the loan, although tke lcan was 
plso guaranteed by the President in terms 
of tke guarantee agreerrent. The “Trust 
and Mortgage Deed was thus executed 
before the execution of the Guarantee 
Agreement, even though both of them e 
were executed on the sarre cay, namely, 
}Sth June, 1967. This Deed of Trust 
aud Mortgage was the principel or prie 
mery security for the loan according ‘to’ 
the tern s and conditions of the agrees 
ment between the parties. Itcould not 
be saidto be a “collateral agreement”. 
The parties in fact clearly stated it in 
Article 1 of tke Deed. The guarantee 
Agreement was not an instrument ofsale, 
mortgage or settlement, and did not fall 
within tre purvicwof sub-section (1) of 
section 4 of the Act. Itwas the Deed of 
Trust and Mortgage which was a “morte 
gage deed” within the meaning of clause 
17 cfsection 2 of the Act, and it was, 
therefore, clearly chargeable witk stamp 
duty at the rate prescribed, in Article 
40(4)cf Schedule 1 of the Act. 
[Paras.5, 6, 7, 9, 10, 
12, 13.) 


Case referred to: 


Lim or Asphalte Paving Cn v, I.B.G., i 
(1872) 7 Ex. 211. 


P. Ram Reddy, Senior Advocate (G. Rama- 
Krishna and A.V, Nair, Advoates, with 
him), for Appellant, 


}.P. Raman, Additional Solicito 
General (A.V. Rangam and Miss A. 
Subbashini, Advocates, with him), for 
Respcndent, 


TkeJudgment of the CGcurt was deli- 


vered by 
Shinghal, J.—This appeal by special -~ 
leave arises out of the decision cf tke 
Medras High Court cated gth Octo- 


ber 1974, cna reference by the Chief . 


” 9 


j 


ty 


Cortrolling Revenue Authcrity under 
section 57 of tke Irdian Stemp Act, 
1899, hereinafter referred to as the Act. 
The Board ofRevenue, Madras, which 
wes the. Chief Con trclling Revenue 
Autbority, initially stated the case raising 
the following questions for decision: — 


(a) Whetrer the decision of tte Beard of 
Revenue’ that tre instrurent relating to 
tke Deed of Trust ard Mertgage would 
attract the levy of a Stamp Duty as laid 
down in Article 49 (5) of Schedule I of 


t ; a ` > > a `, ` = i s $ 
MADRAS REFINERIES LTD. 9. BOARD 


the Indian Stamp “Act and that the 


debentures weuld be exempted from the 
levy cfstamp duty is ccrrect of not; 


(4) Whether the claim of the Respon- 
dent berein that the stamp duty is paya- 
ble ^n the debenture uncer Article 27 (a) 


and on tke Deed of Trust and Mort- 
gage under Article 40{c) istenablecrnot? ' 


Tre Higk Caurt directed the Board of 
Revenue to refer three additional ques- 
tions, but ultimately took the view that 
the additional questions did not really 
arise in tre case. It answered ‘the first 
question in favcur of tte Revenue. ard . 


„the Second question against the Madres 


Refineries Limited, hereir-aftér referred 
to as tte Company. The Company 
feels aggrieved and has corre up “in appeal 
to this Court. Jt willbe enough to 
State those facts which bear on the con- 
troversy before us. 


2. Tre Company wes’ incorpcreted 
uncer the Indian Companies Act, 1956, 
as a public limited ccrrpany. An agree» 
ment known as the Loan and Nete Pur- 


chase Agreement was executed between 
the Company and the First National 


City Bank and six otberson 20th Deéer - 
ber 1966, by whick the Company agreed 
to authorise the creation and issuance of 
$ 14,880,000 (U.S.) principal arrcunt of 


its 5h per cent. secured notes Series ‘A’, 


and $ 7,440, 300,( U.S.) principal amount 

of its 54 per cent. secured notes Series 

‘B’, and the sale of, or the borrowing 
5—2 


and '’ 


- 
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„to be evidenced by'such Notesin accord- 
ance with the terms andprovisions ofthe 
agreement., The - Notes were to be 
issued under and secured by a Deed of 
Trust and Mortgage between tre Gom- 
pany and the_First National City Bank. 
It was also agreed that tke Notes shall 
be secured and shallhave the other terms 
and provisions provided in the agree- 
ment and skall be guaranteed by the 
Presidentof India pursuant totheterms of 
a “Guarantee Agreerrent”, in the pres» 
cribed form. We'shall have occasion 
to refer to the relevant clauses of tke 
Loan and Note Purck ase Agreement, the 
Deed of Trust and Mortgage and tke 
Guarantee Agreement as and when neces= 
sary. Tre Deed of Trust and Martgage 
and the Guarantee Agreement were exe= 
cuted between tke President and the 
First ' National. City Bank (as Trustee) 
on 15tk June, 1967, In the meantime 
‘the Company made an application to 
the Collector under section 31 of the 
-Act for opinion as to the stamp duty with 
‘which the Deed of Trust and Mortgage - 
-Was chargeable, and tke Collector refere 
‘red the matter to the Board of Revenue. 
The Board decided or 28th June, 1967 
thatthe dvty was.ckargeable on the Trust 
and Mortgage Deed under Article 40(d) 
of Schedule I tothe Act Tre Company 
paic Rs. 37,66,500 as stamp duty under 
‘protest, stating that it wculd move the 
Boarc for a reference of the controversy 
to the High Court. The ‘Trust and 
Mortgage Deed was registered on 30th 


‘June, 1967, and tke ‘A’ series debentures 


were issued the same day. The Core 
pany applied to the Board of Revenue 
‘to state the case to the High Court. ‘B? 
series debentures were issued on 28th 
June, 1968. Tke case wasstarted on 28th 
March, 1969 and was decided by the 


impugned decision. of the High Court 


dated gtt October, 1974. 


3. it bas been argued by Mr. Ram 
Reddy for the appellant company that 


id 


the Guarantee Agreement was the prin» 
cipaland primary securityand the Deed 
of Trust ane Mortgage wasa collateral 
or auxiliary security and trat the stamp 
duty on the Deed of Trustand Mortgage 
was payable in accordance with Article 
40 (c). It has been urged that the 
Guarantee Agreement was exer pt from 
duty under section 3 cf tre Stamp Act 
and the debentures were exempt under 
Article 27. 


4. The controversy centres round, the 
question whetrer the Guarantee Agree- 


ment could be said to be tke principalor | 


primary security ? Mr. Ram Reddy has 
invited our attention to the following 
passage in Sergeanton Stamp Duties and 
Cor panies Capital Duty, sixtk edition 
page 6,— 


**Teadinz and principal object, — 


With reference to tte stamp duty 
upon instruments generally, it is a 
well settled rule of law that an instru- 
ment must be stamped for its leading 
and principal object, and tke stamp 
covers everything accessory to that 
object.” 


§. In Limor Asphalte Paving v. L.B. G. 4 
it was stated.— 


“In order to determine whether any, 
and if any, what stamp duty is charge- 
able upon an instrument the legal rule 
is that tre real and true meaning of the 
instrument is to be ascertained; that 
the description of it given in tre instru- 
ment itself by the parties is immaterial, 
even although they may have believed 
that its effect and operation was to 
create a security mentioned in the 
Stamp Act, and they so declare.” 


Tris appears to be a correct statement of 
the law. We Fave therefore to deter- 
mine the real and true meaning of the 
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Guarantee Agreement -and to decide 
whether it could be said to be the prin- 
cipal and primary security. 


6. The Loan and Note Purck ase Agree= > 
ment was executed on 20th December, 
1966, between the ccrrpany and the First 
National City Bank and others. Under 
that agreement, the company was ta 
authorise “the creation and issuance of 
secured notes, series A and B,refetred te 
‘issued 
under and secured by the Deed of Trust 
and` Mortgage between the company 
and the First National Gity Bank.” It 
was then stated in the Loan and Note 
Purchase Agreement. as follows: — l 


“TheNotesshellbedated,skallmature,, 
shell bear interest, shall be payable, 
skell be secured and shall have such 
` other terms end provisicns as’ pro- 
vided in the Mortgage and shall be 
guaranteed by tke President of Jndia 
pursuent to the terms of a Guarantee 
Agréement (the ‘‘Guarantge Agree- 
ment) in the form attacked hereto as 
Exhibit 3”. 
It would thus appear that it was 
the Deed of Trust and Mortgage which), 
was the security for the loan, although the 
loan was also guaranteed by the President 


in terms of the Guarantee Agreement. 


7. As bas been stated, the Guarantee 
Agreerrent was made between the 
President of India and the First National 
City Bank. It was clearly stated in that 
agreement that the First National City 
Bank executed it “as Trustee urder a 
Deed of Trust and Mortgage dated asof 
15th June 1967.” The Trustand Mort- 
gage Deed was thus executed before the 
execution of the Guarantee Agreement, 
even thcugh both ofthem were executed 
on the same day, namely, 15th June, 


1967. 


.&. Itis true that it has been stated in 


the Guarantee Agreement that the Presi- 


1] 


dent of Incia, as the guarantor; uncon- 
ditionally guaranteed “as primary obligor 
and not as surety:merely; the due and 
punctual paymentirom tire to time” of 
the principal as well.as the interest etc., 
stated in the agreement. And it wes 
for that purpose that the guarantor agreed 
to ‘endorse upon each cf the Notes at or 


before the issue and delivery thereot by, 


the Gompany its guarantee af the prompt 
payment of the principal, interest 
and premium thereof and of the other 
indebtedness’; It-is also true that as 
stated in paragraph 10 of the Guarantee 
Agreement, the obligations of tF e guaran- 


tor were “‘absolute and unccnditional - 


under- any and all circumstances, and 

shall not be to any extent Or in any way 
_charged, impaired or otherwise affected, 
except by performance thereof ir accord- 
ance , with the terms thereof.” We have 
also noticed tre further stipulation tkat 
“Each ard every remedy of the Trustee 
spall, to the extent permitted by law, be 
cumulative and skall be in addition to 
any Cther remedy given Fereunder or 
under the Mortgage or any of the otter 
collateral or now or hereafter existing at 
law or in equity or by statute.” 


9. Mr. Rom Reddy has relied heavily 
on these averments in the Guarantee 
Agreement, but they cenrot detract from 
_|the basic fact that the Deed of Trust and 
Mortgage was executed first in pcirt of 
time and wastheprincipalorprimary sec- 
urity for the loan according to the terms 
and cOrditicns of tre agreement be- 
tween the parties. It was that document 
whick constituted tke First National 
Gity Bank as the Trustee, and enabled 
it to enter into tre Guarantee Agreement 
with the President, and tle, President 
guaranteed the due performance of tke 
obligations untértaken by the company 
thereunder. 


10. The Deed of Trust end Mortgage, 


which was executed between the com- ` 
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pany and the First Nationel City Bank 
as 2 national banking association inccr- 
porated and existing under the laws of the 
United States of America, stated that as 
.the company.was in the process of con- 
structing a refinery.for the refining cf 
crude oil and deemed it necessary to 
borrow money from time to time to 
finance such construction and to issue 


- its Notes therefor and to ‘‘mortgage and 
- charge its properties hereinafter described 


to secure the payment cf such notes” it + 
executed the Deed of Trust and Mortgage 
as security in accordance witl the terms 


-and concitions of Article 2 of the Deed 


of Trust and Mortgage to secure the due 
payment of the principal of anc the pres 
rium, if any, and the interest on the 
Notes and of all other mcneys for the 
time being and fror time to tire owing 
on the security of that Indenture and on 
the Notes and the performance by the 
company of all of its obligations there- 
under. The Deed of Trust and Mort- 
gave was therefore clearlythe principal 
or the primary security and could not be 
said to be a “collateral agreement”. 
The parties in fact clearly stated‘in 
Article 1, section 1.01 of the Deed of 
Trust and Mortgage as follows; — 


“Collateral Agreements 


The term“Collateral Agreerents” shall 
mean the Guarantee Agreement and 
the Uindertaking, hereinafter defined.” 


It was therefore specifically agreed þe- 
tween the parties that the Deed of Trust 
and Mortgage was not a collateral agree- 
ment. 


~ 


11. 1n all these facts and circumstances 
it is futile tc contend thet the’ Deed of 
Trust and Mortgage was not tke prin- 
eipalor primary security. As wasstated 
in Article 9 of that document, that secu- ` 


_ rity pechine enforceable in case of any 
-Or more 


“events _of default’’, and, it 
cannot be said that merely because the 


` 12. The Guarantee 


`~ 


for doubt that tee view taken by 


does not call for interference. 
_ Reddy relied on some decisions to support 


12 


Guarantee Agreement contained the sti- ` 


pulation that the President, as the Guar- 
rantor, unconditionally guaranteed the 
due and punctval payment of principal 
and interest etc. ‘fas primary obligator 
and not as surety merely” that agreement 
became tle principal or the primary 
security. Itis the real and true meaning 
of the Deec of Trust and Mortgage and 
the Guarantee Agreement which has to 
be ascertained, and this leaves no room 
the 
High Court in this respect is correct and 
Mr. Ram 


his argument that the Guarantee Agree- 
ment was tke security for the loan and 
was the principal or the primary docu- 
ment, but those cases were decided cn 
different facts and have no real bearing 
On the controversy before us. 


Agreement -as 
executed for and an behalfofthe President 
by his Authorised Representative, and no 
stamp duty was chargeable for it by virtue 


-of the proviso to section 3 of the Act. 


That in fact appears to be the reason why 
counsel for the appellant strenuously 
argued that we should hold it to be the 
principal instrument, for he has next 
argued that the case falls within the pur- 
view cf section 4 (1) of the Act and the 


“principal instrurrent’? only would be ~ 


chargeable with tre duty prescribed in 
Schedule J, and deed of any trust and 
mortgage would be ckargeable with a 
duty of Rs. 4.50 p. instead of the duty 
prescribed for it in that Schedule. We 
find rowever tkat there is no merit in this 
argument alsc. Sub-secticn (1) of sec- 
tion 40f tre Actreads as follows:— 


‘4, Several instruments used in single 
transaction of sale, mortgage or settle- 
ment.—(I) Where, in the case of any 
sale, mcrtgage cr settlement, several 
,instruments are employed for complet- 
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_trument only stall be chargeable with 
tre duty prescribed in Schedule J, for 
the conveyance, mortgage or settle: 
ment, and each of the other instru- 
ments stall be chargeable with a duty 
of four rupees fifty naye paise instead 
af the duty (if any) prescribed for it 
in that Schedule.” 


It is nobody’s case that tre Guarantee 
Agreement was an instrument of sale, 
for it did not transfer tre ownership 
of anything ‘in exchange for a price paid 
or Promised or part-paid and part- 
promised. It was also not an instru- 
ment cf mortgage because it is nobody’s 
case that there was any transfer cf an 
interest in specific immovable property 
for the purpose of securing the payment 
of money advanced or to be advanced by 
way cfloan cr an existing or 2 future 
debt or the performance of an engage- 
ment which could give rise to a pecupiary 
liability. The expression ‘‘settlement’’ 
has been defined in clause (24}of sec- 
tion 2 cf the Act as follows:— 


‘ ‘Settlement’ means any n0n-testa- 
mentary dispcsition in writing, of 
movable or immovable property made; 


(a) in consideration of -marriage; 


(b) fcr the purpose of distributing pro- 
perty of the settlcr among his family 
or those for whom he desires to provide, 
or for tte purpose of providing for 


scme person dependent on him, Cr 


(e) for any religious cr charitable 
purpose: 


and includes an agreement in writing 
io'make such a dispcsitiog (and, 
where ary such disposition has net 
been made in writing, any instrument 
recording, whetrer by way of declara- 
tion of trust or otherwise, the terms 
of any suck disposition)”. 


The term ‘‘disposition’’ has been defined 


ing the transaction, tre principel ins- in Stroud’s Judicial Dictionary as 3 devise 


| 


® |stitute a “‘settlement”’ also. 


Yj .  PALANIAPPA GOUNDER v. 


“intended to comprehend a mode by 


_ which property can pass, whether by act 


ofparties orby ayactofthelew” and 
“includes transfer and charge of pro- 


" perty.” Asthe Gverantee Agreemert did 


not have any such effect, it did not cor- 
That docu- 
ment was not therefore an instrument 
of sale, mortgage cr settlemert and did 
nct fell within tre purview of sub-section 
(1) of section 4 of tbe Act. 


13. It was tt e Deed of Trust and Mort- 
gage vhich’ was a “‘mortgage deed” 
within the meaning of clause (17) of 
ection 2 of the Act, and it was therefore 
learly chargeable with stamp duty at 
the rate prescribed in Article 40 b) cf 
Schedule | to the Act. 


14. Wehave examined the other argu- 
ment of Mr. Ram Reddy that even if 
the Guarantee Agreement was not the 


principal instrument, within. tte. mean- ' 


ing Of sub-section (1) of secticn 4 of the 
Act, we should kold that the debentures 
which were issued by the ccmpany 
were the principal and primary security, 
end that the Deed of Trust and Morigage 
was the “other: instrument” within tke 
meaning of that sub-section and was char- 
geable with aduty cfRs. 4.50 p. instead cf 
the duty prescribed for it in the Schedule, 
This argument is alsc futile for we find 
that the secured Notes (Series A and B) 
were issued under and were secured by 
the Deed of Trust and Mortgage. As 
suck, the Notes were issued in conse- 
quence and on tke security of the Deed 
of Trust and Mortgage and there is no 
justification for the contention that tke 
debentures were the principalinstruments, 
and not the Deed of Trust and Mortgage. 


15. As the High Court has rightly 
answered both the questions, we find 
no force in this appeal and it is dis- 
missed with costs. 


V.M.K. ——--— Appeal dismissed. 
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THE SUPREME COURT OF INDIA. « 
(Criminal Appellate Jurisdiction. ) 


Present :—Y. V. Chandrachud and P. 
K. Goswami, JJ. 


Palaniappa Gounder A ppellant* 
V. 
x 
The State of Tamil Nadu and others 
Respondents. 


Penal Code (XLV of 1860), section 302 
—Criminal Procedure Code, 1973 (II of 
1974), section 357 (1) (c)—Murder— 
Sentence of lfe—Imprisonment com- 
bined with heavy fime—Fine imposed to 
enable heirs of deceased to obtain com- 
pensation under section 357 (1) (c)— 
Propriety and legality of. l 


There can be no doubt that for the offence 
of murder Courts have the power to 
impose a sentence: of fine under sec- 
tion 302 of the Penal Code. But legiti- 
macy is not to be confused with pro- 
priety and the fact that the Court posses- 
ses a certain power does not mean that 
it must always exercise it. Though 
therefore the High Court in the instant 
case had the power to impose on the 
appellant a sentence of fine along with 
the sentence of life-imprisonment under 
section 302 of Penal Code, the question 
still arises whether ‘a sentence of fine of 
Rs. 20,000 is justified in the circum- 
stances of the case. [Paras. 8,9.] 


We cannot go so far as to express 
approval of the unqualified view thata 
sentence of fine for an offence of murder 
is wholly inapposite. But before impo- 
sing the sentence of fine, particularly a 
heavy fine, along with the sentence of 
death or life imprisonment, one must 
pause to consider whether the sentence 
of fine is at all called for and if so what 
is a proper or adequate fine to impose 
in the circumstances of the case. 
[Para. 9.] 


Since by section 357 (1) (c) of the new 
Criminal Procedure Code and its pre- 
cursor, section 545 (1) (bb) of the old 


*Crl,A, No. 190 of 1976. 
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Code compensation can only come out of 
fine, it is always necessary to consider in 
the first instance whether the sentence of 
fine is at all called for, particularly when 
the offender is sentenced to death or life 
imprisonment. If so, the fine must not 
be excessive having regard to all the cir- 
cumstances `of the case, the- motivation 
of the offence, the pecuniary gain likely 
to have been made by the offender by 
committing the offence and his means to 
pay the fine. [Para. 12.] 


It appears that the High Court in the 
instant case first considered what com- 
pensation ought to be awarded to the 
heirs of the deceased and then imposed 
by way of fine an amount 
higher than the compensation because 
the compensation has to come-out of the 
amount of fine. Apart from the fact that 
even the compensation was not fixed on 
any reliable data, the High Court, put 
the cart before the horse in leaving the 
propriety of fine to depend upon the 
amount of compensation. The first con- 
cern of the Court, after recording an 
order of conviction, ought to be to deter- 
mine the proper sentence to pass. The 
sentence must be proportionate to the 
nature of the offence and sentence includ- 
ing the sentence of fine, must not be un- 
duly excessive. The fine of Rs. 20,000 im- 
posed by the High Court seems to be un- 
duly excessive. In the circumstances it 
is reduced to a sum of Rs. 3,000 with a 
direction that the fine if realised, should 
ba paid to the heirs of the deceased. 
[Paras. 11, 13. ] 


Cases referred to:— 


State v. Pandurang Shinde, A.I.R. 
1956 Bom, 711; Adamji Umer Dalal v. 
The State of Bombay, 1952 S.C. R. 172: 
1951 S.C.J. 820: 54 Bom.L.R. 400: 
A.I.R. 1952 S.C. 14. 


The Judgment of the Court was delivered 
by 

Chandrachud, J.—The appellant, Palani- 
appa Gounder, was convicted by the 
learned Principal Sessions Judge, Salem, 
under section 302 of the Penal Code and 
was sentenced to death on the charge that 
on, 23rd August, 1974 he had committed 
the murder of one Sengoda Gounder. 


THE MADRAS LAW JOURNAL REPORTI—(sUPREMH COURT) 


which was 


£1978 


The appeilant’s son and daughter-in-law 
were convicted by the learned Judge for 
abetting the murder and were sentenced 
to life imprisonment.. The three accus- . 
ed filed an appeal in the High Court of , 
Madras which upheld the *appellant’s 
conviction under section 302 but reduced - 
the sentence from death to imprison- 
ment of life. However, while reducing 
the substantive sentence the High Court 
imposed a fine of Rs. 20,000 on the 
appellant and directed that out of the 
fine, if realised, a sum of Rs. 15,000 
should be paid to the son and daughters 
of the deceased under section 357 (1) 


(c) of the Criminal Procedure Code (II 


of 1974). The other two accused were 
acquitted by the High Court. We are 
not concerned in this appeal with the 


legality of the appellant’s conviction or 
with the acquittal of his daughter and 
son-in-law. The ‘special leave granted 
by this Court is limited to the question 
of the propriety of the fine imposed by 
the High Court. 


2. The reason and occasion for impos- 
ing the sentence of fine was that an appli- 
cation was filed before the High Court 
under section 482 of the Criminal Proce- 
dure Code by a son and two daughters 
of the deceased praying that the appel- 
lant, his son and daughter-in-law be ask- 
ed to pay to them, as heirs of the deceas- 
ed, compensation in the sum of Rs. 40,000 
for the death of their father. 


3. Secticn 482 of the Code under which 


the heirs of the deceased filed the appli- 
cation for compensation corresponds to 
section 561-A of the Criminal Procedure 
Code of 1898. It saves the inherent 
powers of the High Court to make such 
orders as may be necessary to give effect 
to any order under the Code or to pre- 
vent abuse of the- process of any Court 
or otherwise to secure the ends of justice. 
A provision which saves the inherent 
powers of a Court cannot override any 
express provision contained in the statute 
which saves that power. 
another form by saying that if there is 
an express provision in a statute govern- 
ing a particular subject-matter there is no 
scope for invoking or exercising the in- 
herent powers of the Court because the 


This is put in ` 


o 
ij 


- Court ought to-apply the provisions of 
the statute which are made advisedly to 
govern the particular subject-matter. 
“rom this it will be clear that the appli- 
cation made by the heirs of the deceased 
for compensation could not have been 
imade under section 482 since, section 357 
_— expressly confers power on the Court to 
4 pass an order ‘for payment of compen- 
sation in the circumstances mentioned 
/ therein. That did not, however, ‘affect 
\ the power of the High Court, to 
‘ deal with the application because 
' though the application was wrongly des- 
, cribed as having been made under. section 
' 482 the High Court could deal with it 
-tas if it were made under section 357 of 
‘the Code. That in fact is what the High 
Court proceeded to do, for it passed-the 
. order of compensation not under section 
482 but under section 357 (1) .(c) of 
the Code. .. ; 


. 4. Section 357 of the Code of Criminal 
' Procedure (II of 1974), reads thus: 


“357. Order to pay compensation .— 
(1) When a Court imposés a sen- 
tence of fine or a sentence ( including 
a sentence of death) of which fine 
forms a part, the Court may, when 
passing judgment, order the whole or, 
any part of the fine recovered to be 
applied— 


aN 


; (a) in defraying the expenses pro- 
perly incurred in the prosecution; 


` (b) in the payment. to any person of 
i compensation for any loss or injury 
caused by the offence, when compen- 
sation is, in the opinion of the Court, 
recoverable by such person in a civil 
Court; 


(c) when any person is oneal of 
any offence for having caused the death 
_of another person or of having abetted 
the commission of stich an offence, in 
paying compensation to the persons 

~ who are, tinder the Fatal Accidents 
Act (XIII of 1855), entitled to reco- 
ver darnages from the person sentenced 
for the loss resulting to them from 

such death; 


(d) when any person is convicted of 
any offence which includes theft, cri- 


~ 
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minal misappropriation, criminal 
breach -of trust, or cheating, or of 
having dishonestly received or retained, 

`- or of having voluntarily assisted in dis- 
posing of, stolen property knowing or 
having reasons to believe the same to 
be stolen, in compensating any bong 
fide purchaser of such. property for the 
loss of the same if such property 
is restored to the possession of the 
person entitled thereto. 


(2) If the fine is imposed in a case 
which is subject to appeal, no ‘stich pay- 
ment shall be made before the period 
allowed ‘for presenting’ the appeal has 
elapsed, or, if an appeal be presented, 
before the decision of. the appeal. 


(3) When a Court imposes a sentence, 
of which fine does not form a part, the 
Court may, when passing judgment, 
order the accused person to pay, by 
way of compensation, such amount as 
may be specified in the order to the 
person who has suffered any loss or 
‘injury by reason of the act for which 
the accused person has been so sen-' 
tenced. 


(4) -An order under this section may 

also be made by an Appellate Court or 

by the High Court or Court of Session 
_ when exercising its powers of revision. 


(5) At the time of awarding compen- 
sation in any subsequent civil suit re- 
lating to the same matter the Court shall 
take into account any sum paid or 
recovered as oa under this 
section.’ 


5. Clauses (a), (b) aad (a) o section 
357 (1) need not be considered firstly 
because the High Court ‘has passed the 
order of compensation under clause (c) 
and secondly because those clauses have 
no application. No order having been 
passed by the High Court for defraying 
the expenses incurred in the prosecution 
clause (a) does not come for considera- 
tion. Clause (b) has no application to 


-cases in which the heirs of a per- 


son whose death' has been caused 
apply for compensation because ` that 
clause deals with the payment of compen- 
sation to the very person to whom any ` 


» 


— 


Our 


loss or injury has been caused as a result 
of the offence committed against him or 
his property and when compensation is 
recoverable by such person in a civil 
Court. Clause (d) deals with a different 
class of cases altogether and need not 
detain us. 


6.- Clause (c) of section 357 (1) under 
which the High Court has passed the 
order ‘for compensation enables the 
Court to direct that the whole or any part 
of the fine recovered may be applied in 
paying compensation to the persons who 
are under the Fatal Accidents Act, 1855 
entitled to recover damages from the per- 
son sentenced for the loss resulting to 
them from the death of the person whose 
heirs, as described in the Act of 1855, 
they claim to be. Since under the Act 
of 1855, persons who may be compen- 
sated are the wife, husband, parent (in- 
cluding grand-parents) and child (in- 
cluding .grand-children and step- 
children), the application filed’ in the 
High Court was maintainable at the in- 
stance of the son and daughters of the 
deceased. 


7. It cannot however be overlooked that 
the order for compensation can be passed 
under section 357 (1) (c) only when “a 
Court imposes a sentence of fine or a sen- 
tence (including a sentence of death) of 
which fine forms a part”. Weare concern- 
ed in this appeal to examine primarily the 
legality and propriety of the sentence of 
fine imposed by the High Court because 
upon that would depend the efficacy and 
indeed the very existence of the order 
for payment of compensation to the heirs 
of the.deceased. The compensation, as 
provided in the section, has to come out 
of the fine. 
application of the principles of senten- 
cing, the fine imposed by the High Court 
is found to be excessive and has there- 
fore to be reduced, the order regarding 
the payment of compensation must suffer 
a corresponding variation. 


8. There can be no doubt that for the 
offence of murder Courts have the power 
to impose a sentence of fine under sec- 
tion 302 of the Penal Code. That sec- 
tion provides that whoever commits mur- 
def shall be punished with death, or im- 


a 
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prisonment for life, and “shall also be 
liable to fine”. That is why section 357 
(1) of the Code speaks of “a sentence 
(including a sentence of death) of which 
fine forms a part”. That is only ani 
instance of the practical application of 


` section 302 under which not only a sen- 


tence of imprisonment for life but even 
a sentence of death can legitimately be 
combined with a sentence of fine. 


9. But legitimacy is not to be confused 
with propriety and the fact that the Court 
possesses a certain power does not mean 
that it must always exercise it. Though, 
therefore, the High Court had the power 
to impose on the appellant a sentence of 
fine along with the sentence of life im-| 
prisonment the question still arises whe- 
ther a sentence of fine of Rs. 20,000 is 
justified in the- circumstances of the case. 
Economic offences are generally visitied. 
with heavy fines because an offender who 
has enriched himself unconscionably or 
unjustifiably by violating economic laws 
can be assumed legitimately to possess the 
means to pay that fine. He must dis- 
gorge his ill-gotton wealth. But quite 
different considerations would, in the 
generality of cases, apply to mfatters of the 
present kind. Though there is power 
to combine a sentence of death with a 
sentence of fine that power is sparingly 
exercised because the sentence of death 
is an extreme penalty to impose and add- 
ing to that grave penalty a sentence of 
fine is hardly calculated to serve any 
social purpose. In fact, the common 
trend of sentencing is that even a. 
sentence of life imprisonment is 
seldom combined with a heavy 
sentence of fine. We cannot, of course, 
go so far as to express approval of the 
unqualified view taken in some of the 
cases that a sentence of fine for an offence 
of murder is wholly “inapposite”’ (see, 
for example, State v. Pandurang 
Shinde’), but before imposing the sen- 
tence of fine particularly a heavy fine, 
along with the sentence of death or life 
imprisonment, one must pause to consi- 
der whether the sentence of fine is at all 
called for and if so, what is a proper or 
adequate fine to impose in the circum- 





1. A.I.R. 1956 Bom. 711. 
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stances of the case. As observed by 
this Court in Adamji Umar Dalal v. The 
State of Bombay’, determination of the 
right measure of punishment is often a 
paint of great difficulty and no hard and 
fast rule can be laid down, it being a 
matter of discretion which is to be guided 


by a variety of considerations but the. 


Court must always bear in mind the 
necessity of maintaining a proportion 
between the offence and the penalty pro- 
posed for it. Speaking for the Court 
Mahajan, J., observed in that case that: 


“in imposing a fine it is necessary to 
have as much regard to the pecuniary 
circumstances of the accused persons 
as to the character and magnitude of 
the offence, and where a substantial 
term of imprisonment is inflicted, an 
excessive fine should not accompany it 
except in exceptional cases?” (page 
177)”. 
‘Though that case related to an economic 
offence, this Court reduced the sentence 
of fine from Rs. 42,300 to Rs. 4,000 on 
the ground that due regard was not paid 
by the lower Court to the principles gov- 
erning the imposition of a sentence of 
fine. e 


10. The High Court imposed in the 
instant case a fine of Rs. 20,000 on the 
ground that “the deceased was aged 
about 48 years and was actively supervi- 
sing the cultivation of the family lands 
and would have lived for another 15 to 
20 years with his abilities intact, and the 
loss to the dependants, viz., the son and 
daughters would be about Rs. 20,000’. 
Except for the bald and bare statements 
contained in the petition for compen- 
sation filed by the heirs of the deceased, 
there is no warrant for the assumption 
made by the High Court as regards the 
retention of “abilities in tact? or as re- 
gards the ‘extent of “loss to the depen- 
dants”. 


11. Itappears to us that the High Court 
first considered what compensa- 
tion ought to be awarded to 
the heirs of the deceased and 


then imposed by way of fine an amount 


1. 1951 8.C.J.820: 1952 S.C.R. 172: 54 Bom. 


L.R. 400:A.1.R. 1952 S.C, 14. 
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which was higher than the compensation 
because the compensation has to come 
out of the amount of fine. Apart from 
the fact that even the compensation was 
not fixed on any reliable data, the High 
Court, with respect, put the cart before 
the horse in leaving the propriety of fine 
to depend upon the amount of compen- 
sation. The first concern of the Court, 
after recording an order of conviction, 
ought to. be to determine the proper sen- 
tence to pass. The sentence must be 
proportionate to the nature of the offence 
and the sentence, including the sentence 
of fine, must not be unduly excessive. 
In fact, the primary object of imposing 
a fine is not to ensure that the offender will 
undergo the sentence in default of pay- 
ment of fine but to see that the fine is 
realised, which can happen only when the 
fine is not unduly excessive having re- 
gard to all the circumstances of the case, 


-including the means of the offender. 


12. Section 357 (1) (c) of the new 
Code carresponds to section 545 (1) (bb) 
of the Code of 1898 which was intro- 
duced by section 110 of Amending Act 
XXVI of 1955. The Statement of 
Objects and Reasons of that Act shows 
that the Joint Committee took the view that 
in suitable cases, the person who causes 
death should compensate the heirs and 
dependants of the deceased for the loss 
resulting from the death. The Joint 
Committee was in full agreement with the 
view that in a case where death has 
resulted from homicide, the Court should 
award compensation to the heirs of the 
deceased because that would result “in 
settling the claim once for all by doing 
away with the need for a further claim 
in a civil Court, needless worry and ex- 
pense to both sides of the party’. The 
views of the Joint Committee incorpora- 
ted in the Statement of Objects and Rea- 
sons to the Amending Act of 1955 are 
undoubtedly entitled to consideration but 
those views only reflect that there should 
reside in the criminal ‘Court the power 
in appropriate cases to pass an order of 
compensation in favour of the heirs of 
the deceased. It cannot, however, be over- 
looked that since by section 357 (1) (c) 
of the new Code and its precursor, sec- 
tion 545 (1) (bb) of the old Code, com- 
pensation can only come out of fine, it is 
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always necessary to consider in the first 
instance whether the sentence of fine is 
at all called for, particularly when the 
` loffender is sentenced to death or life im- 
prisonment. If so, the fine must not 
be excessive, having regard to all the cir- 
cumstances of the case like motivation of 
the offence, the pecuniary gain likely to 
have been made by the offender by com- 
‘tmitting the offence and his means to pay 
the fine. - 


13. The High Court, instead of apply- 
ing its mind to these factors, considered 
only what compensation the heirs‘of the 
deceased ought to receive. And that 
question it decided on inadequate data. 
In view of the fact that the appellant was 
under the sentence of death since.its im- 


position by the Sessions Court and its 
reduction to life imprisonment by the - 
High Court and since a sentence of life , 
imprisonment has been imposed on the : 
appellant, that being the only other | 
tence permissible under the law, the fine 
of Rs. 20,000 imposed by the High Court 
seems tẹ us unduly excessive. '* In the 
circumstances we reduce it to a sum of | 
R's. 3,000 and direct that the fine or so 
much of it as is recovered shall be paid 
to the son and daughters of the deceased 
who had filed the petition in that behalf 
in the High Court. 


VK. Order accordingly. 





[END ov Vorume (1978) 1 M.L.J. (Supreme Court.) ]. 
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